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3 ta' Marzu, 1953

Tmhallef -
L-Onor. Dr. T, Gouder, LLI,.D,

Avukat Dr. Edward Sammut me.
versus
Onor. Kaptan Walter Salomone ne.

Trade Mark — Rejistrazzjoni — Abbandun — Gwerra —
Kustodju $al-Propreth tal-Ghady — Konkorrenza Sleali —
~Art, 36 ts’ 1-Ordinanxa Dwar i-Proteszion) tal-Proprjetd

‘Indostriell (Kap, 48) — Notifikazsjoni tal-Gvern -
Nru. 270 t» 11951,

L-ordni mahrug mill-Grernatur fit-£2 ta’ Gunju 1951, 1i bk gew inves-
titi fil-Kustodiu tal-Proprieta tal-Ghadu t-‘‘trade marks” kollha
registrati in konsegwenza ta’ applikazzjoni ghar-registrazejoni
taghhom gabel it-3 ta" Settembru 1939, appartenentt Ll kudl ne-
mik, jetr miimumin jew amministrats [Misem kull nemik, bil-fakol-
ta hi jeiercita ferti poteri dwarhom, jirrigwarda biss it-“‘trade
marks' & huma rejistrati f'Malta, u ma jolgote ukoll dawk it-
“trode marks” li ma humiex rejistrati hawn Molta; u pholdags-
tant dawr ma gews investiti fil-Kustodju tol-Proprietd tal-Ghadu.

Ilproprietd tol-marki ta’ fabbrika few tal-kummeré ma tiekwx Leis-
tenzo taghha guridika mill-formalitd tar-registrazeioni, Irregis-
trazzjoni ma tikkreaz dritt i ma jeiistiz. ld-dritt tal-proprieto
tal-markju jeiisti indipendentement mir-registraszioni, u jirpoia
Jug Listess prinéipii generali tad-dritt komuni i minnhom humo
regolati Lpussess u L-proprietd, Binod li L-proprietarju tat-‘trade
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mark” ghandu dritl ghall-protezzioni tat- ‘trade mark™ anki jekf:
din ma_thkune registrato, '

Hywe veru li d-dritt ghall-uiu to® ‘‘trade mark' jista' fintilef bin-
nugges ta’ l-uiu, essija bl-obbandun; imma biex ikun homm l-ab-
bandun bic-cessazzjoni ta’ buiu, hemm bionn li tigi pruvele Lin-
tenzjoni ta’ L-abbundun; u din Nintenzjori ma fistax tigi deiunia
mill-fott U l-proprietarju tat-“'trade mark” ikun ma ghameke wiu
minnha, few ikun ma har passi kontra min tkkontravjena ghal dik
it-““frade mark’, melg huwa ma setax jaghmel uiy mianha jew
fimpediowi l-azejoni tal-kontravventuri,

Imarkji ta’ fabbrika jew tal-kummeré ghandhom ikunu profetti f'kull
Stat, Bant jekk appartenenti lié-cittadini, kemm lill-estranei, »
tant fLipotesi K Listabbiliment prindipali tan-negoziant i lidw
thkun fappartjeni t-‘‘trade mark’ jinsab fil-territorju ta’ l-Istal,
kemm fil-kaz li jkun fl-esteru,

T-effett ta' gwerra fug it-‘‘trade marks” mhux dak W jestingwi -
‘srade mark’, imma biss li jiommha inattive. Jista' jinghed i
huwa principiv dli, malli tishkoppia gwerra, id-dritt ghal ‘‘trade
mark'’ spebtanti Wl sudditu nemik ma jigiz f'dak il-Kin stess, min-
nufth, konferit Ll-Kustodju tal-Proprjete talGhadu, imma fi-
maggur parti jibga' inattiv. L-Istat jiste' jikl:onferizei b’ligi lill-
Kustodju jew lil zi uffidjal iehor id-dritt ghat-“trade mark™; im-
ma fl-assenza {a’ legislazzjoni “‘ad hoe” it-“trade wmark’” ma fis-
taz jigi kunsidrat estint,

Fost il-manjeri ohro ta’ konkorrenza illecita kicn dejjem ritenut l-is-
pafé ta' merkanzija proprig taht Listess marka g wiata mina
Radd iehor, Vmod i tista® gsir konfuijoni bejn ii-fewq markji, »
dan anki jekk min jiddenunzjg limitazzjoni jew l-uiu tal-marka
propria ma jkunx irregistrg dik ilbmarke; ghoz lezzjoni nlifa
biex timpedizri konkorrenze illecity hiju ussolutament tndipen-
denti milluiurpazzjoni ta’ privativa; w Lligi taghna tiddisponi
illi I-kuntmeréjunt wma jisfar jeghmel uiu ta’ ebda marke, isem,
jew sinfal distintic, M gistghu jgibu tahwid ma' isem, wmarka, jew
sinjal distintiv, li hw uiat Vjedd minn hadd ichor, anki jekk dak
Lisem, marka, jew sinjal distintiy, ta' Radd iehor ma jhkunz redis
trat skond l-Ordinanze dwar il-Protezzjoni tal-Proprietd Indus-
trijali (Kap. 48).

11-Qortt — Rat l-att taé-éitazzjony i bib l-attur nomine,
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. wara li ppremetta illi l-imsemmija ditta '‘Schering—A.G.”
gieghda tipproduéi u hija proprjetarjs :a’ medié¢inali, prodoth
kimidi v farmacewtiél, diZinfeitanti, insetticidi, u oggetti ohra
ohrajn affini; liems predotti ithom hafna snin introdotti a ko-
noxxuti fil-pjazza ta’ Malta taht diversi “‘trade marks™, fost-
hom dawk indikati fil-lista migjuba bhala dokument *'B'" ma'
l-istess att taé-ditazzjoni; u illi b'kuntratt maghmul fit-28 ta’
Ottubru 1988 id-ditta attrici ttrasferiet lid-ditta rapprezentata
mill-Onorevoli Walter Salomone it-‘‘trade marks’’ taghha, bil-
kondizzjoni, fost kondizzjonijiet ohrajn, illi l-prodotsi li jgibn
- dawk it-''trade marks’’ kellhom jimbieghu biss gewwa l-In-
giiterra; u li, in vjolazzioni ta' dak il-kuntratt, abuzivament u
b'gerg, id-litta konvenuta ntroduciet fis.sug ta’ Malts l-pro-
dotti taghha taht it-"‘trade marks” tad-ditta atiriéi, u anzi
ppravat tirregistra l-istess '‘trade marks’’ b'isimha, b'detri-
ment ta’ l-interessi kummerc¢jali tad-ditta attrici; talab (1) Ii
jigt dikjarat u deéiz illi l.proprjetd tat-'‘trade warks’” fuq in-
dikai, listati fid. dokumeng “B"’ u li fosthom hemm anki dawk
imsemmijin fid-dokument "D”" migjub ma l-istess att ted-ti-
tazzjoni, huma, ghar-rigward tas-suq ta’ Malta, eskluzivament
tad-ditta attridi, u ghalhekk ir-registrazzjon: taghhom f'isem
id-ditta ‘'British Schering Limited” ta’ Liondra ma ghandhiex
tigi milqugha; u (2) illi i-agir ta’ l-imsemmija ditta tg' T.on-
dra jikkostitwixxgi konkorrenza sleali, billi qieghda tispaééa
merkanzija i fiha ‘*trade marks” u indikazzjonijiet ohrajn ta’
proprietd tad-dittg attriéi, w billi gieghda tostakols lill-istess
ditta attriéi millt taghmel uzu normali mill-proprjetd indus.
triiali taghha; u 1t }igi inibit lid-ditta “‘British Schering Li-
wited”” ta’ Londra 1 taghmel nzu, bi kwalunkwe mod, gew-
wa Malta, tat-trade marks’” tad-ditta attriéi; N tigi ordnata
d-distruzzjoni tai-pakketti, kaxxi, fliexken u ~‘containers’ oh-
rajn li fihom jt-“‘trade marks” ta' l-istess ditte atiriéi uzati
mill-imsemmia dit 2 "*British 8Schering Limited” ta’ Londra,
u li jinsebu £’Maita; u illi l-istess ditta ta” Londrs konvenuta
tigi kundannata thallas lid-ditta attri¢i penali ta' mhux anqus
minn £10 u mhux aktar minp £500, skond id-dispozizzjonijiet
ta’ l-art, 41, incizi 1, 2 v 3, tal-Kodiéi tal-Kummeré. Bl-ispe;j-
jez;
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Omissis; :

Ll-fa:ti Ji taw lok ghal dina I-kawza, kif jirrizoltaw mill-
provi, hums, fil-qosor, dawn;

B’kuntrat', li kopja fotostatika tieghu qieghdy fil-fol. 9
tai-process, minghajr:data, unma )-atiur nomine indika fi-ati
taé-¢itazzjoni bhala data, tieghn i-78 ta' Ottubru 1938,-1d.
dit a attrici tirasferiet lid-ditta ‘‘Schering Limited'’ ta’ Lon-
dra, it-‘trade marks’ li ghalilhom hemm riferenzs fl-ait tagé
¢itazzjoni, ghall-perijodu ta’ hmistax-il sena mill.1 ta* Jen-
nar 1938, “‘so far as relates to Great Britain’’, kif definita
l-esprees oni ‘Great Britain'' fl-is'ess kuntratt, fejn jinghad
ili, ghall-iskopijiet ta’ dak l-istess kuntratt, '‘the term ‘Great
Britain' means all countries forming part of the United King-
dom of Great Bri ain and Northern ireland, and Isle of Man,
which shall exclude the Irish Free State’’. Jinghad ukoli,
fl-istess kuntratt, illi d-ditta '‘Schering Limited’’ ta’ Londra
“shall not :ell or distrbute the specialities direc'ly or in-
directly (without the writien consent of '‘Sthering A.G.”
first being obtained) te any pcrson, firm or company outside
Great Bri'ain; and furthermore, sales, agreements or arrance-
ments made by ‘‘Schering Limited” with their distributors,
dealers, sch-agents and others, shall contain a similar restric.
tion ; and {except as herein expressly provided for) *'Scher-
ing A.G.”", on their part, undertuke not ‘o sell or distribute
any of the specialities to any person, firm or vompany in
Great Britein, other than ‘‘Schering Limited''; and if any
br:ach of thess provizions <hall b= made by anv distributor,
d.aler, sub-ageni or other person, for dezling with '*Schering
L'mited” or '‘Bchering A.GG.”" (as :he case may be), then
“‘Bchering Limited”” or "*Schering A" shall immediately,
on notice beiny rereived from :he other party to that effect,
assign (s0 far a« W lepally posiblsy any rights they may have
agains the person copuntting anv such breach, or do  such
acis and thinos ws.may be neces-ary to enable the other party
to take prociedings e’ther i its own name or in ihe name
of such other party"’ '

Fit.23 ta® Jannar 1941, d-ditty “‘Schering Limived’” ta’
Londra, giet volontarjam nt Lkwideta, u listraléjarie 1t e
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nginst ghall-finijiet tallikwidazzjoni, b'kuntiatt datat 14
ta" Awisdu 1041, sssenja, '‘inter alia’’, l-agjends u l-avvja-
ant (‘business and goodwill’’), inkinZi t-'trade marks’ ta’
Hehefing Diidited’’ lid-ditta ‘‘British Schering Limited’,
rappreentats 'dan il-gudizgju mill-konvenut Onorevoli Kap-
tan Walter Balomons;

Fopt it-‘“trade marks’’ assenjati mill-imsemmi stralsjar-
'ju_ ‘tal-kuiripenonijs “‘Schering Limited” lid-ditta ‘‘British
%e.baring Limited”’, kien hemm dawk ki kienu gew tresferiti,
ghaz-imien fuq indikat, mid-ditta ‘‘Schering A.G.” lid-ditta
r‘,“Scihérin.g Limited"” in forza tal-kuntrait fuq riferit tat-28 ta’
Ottubru 1938;

Il-kumpannija konvenuta introduciet fis-suq ta’ Malta
prodotti taghha taht ‘‘trade marks'’ tad-ditta aitriéi, li kie-
ou gew mill-istess ditta, ghaz-zmien fug imsemmi, u ghsll-
United Kingdom: biss, kif fuq definit, trasferiti lill-kumpenni-
)& "‘Schering Limited”, u mbaghad minn din il-kumpannija
assenjati lid-ditta konvenuta, kif fug spjegat; u olteniet
i’Malta r-registrazzjoni ta’ xi whud minn dawk it-“‘trade
marks’’, u ghamlet applikazzjoni ghar-registrazzjoni ta’ oh-
rajn, i huma dawk imsemmijin fid-dokument ‘D’ fil-fol.
38 tal-prodeses

Qabel it-tieni gwerra mondjali, u gabel ma d-ditta at-
tri¢i #irasferiet lil ‘‘Schering Limited" it-‘‘trade marks'’ fuq
indikatt, u gabel ma gew introdotii fis-suq ta’ Malta 1-prodotti
ta' ‘‘Bchering Limited'’ jew 1a’ “‘British Schering Limited”’,
li gew introdotii wara li kievet skuppjat dik il-gwerra, l-is-
tess ditta atirici kienet introduéiet, minn almenu }-annu 1928,
u kompliet tispicéa f'Malts sakemm bdiet l-imsemmija gwer-
ra, prodotti taghha taht dawk l-isiess ‘‘trade marks”, u reg-
ghet-bdist tispaccjahom fis-sena 1949 (fol. 58, 65 u 68 tergo) ;

Td-ditta attriéi tippretendi li |-proprjetd ta’ dawk it-'‘trade
marks’’ ‘hija eskluzivament taghha, u li ghahekk ghandhs
dritt taghmel opposizzjoni kontra r-registrazzjoni ta’ dawk it-
“‘trade marks™ favur il-kumpannija konvenuta, u li l-agir ta’
din il-knmpannija, li qieghda tispaééja f'Malta prodotti pro-
prji b'dawk it-“‘trade marks"”, jikkostitwixxi konkorrenza il-
leéita ghad-dannu taghha ;
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Fi kiiem iehor, id-ditta attrici tippretendi illi, peress 1i
t-trasferument minnha maghmul lil “'Bchering Limited™ kien
gie Lmutat ghar-Renju Unit, dik id-ditia roa setghetx legal-
ment vaghmel uzu mino dawk it-"‘trade marks’’ lilha trasfe-
riti fis-suq ta' Maita, ghaliex Malta mhix inkluia fl-espressjo-
pi 'Renju Unt.” kit definita fil-kuntrats fuq imsemmi li in
forza tieghu sar dak it-tiasteriment, u ii lanqas il-kumpanni-
ja konvenuta ma setghet u ma tista’ taghmel legalment uzu
minn dawk l-istess “'irade marks’’ fl-isiess suq ta’ Malta, bil-
i din l-kumpannija in rigward ta' dawk i:-*‘trade marks’
setghet biss takkwista dawk Ilistess drittijiet i kienet akkwis-
tat id-ditia “'Schering Limitcd’’, u mhux drittijie: ohry jew
akbar, ghaliex .d-drittijiet akkwistati mill-kumpaanija konve-
nuta nunn ghand “*Schering Limited’* ghandhom necessarja-
ment ikunn limitati in rigward 2’ l-estensjoni u tad-durafa
kif kienu iaht :l-fechin fuq imsemmi bejn id-ditta attriéi u
“Schering Linuted” ; u bully d-ditta attriéi hija l-proprietsr-
ja ta’ dawk i-"‘trade marks’’, u kienet ukoll legalment uzat-
hom f'Malta wisq qabel ma bdew juzawhom ‘Schering Ii.
mited”’ jew il-kumpannija konvenuta, hija ghandha tigi rite-
nuwa proprietarja eskluziva ta’ dawk it-‘‘trade marks’, u
kwindi bhals aventi d-dritt 1i taghmdl oppozizzjoni gbat-tal-
ba :a’ l-istess kumpannija konvenuta ghar-regisirazzjoni tagh-
hom, u pjenament gustifikata li tirraviza fl-uzu taghhom Af-
istess suq ta’ Malta konkorrenza illecityu ghad-dannu taghha;

Id-ditta konvenuta, i ma tikkontestax ebda wiehed mill-
fatii fuq esposti, tippretendi, minn naha taghha, illi, bill: ¢-
trasferiment tai-*‘trade marks’ mid-ditta attriéi favur *‘Sche-
ring Limited'' gie maghmuf ghal Zmien limitat, u kwindi
ghall-istess Zmien limitat minn *‘Schering Limited” favur
“Briiish Schering Limited’’, u billi ghalhekk il-proprjetd ta’
dawk it-‘‘trade marks’’ legalment baqghet tad-ditta attriéi,
l-istess ‘“trade marks’’ gew ‘‘vested fil-Kustodju tal-Proprjetd
Nemika fl-Ingilterra in virth 1at-''Trading with the Enemy
(Custodian) (No. 2) Order, 1951, u billi dak I-Order gie
applikat ghal Malta in forza tan-Notifikazzjoni tal-Gvern nru.
270 ta’ 1-1951, kwalunkwe dritt u kwalonkwe interess li seta’
kellha ['Malta d-ditta atiri¢i in rigward ta’ dswk it-‘“trade
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' marks'}! ma jispettawx akiar lilba, imms jispettaw lil)-Kus-
todju tal-Propretd Nemika ['Malta, u dana biss huws kwindi
l-persuna legittima biex jifformula t-talbie’ kontenuti fl-att

- tad-ditazzjoni, fi kliem ishor biex jipproponi din il-kawia;

"~ Id-ditts konvenuta tippretendi wkoll jlli, peress li t-
“‘irade. marks'' tad ditta at ri¢i ma humiex registrati {'Mal-
ta, hija ma ghandhiex id-drit: titlob dik:arazzjoni ta’ proprje-
t4 taghhom f'Malta;

' Il-kumpannija konvenu s fi-ahbarnett tippretend: illi, bil-

. 5i d-ditta attriéi ma wiatx it-'‘trade marks’’ fis-sug ta’ Malta
ghall-perijodu mill-1939 sal-1949, dawk it'trade murks’ ghan-
dhor: jigu: kunsidrati estinti; u billi hija (A-kvmpannija kon-
venu.a) bdiet tuia {"Malta dawk it-'‘irade murks’” gabel ma
regghet, f1-1949, bdiet tuzabom id-diita attrici, id-dnttijiet

- taghha (tal-kumpannija konvenuia) ghandhom jigu kunsid-

- rati pozjuri; § kliem iehor, zhandha tigi hija ritenvta l-ew-

"~ wel wabda li legalmen: uzathom {'Malta;

Tlieta buma kwindi l-eééezzjonijiet tad-ditta konvenuta :
l-ewwel wahda, illi d-ditta alériéi mhix il-persuna legittima

- biex tistitwixxi l.gudizzju, billi t-'‘trade marks' gew inves:iti

- fil. Kustodju tal-Proprjetd Nemika f Malta in virth ta’ 1-Ord-

" ni u tsu-Netifikezzjoni 1s8l-Gvern fuq éitati; it-'ieni, illi d-

- ditts attriéi ma_tistax tigi kvnsidrata proprjetarja ta’ l.istes:
“‘wade marks'’ f'Malta, billi dawk it-‘‘trade marks'’ ma kie-
nux hawn regieirati; it-tielet, illi d-d:tta konvenuta ghandha,
u kellha, legalment l-uiy ta’ dawk.it-'‘trade marks'’ {'Malta
gabel id-ditts attrici, billi hi}a bdie! taghmel uzu f’Malta min-
nhom qabel ma regghet bdist tuzahom id-ditts a:tréi wars li
dina kienet tilfithom bin-nuqgas ta’ l-uzu teghhom yhall-pe-
rijodv kolln fuq imsemmi ;

Ixkonsidrat dwar Lewwel eddezzioni;

In wirth ta’ 1-Ordni fuq imsemmi (The Trading with the
Enemy - (Custodian} (No. 2) Order, 1851), gew investi fil-
Kustodju tsl-Proprjets Nemika ghall-Ingilterrs, nominat taht
it-"'Trading with the Enemy Act, 1939, (a) ii-"‘trade
marks’’ kollha, registra'i in konsegwenza ia’ applikazzjoni
ghar-registrazzjoni maghmuls qabel it-tielet jum ta’ Bettem-
bru 1939, appartencnti lil kull nemik, jew miZmumin jew
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amminigtrati ghaf-favur ta’ kull pemik (“‘belongiug to, or
held or managed on behaif of any enemy’’) ; u iill-istess Kus-
tod,u gie mogh.i d-dri.t, in r.gward tu’ dawn it-‘trude ma: ks’
li jezercita l-poteri ko.lha kSuperiti lil-proprjetarju re@.strat
mit-Trade Marks Act, 1938: (5) u d-drt li jbiegh l-istess
‘trade ma:ks', u generaiment i jagixx: in rigward 1a;hhom,
kif, u tah. kull direzzjoni m.1l-Bo:ird o; Lrade, fid-d.skrezzjo-
ni iieghu jidhiria It ;kun opportun; _

Fit-22 ta’ Gunju 1951, I-1écellenza Tieghu I-Uiéjal Am-
minist;anti i-Gvern ta’ Ma.ta hareg ordni (Notifikazzjoni tal-
Gvern nru, 270 wa’ 1-1951) i in forza t.egiu gew :nvestiti
fil-Kustodju tal-Proprje & Nemiks, nominat tuii. 1-O:dinanza
te’ 1-1939 dwar il-llummeré tal-Ghadu, it-""trade warks” kol-
iha, registrati in konsegwenza ta' applkazzjon: ghar-regis-
trazzjoni maghmrla gqabel il-jum 3 ta’ Setiembru 1939, ap-
partenenti lil kull nemik, jew mizinuma jew amminisirati
flisem kull nemik; u lill istess Kustodju gie moghti d-drist,
in rigward ta' l-istess "‘trade marks'", Ii jezerciia l-poteri kol.
lha konferiti lill-proprjetarju registrat mill-Ordinanza dwar il-
Protezzjoni tal-Proprjetd Industrjali (Kapitolu 48), u li ;bicgh
l-istess “‘trade marks™", u generalment li jaghmel b'dawk it-
“trade marks™ kif, suggett ghal kull deéizjoni mill-Gverna.
tur, fid-diskrezzjoni tieghu jkun jidhirlu opportun. Dana .
Ordni ¢videntement ipprovda ghal Multa dak }i é-¢itat *“Trad-
ing with ‘he Enemy (Custodian) (No. 2) Order ta’ 1-1951
ipprovda ghali-Ingilterra ;

Tant 1-Ordni Ingliz kemm dak Malii jirrigwardaw biss
it-"‘trade marks ' registrati ip konsegwenza ta 'spplikazzjoni
ghar-registrazzjon: maghmula qabel it-tielet jum ta’ Settem-
bru 1939, u kwindi inuntilmen dawk 1-Ordnijiet gew invo-
kati ghal Malia mid-ditta konventta, yhaliex mhumiex appli-
kabili ghat-"'trade marks'' in kwistjoni, billi dawn it-*‘trade
marks’" mhumiex registrati £'Maltu, u ghaldaystant 1 istess
“trade marks' ma gewx ‘‘vested”’ fil-Kustodju tal-Proprje a
Nemika {'Malia ghal dak li jirigwarda dawn il-Gzejjer. Il
Kustod, v tal-Propriets Nemika f'Malts, il-lun Amuministra-
wur tel-Proprjetd Tedeska, i gie msejjah mill-attur nomine
btala xhud f'd:n il-kawza, iddikjara fix-xhieds tieghu li I-Or-
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WMW wa jinkludix ‘‘trade mayks’' L mhu-
. itz vefistreti (fol. $4), u li buws gsit ma &ie. imyestit bil-
proprjeth- fa’ “trwde marks” Todeski mhux registrati, u Ji
hows -jlo ufljslment infurwst 1i ma ghandvx “‘locus stan-
di’’ f'dm il-kawis, billi l-proprjetd tat-*‘irsde marks’' mhux
regivirati ma gie'x ‘‘vested” fih (fol. 121);

IHi dana huwe bidtejjed biex juri li ma tistax tigi milqu-
gha. l-ewwel eitezzjoni tel-kumpannije konvenuis, li mhux
id<ditta attrici, imma 1-Kwstodju tal-Proprjets Nemika, il-lum
. Amminisktor {al-Proprjetd Tedeska, huws l-persuna legitti-
ma-biex jaghmel din id.kawia;

Ikkuneidrat dwar it-tieni edbe i 7

I L.proprjetd tal-marki ta' fabbrika jew tai-kumineré
ma tichux l-ekistengza guridika taghba mill-formalitd tar-re-
gistraxvjoni. Ir-registraszjoni ma tikkreax id-drift li ma jkunx
jetisti. Kd-dritt tal-proprjeth tel-marki jetisti indipendente-
ment mir-redisirazsjoni, u jirpots fuq l-istess prindipji ge-
nemh't-d-Dntt EKomuni, li minnhom huma regelati 1-pussess
¢ J-proprietd.

- .- F'dun is-sens esprimiet rubbs.l.Qorti ta’ LAppell Tagh-
sna'*ﬁl&hwh “‘Micallef vs. Bonello" detids 4.30 ta’ Laljn
1916 (BoMez. Val, XXI1I, Parte Pmna pag. 200), Jinghad
1'dik- ®.pentenss >— “‘Ia pnpm“ dei marchi & fabbrics o
di commercio non rifrae la sus esistenze giuridiea dalla for-
malith dells registrazione. Il diritto di ‘proprietd dei marchi
si’ fonds sul titolo stesso da cui derivy il diritto di propriets
sulle ‘eose. m genersle. Inwero, il diritto di contraddistingue-
re.con mmrchi o segni partmolan i prodofti delis propris in-
duetria & una conseguenss diretia del diritto di propristé su
qoei_prodotii, stessi. Eseo percid riposa sugli stessi principi
genersli dal diritto comune, da cui sono regolati il possesso
e 18 peeprieth. La legge, dunque, che provvede slls registra-
ridwe: dei maarchi 0 segni distintivi di commesdis, non tende
5 (AR fiwovidiristi di proprietd ; suo scopo & quelio di pro-
teggm {uvarchio adoitsto come manifestazione di vn dirir-
to natumle, ngohndom + tutelandone 1'uso altra &
il diritto dol marchio in sd plesso, od aliro h tormalit.i della
" registrazione ; e che, scopo fondamentsle della legge relativa
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alla registrazione essendo semplicemente quelio di fare con-
statare lo esistenza del diritio di proprietd del marchioc ¢ di
assicurarne I'inviolabilitd di fronte ai terzi, e non gid di dare
vita a quel diriito, tale legge ha cara:tere puramente dichis-
rativo, non stiributivo, di proprietd’’ ;

Dana I-konéett, affermat {'bafna sentenzi ohra tat-tribm-
nali taghna, fosthom dik moghtija minn gin il-Qorti fit-30 tu’
Mejju 1932 in ‘‘Colombos vs. Lee” (Kollez, Vol. XXVIIL,
parte IIT, pag. 941), gie milqugh ukoll, kif gie rilevat fl-im-
semmija sentenza tal-Qorti ta’ l-Appell, mill-gurisprudenza
ngliza u taljana. U in propozitu jiswa Ii jigi rilevat ilii 1-ligt
taghna 1i tiggoverna t-'‘trade marks"’ hija modellsta fuq il-
ligijiet ingliza u taljana. U ta’ l-istess parir huwa Lewis
Boyd Sebastian, awtorevolissimu fil-materja, li fit-traltat tie-
ghu fuq il-Ligi tat-Trade Marks — *‘Taw of Trade Marks"
— jikteb :— “‘That which is used as a trade mark is stili a
trade mark, registered or unregistered’’; u jidéita l-kliem tal-
gudikat tal-High Court of Justice fil-kawza ‘‘Ronsome versus
Graham’, riportat fi-imsemmija dedizjoni tal-Qorti ta' I-Ap-
pell Taghna, u jghid :— ‘‘The general principle upon which
the Courts exercise jurisdiction in the case of irade marks ja
that » manufacturer who produces an article of merchan-
dise......... and who places upon it a mark by which it is
distinguished from all other articles of a similar kind.........
becomes the exclusive owner of that which is henceforth
called hig trade mark, By the law of this country - and the
like Iaw prevails in most other civilised countries — he obtains
# property in the mark......... The property thus acquired,
like all other property. is under the protection of the law.
and for the invasion of the right of the owner of puch pru-
perty the law affords a remedy similar in gl respects to that
by which the possession and enjoyment of all property is se-
cured to the owners'’ (op. ¢it., p. 1), Malli ‘‘trade mark”
jigi applikat u realment uzat fis-suq biex jindika lill-kumprs-
turll illi ]-merkanzija li ggib dak it-''trade mark" hijs 1-pro-
dott ta’ ditta pariikuelsri, dak it-'‘trade mark’’ igir, sa dak il-
pont, proprietd eskluiiva iz’ dik id-ditta, u hadd aktar ma
jkollu d-dritt jikkupjah, langas japproprija rubu minn xi parti
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' minnn, jekk b'dik l-approprjszzjoni kumpraturi improdenti

jistghu jigu mgghelin jemmnu li jkunu geghedin jakkwistaw

. merkanziia fabbrikata mid-ditts proprjetarjs ta’ dak it-*'trade
mark': : ,

Ghar-ragunijiet premessi, langas it-tieni edtezzjoni fis-
gens ' volut mill-kumpannija konvenuta, jigifieri li ra jistax
jkun. hemm proprjetd tal-marka minghajr ir-reffistrazzjoni
taighhd /ma tista' tigi akkolts; N

Tikunsidrit dwar it-tielet eécezzjoni;

Jirritulta soddisfucentement pruvat mill.atti txl-kowza
illi d-ditta attriéi kienet taghmel uzu minn hafnga nit-'‘trade-
marks'’ in kwistjoni, proprii taghhs, fil-pjezza ta’ Malta alme-
nu mill-1928 sakemm skuppjat it-tieni gwerra mondiali; o
dek Lusu kienet taghmlu legalment, ghaliex legittimament,
in kwantu ma kien jilledi ebda dritt li haddiehor kelln minn
qabel in rigward ta’ dawk it-'‘trade marks’’, Xif, imbghad.
bdiet l-ithsemmija gwerra, id-ditta attriéi naturalment’ ma
setghetx tkompli tispaééia {'Malta 1-prodotti taghhu, u alura
ma setghetx tibqa' taghmel  ufu mill-imsemmija *‘trade
marks''. Badattant, wara ii bdiet dik il-gwerra, il-kumpan-
nijs konvenuta bdiet tintroduéi u tispaééja f'Malta prodotti
taghhs simili bl-istess ‘'trads marks'’. In segwitu d-ditta
sttrici; ghall-Nabta ta’ 1.1049, regghet bdiet tispaééjn f'Malta
i-prodgtti saghha bl-istess “‘ttade marks'', B’hekk il-kumpan-
nija  konvenuta tippretendi illi d-dritt taghha li tuza {'Malta
dewk it-"‘trade marke'’ huwa pozjuri ghal dak tad.ditta at-
triék, ghaliex anterjuri, billi tippretendi, kif ga fnq rilevat, li
futn li d-ditta attrié; kienst ghamlet qabel ma jiswielbiex,
ghaliex ghandu jigi ritenut estint bin-nuqgas ta' l-ufu ghal
dawk is-enin kollha 1i ghaddew mid-dikjarazzjoni tal-gwerrn
da;parii-ta’ lIngiltérra kontra 1-Germanja sa 1-1949, meis
A-djita akridi; ghat-tieni darba, kif tippretendi d-ditta konve-
nois, bdleb tuis: dawk it-'‘trade marks’’;

BHuwa veérn illi d-dritt ghall-uzy ta’ ‘‘trade mark'’ jista’
jintilef bin-nuqqas ta’ l-uiu, i kliem iehor, bl-abbandun;
ghaliex, kif jghid Vivante, il-ligi ma timponi lil hadd il-favuri
taghhs (Vol. III, p. 68). Perb hawn wiehed ghandu jogghod
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wis( attent ghail-intenzioni; ghaliex, biex ikun hemm l-ab.
bandun bié-¢essazzjoni ta’ l-uzu, hemm bzonn illi i-inten-
zjoni ta' l-abbandun tigi pruvata. Fi kliem jehor, mhux biz-
zejjed ghat-telf bl-abbandun tad-dritt ta' luzu ta’ “‘trade
mark’’ 1t l-proprietarju ta’ dik it-‘‘trade mark’ ma jkomplix
juzah, unma hemm bZonn li tigi pruvata l-intenzjoni tieghu
li jabbanduna dik it-"‘trade mark'’, Bebastian jghid, fl-awto-
revoli ktieb tiegha fuq imsemmi:— *"That the right to uvse
a trade 1ark may be lost by abandonment or disuse is too
clear to need argument or the support of authority (per
Hughes J. in Blackwell v. Dibrell), and the neglect on the
part of the owner which is fatal to his exclusive right may
cither take the shape of cessation of user on his own part,
or of the growth of a concurvent right in others. Tach of
these depends upon intention’’. "To constitute abandonment
ii.e, by cessation of user) an intention to abandon must be
shown. Mere von-user of a trade mark can no more be
said to constitute abandonment than the mere non-user of »
right to foul a stream belonging to a mill, as an easement can
be said to constitute an abanjonment of the easement (per
Chitty J., in Monson, & Co. v. Boehm)’*. ‘‘The question of
abandonment (i.e. by nonr-interference with infringers) is
one of intention, and the burden of establishing it lies upon
the party who affirms it (Morzis Comm, in Julian v, Hon-
sier); and in the same way it was said in the High Court of
Bengal (in “‘Orr-Erving & Co. v. Grant, Smith & Co.) thut
the right of property in a trade mark acquired by user wonid
continne until it had been proved by evidence that the pro-
prictor had abandoned it. In particular, where the tradc
mark owner is ignorant of infringements taking place, it will
not be held that he has zbandoned his rights becansc of his
failure to enforce them, that failure being due to his ignorance
of what was going on (Weldon v. Dicks); but it may be as-
sumed that there must be reasonable diligence shown in the
defence of his rights” (p. 127);

Ghalhekk l-abbandun tat-‘'trade marks’™ da parti tad-
ditta attriéi ma jistax jigi dezunr mili-fatt ill; dik id-ditta ma
wizatx | -'‘trade marks’' fi Zmien il-gwer:a u ma hadetx passi
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" kontrs l-kontravventur, billi minn dsk il-fatt vos tistex tigi
detunte l-intenzjoni tad-ditta attriéi li tabbanduna t-"‘trade
murks’’, ghaliex, f'dak iz-mien ma seighetx teger¢its kon-
' troil fughom u langas setghet tiehu passi biex timpedixxi I-
vijolazgjoni taghhom, ‘‘Trade Mark’’ ma jistax jigi kunsidrat
estint semplidement ghaliex il-proprjetarju tieghu jkun jinsab
fl-impoesibilith li juzah u li jagixxi biex jimpedixxi l-szzjoni
tal-kontravventuri;

, Lnngas dina t-tielet ecéezzjoni, kwindi, ma tista’ tigi
sostnuta;

Il-marki ta' fabbriks u ta’ kummeré¢ ghandhom ikunu
protetti f'kull Btat, tant jekk appartenenti lic-¢ittadini kemm
lill-estranei, tant fl-ipotesi ilii l-istabiliment prinéipali tan-
. negozjsot li lilu jkunu jappartjenu jinsab fit-territorju ta’ 1-
" Istat kemm fil-kaz ii jkun fl-estern. Jghid Sebastian, a pro-
. potita, fl-opera tieghu éitata :— ‘Since-trade marks are re-
. coguised throughout the world, and not merely in the manu-
" facturer's country, as indioative of his goods, so that the
' subjeets of aby country sre liable to be defranded by goods
bearing ‘sii imitstion of a foroi{n trade mark, and any manu-
facturer is lisble to suffer by the forgery of his marks abroad,
the right of property in a trade mark is not limited by terri-
torial bounds (Derringer v. Plate, 20 Col. 292; R. Cox, 326),
though s limitation may be imposed by mesans of an exception
of specified places, by the assignor of a trade mark on assign-
ment (Manbattan Medicine Co. v. Wood, 108 U.B, 218); and
aliens’ marks are protected in the English Courts in precisely
the same manner as if they belonged to British enbjects”
(Collins Co. v. Cowen, 8 K. & J. 428; Rey v. Lecouturier,
25 P.R. 268, 97 ib, 268; and cases at p. 99, note “'a”);

_ :L-uffett “ta* gwerrs fuq '‘trade mark’” mhux dak li jes-
tingwihs, imma’biss 1i jbommha inatiiva. Jiste’ jinghad illi
I-lum buws prinéipju stabbilit illi ma’ }-iskuppjar tel-gwer-
ra d-dritt ghal ‘‘trade mark’' spettanti lil sudditu nemik ma
jigix f'dak il-hin stess, minnufih, konferit lill-Kustodju tal-
Proprjetd Namika, immg fil-maggur parti jibga' inattiv. I.-
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Istat jista', huwa veru, jikkooferixxi b'ligi lill-Kustodju jew
li! xi ufficjal iehor tieghu d-dritt ghal ‘‘trade mark’™ ta’ stran-
jer nemik, u jista’ jaghmel kif irid minn dik it-‘‘trede mark’ ;
imma fi.assenza ta’ legislazzjoni "‘ad hoc'’ ii-'"trade mark™ ma
tistax tigi kunsidrata estinta. Issa, kif ga ntqal, fil-kas pregen-
1i gie pruvat li t~‘trade marks’’ in kwistjoni ma gewx ‘‘vest-
od”’ Bl-Kustodju tal-ProprjeidA Nemiks f'Malta, il-lum Ammi.
nisiratur tal-Proprietd Tedeska. L-istat formsli ta’ gwerra
mal-Germsanja, li kien jimpedixxi lid-ditta attriéi l-ederéizeju
tat-'‘irade marks"’, ilu li spi¢éa mill-erbgha ta’ wara nofs in-
har, hin ias-sajf ghali-Ingilterra, tad-9 ta’ Lulju 1951 (Noti-
fikszzjoni tal-Gvern lokali nru, 300 ta' 1-1951, publikata fil.
(ezzetta tal-Gvern tal-10 ta’ Lmlju ta’ l.istess sena), Mijll-
kumpless ial-provi, tant orali kemm dokumentali, )i gew
maghmula, jirrizulta soddisfacentement illi d-ditta attriéi hija
l-prop:jeterja tat-'‘trade marks” in kwistjoni, u dina Ll-pro-
prjetd, skond ma ntqal fug, hija b ziejjed, apparti l-uin ta’
L-istess ‘‘trade marks" fil-pjazza ta’ Malts, biex jaghtiha d-
dritt ghall-protezzjoni li gieghda titlob di fronti ghall-kum-
pannija konvenuta, li kkommettiet ukoll vjolazzjoni tal-fte-
him kontenut fl-imsemmi kuntratt tas-27 ta’ O:tubru 1938,
billi }-kumpannija konvenuts ma kellhiex id-drit: tesports 1-
prodotti taghha tabt il-markji tad-ditta attrici barra mir-Ren-
ju Unit minbabbs l-limitazzjoni imposta fuq il-prededessuri
hha (Bchering Limited) fil-kuniratt fuq imsemmi;

Riferibilment ghai-tieni talba kontenuta fl-att tac-ditas-
goni, jirrizulta pruvat li l-kumpannijs konvenuta otteniet
f'Malta registrazzjoni ts' marki, proprjetd tad-ditta attridi,
u ppruvat {ot jeni r-registrazzjoni ta’ ohrajn ta’ l-istess ditts
u wiat f'Malta marki ta’ l-istess ditta. Issa, huwa risaput
li fost il-manjieri l-obrajn ta’ konkorrenza illeéita kien dejjem
ritenut l-ispadé ta’ merkanzija proprja taht l-istess marka ga
wista minn hadd iebor b'mod illi tkun tista’ seir konfuijoni
bejn ii-tewg markji, v dana anki jekk min jiddenunzja l-imi-
tazzjoni jew l.viu tal-marka tieghu ma jkunx irregistra dik
il-marka, billi l-azzjoni intiZza biex timpedixxi konkorrenza
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|1l&c»ta hju nssolulament indipendenti mill-ngzjoni .8’ uiur-
- pAkejoni ta’ privativa; u difatti jinghad f-artkolu 38 tal Ee-
diéi tatl-Kumrherd aghna (l.ewwel ariikolu fis-subartikolu IIi
g Adimitt. tal-konkor enza) : “'Il-kvmmeréjanti ma jis ghux
Jagbhilu-uzu ta’ chda izem, marka jew sinjal dist'ntiv, h jis-
tghu ]crlbv tnhwid ma' isem, marka jew smjal dlctmtlv uzat
bjedd minn hadd iehor, ukoli iekk dan l-isem, marka jew
- sinjel distintiv ta” hadd iehor ma jkunx regist:ac skong 1-Or-
msnss dwar il-Protezzjoni al- Ptopt;@th Imlu-t:pm (l\up
48):}:

(ihaRimotivi premessi;

Ty espmg: ‘l-ecéezzjom y lﬂeg]ttlmltu t&l persuna tad-
diffe eitriéi, sollevata mill-kimpannijz konvenutu, nringhajr
takxa ta’ I-::,peuez kunsidrat :l-pon‘ tal-ligi mvolut, izda d-
dﬂtt tar-Regist:u thallsn. 1-istess kimpannija konvenuty ;

-Tiddecidi nd: zivament ghat-ialbiet tad-ditta a:triéi, tif-
ficsa. fls-somma _ta' £50 l-penali mithiba, u tordns ill 1--spe)-
jes koflha tal kawsza, kvnsidrati l-punti tal-ligi involuti, ;it-
- Bellsw nofx mid-dita attriéi u nofs mill-kampannija konve-
- -mie ; perd d-drity tar-Beg stru thallsu I-kumpannija  konve-
| omdta;

Tndchkga.ra li t-“‘trade marks®” h lilhom tirrigwarda din
is-sentenze hama dawk imsemmijin fid-dokument ‘B’ fil-fol.
8- tal-prodess, ii ghandu jifforma purtl integrali minn din is-
sentenza. -
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