Kopja Informali ta' Sentenza

QORTI CIVILI
PRIM" AWLA

(GURISDIZZJONI KOSTITUZZJONALL)
ONOR. IMHALLEF
JOSEPH AZZOPARDI

Seduta tat-30 ta' Mejju, 2014

Rikors Numru. 33/2013

Angelo Zahra

VS

L-Onorevoli Prim Ministru, |-Avukat
Generali, Direttur Generali Taxxi
Nterni, il-Kkummissarju tal-Pulizija

II-Qorti,

Pagna 1 minn 23
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

Rat ir-rikors Kostituzzjonali tar-rikorrent Angelo Zahra, ipprezentat fit-12
ta’ April 2013 fejn gie premess:

i fid-9 ta’ Marzu 2012 fil-kaz fl-ismijiet “llI-Pulizija (Spettur Angelo
Agius) vs Angelo Zahra” (Kaz Nru. 88394/10/01/01) instab hati mill-Qorti
tal-Magistrati ta’ imputazzjoni migjuba kontra tieghu taht l-artikolu 23
tal-Kap 372 kif ukoll ir-regoli dwar I-FSS u kkundannatu ghal elf Euro.

llli I-esponent ghazel illi ma jappellax ghaliex il-gurisprudenza tal-Qorti
tal-Appell Kriminali kienet cara u appell tieghu kien ikun perfettament
inutili.

Illi I-avukat generali appella mill-imsemmija sentenza billi filwaqt illi talab
konferma tas-senteza fejn l-appellat instab hati talab ukoll I-impozizzjoni
ta’ multa addizzjonali skond id-dispozizzjoni tal-artikolu 23 tal-Kap 372.

llli l-appell tal-esponent gieghed pendenti quddiem il-Qorti tal-Appell
Kriminali.

llli I-esponent ged jikkontesta I-ligi illi tifforma I-bazi tas-sejba tal-htija
tieghu.

l1li, fil-gosor, ghal dawk li huma konsiderazzjoni ta’ ermenewtika legali,
is-sitwazzjoni xejn felic¢i tal-appellat hija kawza tal-azzjoni kombinata ta’
sensiela ta’ regoli |i ser jigu kontestati. Fil-qosor, ir-regoli citati fil-
footnotes joholqu I-qafas legali segwenti:
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(@)

(b)

(©)

(d)

(€)

(f)

(9)

(@)

Illi direttur huwa responsabbli personalment kriminalment ghan-
nuqgqasijiet ta’ kumpannija illi totempera ruhha mal-ligijiet tal-
income tax rigward I-FSS;*

Illi direttur huwa responsabbli personalment kriminalment ghan-
nuqqasijiet ta’ kumpannija illi tottempera ruhha mal-ligijiet tal-
Income Tax anke jekk iressaq d-difiza kontemplata fl-Artikolu 13
tal-Kap 249;

Illi direttur huwa responsabbli personalment kriminalment ghan-
nuqqasijiet ta’ kumpannija illi tottempera ruhha mal-ligijiet tal-
Income Tax anke jekk titressaq prova ta’ azzjoni b’nuqqgas ta’ mala
fede;

Il direttur huwa responsabbli personalment kriminalment ghan-
nuqqasijiet ta’ kumpannji ghal Zmien indefinit sakemm il-
kumpannija tottempera ruhha mal-ligi;

[li direttur huwa responsabbli kriminalment ghan-nuqqasijiet ta’
kumpannija ghal zmien indefinit sakemm il-kumpannija tottempera
ruhha mal-ligi anke jekk jiskonta piena karcerarja effettiva ghal tali
nuqaas;

Illi, essenzjalment, proceduri bhal dawk odjerni jikkulminaw
f’piena ta’ prigunerija ghal dejn mad-Direttur Generali, Taxxi
Interni;

Ili direttur affaccjat b’sitwazzjoni bhal dik odjerna huwa suggett
ghall-piena hekk imsejha ‘amministrattivi’ kif ukoll piena
kriminali.

I1-Fattispecje partikolari tal-kaz odjern

ll-fattispecje relevanti ghal kaz huma dawn:

Fi snin ta’ nuqqgas ta’ ottemperanza mal-ligi tal-FSS I-appellat kien:

'Artikolu 7(1) tal-Kap 372 illi jghid hekk:
“7.(1) ll-manager jew funzjonarju prin¢ipali iehor ta’ kull korp ta’ persuni jkun responsabbli

ghall-ghemil ta’ dawk l-atti, affarijiet u hwejjeg kollha mehtiega li jsiru bis-sahha tal-
Atti dwar it-Taxxi ghall-istima tat-taxxa ta’ dak il-korp u ghall-hlas tat-taxxa.’

Kif ukoll ir-regolament 30 tal-L.S. 372.14:

*30.

Il-manager, uffi¢jal princ¢ipali iehor jew stral¢jarju ta’ xi korp ta’ persuni ikun
personalment responsabbli ghal kull haga li tkun mehtiega li ssir taht ir-regoli minn

jew fisem dak il-korp ta’ persuni.’

Pagna 3 minn 23
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

I. Fil-habs ta’ Kordin jiskonta sentenza ta’ prigonerija effettiva
ghall-nuqqas ta’ ottemperenza mal-ligi tal-VAT;

Ii.  Fisptar I-Ingilterra jiehu kura kontra I-kankru.

(b) I, sopra corna bastonate, minhabba akkuza ohra, l-assi tal-
appellat jinstabu ffrizati b’ordni tal-pulizija u ghalhekk I-imputat
ma jistax jaghmel pagamenti.

(c) i l-appellat kien jhalli n-negozju tieghu f’idejn l-impjegati
tieghu.”

2. 1I-Mod Kif I-Effett Abbinat tan-Normi Surreferiti Jiksru d-
Drittijiet Fondamentali tal-Esponenti

llli 1-effett tan-normi tal-FSS surreferiti joholqu sitwazzjoni fejn persuna
bhall-appellat:

(@ Ma tistax iffittex il-protezzjoni tas- ‘separate distinct personality’
tal-kumpannija ghaliex huwa responsabbli kriminalment u
¢ivilment ghall-inadempjenzi taghha;

(b) Ma tistax tiskolpa ruhha a bazi ta’ difiza bazata fuq principji ta’
gustizzja naturali® bhal fil-kuntest tal-VAT jew I|-Att Dwar |-

2 Dan jirrizulta a fol. 23 tal-process fis-sentenza tal-Qorti tal-Magistrati issir referenza fis-sens
illi n-negozju kien f’idejn 1-impjegati kif ukoll a fol. 19 tal-process fejn fis-sentenza tal-Prim’
Awla rigward stral¢ issir referenza ghal dan ukoll. Dwar il-marda tal-kancer jirrizultaw zewg
certifikati fil-process a fol. 13, 14 u 15. L-iffrizar tal-assi a fol. 47 tal-process jirrizulta ordni
tal-Qorti tal-Magistrati ta’ Malta bhala Qorti Struttorja fejn l-appellat gie pprojbit illi
jiddisponi minn kull proprjeta’.

* Bhal dawk kuntemplati fl-Artikolu 13 tal-Att Dwar |-Interpretazzjoni li tghid hekk:
“13. Meta xi reat taht jew kontra xi disposizzjoni li tinsab f’xi Att, li jkun ghadda sew gabel
jew wara dan I-Att, isir minn korp jew ghaqda ta’ persuni, sew jekk thun persuna guridika jew
le, kull persuna li, fil-zin tal-ghemil tar-reat, kienet tidher qed tagixxi f’dik il-kariga, tkun
hatja ta’ dak ir-reat kemm il-darba ma tippruvax li r-reat ikun ser minghajr it-taghrif
taghha u li tkun eZeréitat id-diligenza kollha xierga biex tevita l-eghimil tar-reat: 1zda, Alief
dwar reat taht jew kontra xi dispozizzjoni li tinsab f°Att i fih f°Att li fih hemm dispozizzjoni li
tixbaz id-dispozizzjoni ta’ dan I-artikolu, id-dispozizzjonijiet ta’ dan \-artikolu ghandhom
Jjapplikaw biss ghal reati li jkunu saru wara [-bidu fis-se#i# ta’ dan I-Att.’

U I-Artikolu 66 u 82 tal-Kap 406 illi jghidu hekk:
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Interpretazzjoni ghaliex il-ligi tal-FSS ma tippermettix difizi bhal
dawk tal-inkonsapevolezza, diligenza ragjonevoli u nuqqas ta’ mala
fede;

(c) Tibga’ responsabbi ad eternum sal-gurnata illi ssir il-hlas ghas-
saldu;

(d) Tista’ tmur il-habs minhabba dejn illi 1-kumpannija illi fiha jkunu
ged iservu tinkorri mad-Direttur Generali, Taxxi Interni;

(e) Sensiela ta’ normi b’nuqqas ta’ kjarezza legali joholqu sitwazzjoni
fejn inadempjenza tista’ tissarraf f’piena karcerarja effettiva;

(f)  Isofri sensiela ta’ penali deterrenti u punitivi ghall-istess nugqas.
Taht il-ligi tal-FSS infrazzjoni tattira l-estremi ta’ piena kriminali
ad hoc kif ukoll hekk imsejha penali amministrattivi illi huma
‘deterrent and punitive’, u b’hekk ai termini tal-Artikolu 6 tal-
Konvenzjoni Ewropeja ‘criminal charge.” Ghalhekk persuna fil-
pozizzjoni tal-esponent qed isofri zewg ‘criminal charges’ ghall-
istess infrazzjoni.”

“66(5) Rapprezentant ikollu responsabbilta’ solidali mal-persuna i jkun gqieghed
jirraprezenta ghat-taxxa dovuta minn dik il-persuna: iZda meta r-rapppreientat ikun
agixxa in bona fede u ma jkunx qieghed xjentement jikkontravjeni s-subartikolu (4)
jew kull obbligazzjoni ohra taht dan [-Att, ir-responsabbilta’ tieghu taht dan is-
subartikolu ghandha tkun limitata ghall-flus jew ghall-valur tal-proprjeta’ li huwa
Jkun gieghed jamministra jew jikkontrolla li tkun persuna jew dovuta lil persuna [i
huwa jkun ir-rapprezentant taghha.’

'82(1) B’zieda u minghajr pregudizzju ghal kull obbligazzjoni ta’ xi impjegat jew persuna
ohra, meta xi haga ssir jew tonqos milli ssir min korp ta’ persuni, id-dispozizzjonijiet
ta’ din it-Tagsima ghandhom japplikaw bhallikieku dik il-haga thun saret jew nagset
milli ssir minn kull direttur, manager jew ufficjal principali iehor ta’ dik il-korp ta’
persuni: izda direttur, manager jew ufficjal principali iehor ta’ korp ta’ persuni ma
JKunx hati ta’ reat bis-sahha ta’ dan is-subartikolu jekk huwa jgib prova li huwa ma
kienx jaf u ma setax b’diligenza ragonevoli jsir jaf nugqas u li huwa ghamel kull ma
seta’ jaghmel sabiex izomm milli jsir dak I-ghemil jew nugqas.’

* Persuna li tonqos illi taderixxi mal-ligi tal-FSS tista’ ssofri kemm pieni hekk imsejha
‘amministrativi’ kif ukoll prosegwiment kriminalment. Issir referenza ghas-segwenti normi:
L-Artikolu 23(13) tal-Kap 372: ‘(13) Kull persuna li tikser jew li tonqos li thares id-
dispozizzjonijiet ta’ dan l-artikolu jew ta’ xi regoli msemmija fis-subartikolu (1) tehel meta
tinsab li hatja, multa ta’ mhux anqas minn EUR 116 u mhux izjed minn EUR 1,160 jew
prigunerija ghal zmien ta’ mhux izjed minn sitt xhur jew dik il-multa u prigunerija flimkien, u
multa ohra ta’ mhux inqas minn erba’ ewro (€4) izda mhux izjed minn tlieta u ghoxrin (€23)
ghal kull gurnata li matulha jkompli r-reat wara li tinsab tinsab hatja: Izda il-Kummissarju
jista’ jasal f’arrangament dwar reat taht dan is-subartikolu u jista’, qabel is-sentenza, izomm
jew jasal f’arrangamenti fuq proc¢edimenti taht dan is-subartikolu: izda wkoll ir-reat taht dan 1-
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Il ghar-ragunijet premessi |-imsemmija normi jledu d-drittijiet
fondamentali tal-appellat billi:

(8) Jiksru d-dritt tieghu ghall-proprjeta’ protett kemm mill-
Konvenzjoni u mill-Kostituzzjoni ghaliex johloq piz sproporzjonat billi
jaddossawh bid-djun tal-kumpannija anke f’nuqqas ta’ prova ta’ agir in
mala fede®;

(b)  Jiksru d-dritt tieghu ghal smigh xieraq’ protett kemm mill-
Konvenzjoni u mill-Kostituzzjoni ghaliex ixejnu d-difiza illi jista’ jressaq
biex jiskolpa ruhu;

artikolu jibga’ jezisti sakemm min jaghmel ir-reat ikun ikkonforma ma’ u hares id-
dispozizzjonijiet ta’ dan I-artikolu jew ta’ kull regola msemmija fih.’

Ir-regola 24 tal-ligi sussidjarja S.L. 372.14 1i jghid:

’24(1) Meta pagatur jonqos li jhares xi dispozizzjoni ta’ dawn ir-regoli Kif indikat fl-1skeda
C, il-Kummissarju jista’, minghajr pregudizzju ghal kull azzjoni ohra li ghandu s-
setgha jichu taht id-dispozizzjonijiet tal-Att dwar it-Taxxa fuq I-Income, jimponi fuq
dak il-pagatur dik it-taxxa addizzjonali FSS rispettiva li hemm preskritta fl-Iskeda
msemmija, javza lill-pagatur permezz ta’ avviz ta’ nuqqas ta’ tharis dwar l-ammont
ta’ dik it-taxxa addizzjonali u r-raguni ghaliex tkun qeghda mposta u jitlob lilu jew
lir-rapprezentant tieghu 1li jsewwi n-nuggas u jhallas dik it-taxxa fi Zzmien ghaxart
ijiem mid-data meta jkun gie lilu notifikat dak I-avviz skont is-subregola (2).’

Mhux talli azzjoni ma teskludix I-ohra illi l-istess regolament S.L. 372.14 jghidu hekk:
14.(1)...

(2) Azzjoni li tittiehed mill-Kummissarju skont is-subregola (1) m’ghandha b’ebda mod
izzomm lill-Kummissarju milli jimponi xi taxxa addizzjonali preskritta taht dawn ir-
regoli jew milli jibda procedimenti dwar xi reat kontra 1-Atti dwar it-Taxxi.’

> Artikolu 1 tal-Ewwel Protokoll illi hemm mal-Konvenzjoni illi jghid hekk:

‘Kull persuna naturali jew persuna morali ghandha dritt ghat-tgawdija pacifika tal-
possedimenti taghha. Hadd ma ghandu jigi ipprivat mill-possedimenti tieghu hlief fl-interess
generali jew biex jizgura I-hlas ta’ taxxi jew kontribuzzjonijiet ohra jew pieni.’

® Apparti ghall-artikolu 13 surreferit, l-appellat jaghmel referenza ghall-paragrafu 5 tal-

Acrtikolu 66 tal-Kap 406 illi jghid hekk:
‘(5) Rapprezentant ikollu responsabbilta’ solidali mal-persuna li jkun qieghed
jirraprezenta ghat-taxxa dovuta minn dik il-persuna: izda meta ir-rapprezentant ikun
agixxa in bona fede u ma jkunx gieghed xjentement jikkontravjeni is-subartikolu (4)
jew kull obbligazzjoni ohra taht dan il-Att, ir-responsabbilta’ tieghu taht dan is-
subartikolu ghandha tkun limitata ghall-flus jew ghall-valur tal-proprjeta’ li huwa jkun
qieghed jamministra jew jikkontrolla li tkun ta’ persuna jew dovuta lil persuna li huwa
jkun ir-rapprezentant taghha.’
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(c) Jiksru d-dritt tieghu ghal smigh xieraq protett kemm mill-
Konvenzjoni u mill-Kostituzzjoni ghaliex joholqu piz sproporzjonat
fuq id-difiza;

(d) Jiksru d-dritt tal-esponent ghall-proprjeta’ u smigh xieraq ghaliex
izommuh imdendel fi stat ta’ illegalita’ pereni;

(e) Jiksru d-dritt tal-esponent smigh xieraq ghaliex, bi ksur tal-Artikolu
4 tas-Seba’ Protokoll illi hem mal-Konvenzjoni, ged isofri
multiplicita’ ta’ kastigi ghall-istess nuggas®;

(F) Jiksru d-dritt tieghu taht 1-Artikolu 1 tar-raba protokoll li hemm mal-
Konvenzjoni ghaliex jista’ jinkorri progunerija ghal dejn®.

It-Talba tal-Esponent

7 <6(1)Fid-decizjoni tad-drittijiet ¢ivili u tal-obbligi tieghu jew ta’ xi akkuza kriminali kontra
tieghu, kulhadd huwa intitolat ghal smiegh imparzjali u pubbliku fi zmien ragonevoli
minn tribunal indipendenti u imparzjali mwaqqaf b’ligi. Is-sentenza ghandha tinghata
pubblikament izda l-istampa u I-pubbliku jista’ jigi eskluz mill-pro¢eduri kollha jew
minn parti minnhom fl-interess tal-morali, tal-ordni pubbliku jew tas-sigurta’ nazzjonali
f’soc¢jeta” demokratika, meta l-interessi tal-minuri jew il-protezzjoni tal-hajja privata
tal-partijiet hekk tehtieg, jew safejn ikun rigorozament mehtieg fil-fehma tal-qorti
f*¢irskostanzi spec¢jali meta l-pubblicita’ tista’ tippregudika I-interessi tal-gustizzja.

(2) Kull min ikun akkuzat b’reat kriminali ghandu jigi meqjus li jkun inno¢ent sakemm ma

jigi pruvat hati skont il-ligi.

(3)Kull min ikun akkuzat b’reat kriminali ghandu d-drittijiet minimi li gejjin:

(a) li jkun infurmat minnufih, b’lingwa li jithem u bid-dettall, dwar in-natura u r-raguni tal-

akkuza kontra tieghu;

(b) 1i jkollu zmien u facilitajiet xierqa ghall-preparazzjoni tad-difiza tieghu;

(¢) li jiddefendi ruhu personalment jew permezz ta’ assistenza legali maghzula minnu stess

jew, jekk ma jkollux mezzi bizzejjed li jhallas assistenza legali, din ghandha tinghata lilu

b’xejn meta l-interessi tal-gustizzja jehtiegu hekk;

(d) li jezamina jew li jara li jigu ezaminati xhieda kontra tieghu u li jottjeni l-attendenza u |-

ezami ta’ xhieda favur ieghu taht I-istess kundizzjonijiet bhax-xhieda kontra tieghu.

(e) 1i jkollu assistenza b’xejn ta’ interpret jekk ma jkunx jithem jew jitkellem il-lingwa uzata

fil-qorti.’

® <Artikolu 4 — Id-dritt li persuna ma tigix ipprocessata jew ikkastigata darbtejn 1. Hadd ma

jista’ jkun ipprocessat jew jerga’ jigi kkastigat hjal darbohra fi procedimenti kriminali taht il-

gurisdizzjoni tal-istess Stat ghal xi reat li dwaru diga’ gie finalment liberat jew misjub hati

skont il-ligi u 1-proceduri tal-Istat.

2. ld-dispozizzjoni tal-paragrafu precedent ma ghandhomx izommu milli 1-kax jerga’ jinfetah

skont il-ligi u 1-pro¢edura penali tal-Istat in kwistjoni, jekk ikun hemm provi ta’ xi fatti godda

jew li jkunu ghadhom kif gew zvelati, jew inkella jekk ikun hemm xi vizzju fundamentali fil-
procedimenti ta’ qabel, li jista’ jkollhom effett fuq kif jizvolgi I-kaz.

3. Ebda deroga minn dan I-artikolu ma ghandha ssir taht l-artikolu 15 tal-Konvenzjoni.’

% <Artikolu 1 — Projbizzjoni ta’ prigunerija ghal dejn had ma ghandu jigi pprivat mil-liberta’

tieghu unikament minhabba fl-inkapacita’ tieghu li jwettaq obbligazzjonijiet kuntrattwali.’
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Ghaldagstant u in vista tas-suespost I-esponent jitlob lil din I-Onorabbli

Qorti:

1.

2.

Tiddikara illi ghar-ragunijet fuq esposti in-normi tal-ligi tal-FSS
citati fil-footnotes (specjalment ir-regolament 30 tal-L.S. 372.14)%
jledu d-drittijiet tar-rikorrent kif protetti:

Mill-Kostituzzjoni ta’ Malta fl-Artikolu 39 u 37 succitati; kif
ukoll

Fl-artikolu 6 tal-Konvenzjoni, Artikolu 1 tal-Ewwel Protokol
illi hem mal-Konvenzjoni ghall-Protezzjoni tad-Dritijiet tal-
Bniedem tal-Libertajiet Fundamentali, u I-Artkolu 4 tas-Seba’
Protokoll illi hem mal-Konvenzjoni;

Jiskru d-drittijiet tieghu taht 1-Artikolu 1 tar-Raba’ Protokoll li
hem mal-Konvenzjoni;

Thassar is-sentenza tal-Qorti tal-Magistrati fl-ismijiet “lI-
Pulizija (Spettur Angelo Agius) vs Angelo Zahra” tad-9 ta’
Marzu 2012 (Kaz Nru. 88394/10/01/01).

Taghti kull rimedju, direttiva u kumpens li jidhrilha xieraq.

Rat ir-risposta tal-intimati I-Onorevoli Prim Ministru, I-Avukat Generali,

id-Direttur

Generali (Taxxi Interni), u I|-Kummissarju tal-Pulizija,

ipprezentata fis-6 ta’Mejju 2013, a fol. 10, fejn e¢éepew:

Ili fl-ewwel lok u in linea preliminari, ir-rikors promotur huwa
irritu u null in kwantu intempestiv stante li d-decizjoni tal-Qorti tal-
Magistati (Malta) Bhala Qorti ta’ Gudikatura Kriminali fl-ismijiet
“il-Pulizija  (Spettur Anthony Agius) vs Angelo Zahra (ID
751849(M)) ” tad-9 ta’ Marzu 2012 u taghha ged jintalab it-thassir

19 Ossia Artikolu 7(1) tall-Kap 372, ir-regolament 30 tal-L.S. 372.14, I-Artikolu 23(13) tal-
Kap. 372, ir-regola 24 tal-L.S. 372.14, regola 14(1) S.L. 372.14 u l-effett kombinat taghhom.
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fir-rikors in risposta ghadha sub iudice quddiem 1-Onorabbli Qorti
tal-Appell Kriminali (Sede Inferjuri);

2. [ fit-tieni lok u in linea preliminari r-rikors promotur huwa wkoll
irritu u null in kwantu ma josservax id-dispost tal-Artikolu 3(1) tal-
Legislazzjoni Sussidjarja 12.09 li jrid li rikors quddiem il-Prim
Awla tal-Qorti Civili (Sede Kostituzzjonali) ghandu jkun fih,
b’mod kon¢iz u ¢ar, il-fatti li minnhom jinholoq I-ilment u ghandu
jsemmi d-dispozizzjoni jew dispozizzjonijiet tal-Kostituzjzoni ta’
Malta jew tal-Konvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet
tal-Bniedem u tal-Libertajiet Fondamentali li jkun allegat li jkunu
gew, li jkunu ged jigu jew li jkunu x’aktarx ser jigu miksura.
Minflok ir-rikors promotur in risposta qieghed jirreferi ghad-
dispozizzjonijiet tal-ligijiet tal-income tax rigward FSS
allegatament lezivi unikament permezz ta’ footnotes minflok
jaghmel referenza cara ghal-lanjanza tieghu fit-test principali tar-
rikors u mbaghad jghaddi biex jitlob lil din 1-Onorabbli Qorti
“tiddikjara illi ghar-ragunijiet fug esposti n-normi tal-/igi tal-FSS
citati fil-footnotes” [u hawn jerga jikkwota |-imsemmija artikoli
permezz ta’ footnote] “jledu d-drittijiet tar-rikorrenti.” Ghalhekk
tissussisti I-irritwalita’ u n-nullita’ tar-rikors promotur.

3. Illi minghajr pregudizzju ghas-suespost, dato ma non concesso li r-
rikorrenti jinghata l-opportunita’ jirretifika din il-mankanza, I-
esponenti jirriserva illi jintavolaw risposta ulterjuri jekk ikun il-kaz;

4. 1lli minghajr pregudizzju ghas-suespost u fil-mertu, |-
allegazzjonijiet u I-pretensjonijiet tar-rikorrent Angelo Zahra huma
kollha nfondati fil-fatt u fid-dritt stante li mhux minnu li gew u /
jew qed jigu lezi d-drittijiet fundamentali tieghu kif protetti mill-
Kostituzzjoni u |-Kap 319 tal-Ligijiet ta’ Malta ghar-ragunijiet
segwenti 11 ged jigu hawn elenkati minghajr pregudizzju ghal
Xulxin;

5. i bir-rispett dovut, ir-rikors promotur m’hu xejn ghajr 1-ilmenti
tar-rikorrent ghaliex ma jagbilx mal-ligijiet tal-pajjiz. Dan hu
manifest anke mill-mod kif gie redatt ir-rikors promotur. B’kull
dovut rispett, din I1-Onorabbli Qorti fis-Sede Kostituzzjonali taghha
ghandha 1-kompitu limitat illi tara jekk fi¢-Cirkostanzi partikolari
tal-kaz kienx hemm ksur jew le tad-dritt sancit fil-Kostituzzjoni ta’
Malta jew fil-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem u
mhux biex tisma’ jew tiddeciedi dwar 1-ilmenti tar-rikorrent in
kwantu ma jagbilx mal-ligijiet tal-pajjiz;
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6. i kull allegat ksur tad-dritt tal-proprjeta’ tar-rikorrent kif protett
mill-Artikolu 1 tal-Ewwel Protokoll illi hemm mal-Konvenzjoni
Ewropea ghad-Drittijiet tal-Bniedem u “mill-kostituzzjoni” ghaliex
allegatament joholqu “piZ sproporzjonat billi jaddosawh bid-djun
tal-kumpannija anke f’nugqas ta’ prova ta’ agir in mala fede’ huwa
nfondat fil-fatt u fid-dritt;

7. Illi b’kull dovut rispett, din 1-allegazzjoni mhux talli hija nfondata
fil-fatt u fid-dritt talli hija frivola u vessatorja. Ir-rikorrent bhala
sole director kellu kull dover u obbligu li kull xahar jghaddi t-taxxa
fug id-dhul u kontribuzzjonijiet tas-Sigurta’ so¢jali mnaqgsa u
migbura mis-salarji tal-impjegati tieghu u jghaddihom lill-esponent
Direttur Generali (Taxxi Interni);

8. Ii fl-umli fehma tal-esponenti huwa immedjatament evidenti li la
[-artikolu 37 tal-Kostituzzjoni ta’ Malta u lanqas 1-Artikolu 1 tal-
Ewwel Protokoll ma huma applikabbli ghall-kaz in dezamina stante
li “for there to have been a deprivation of property, (in terms of
article 1 of the first protocol) the applicant must, of course,
demonstrate that he or she had title to it".” Bla dubju ta’ xejn ir-
rikorrent in kwantu sole director tas-so¢jeta’ Stratford Company
Limited (C18483), ma kellu I-ebda jedd li japproprija ruhu mill-
imsemmija kontribuzzjonijiet tat-taxxa u tas-sigurta’ socjali
mnaqqgsa mis-salarji tal-impjegati tieghu u ghalhekk huwa inawdit li
quddiem din I-Onorabbli Qorti gieghed jallega ksur tad-dritt tieghu
ghall-proprjeta’;

9. Illi minghajr pregudizzju ghas-suespost, l-esponenti mhux ¢ed
jitfhmu fejn qieghed 1-allegat ‘piz sproporzjonat.” Bir-rispett kollu,
l-ammont ta’ EUR 10,631 u EUR 53,829.38 jirraprezentaw
pagamenti tal-FSS u kontribuzzjonijiet tas-sigurta’ so¢jali mnaqqgsa
mis-salarji tal-impjegati tieghu ghas-snin 1998 sal-2001 kif
dikjarati minnu stess. L-ammonti l-ohra rapprezentanti multi fuq
dawn l-ammonti (multi tal-FSS u I-KSS) jirrizultaw biss minhabba
n-nuqqasijiet serji tieghu bhala sole director tas-so¢jeta’ Stratford
Company Limited (C18483) li jghaddi dawn il-pagamenti lill-
esponent Direttur Generali (Taxxi Interni) u Zgur ma joholqu 1-ebda
piz sproporzjonat tenut kont tac¢-Cirkostanzi tal-kaz;

! Pagna 676 ta’ Harris O Boyle fejn wed jigi kkwotat il-kaz ‘Holy Monastries v Greece’ A
301-A (1995); 20 ECHR 1
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10.

11.

12.

13.

14,

[lli minghajr pregudizzju ghal dan, jinghad ukoll 1i fit-22 ta’
Awissu 2011, ir-rikorrent kellu l-opportunita’ 1i jibbenefika minn
tnaqqis ta’ 90% jew 80% tal-multi FSS u KSS dovuti minnu skont
I-iskema dwar tnaqqis fil-multi tal-FSS u I-KSS skont |-Ordni tal-
Ezenzjoni mahruga mill-Ministru tal-Finanzi, Ekonomija u
Investiment tas-7 ta’ Lulju 2010. Madankollu huwa ma bbenefikax
mill-imsemmija skema u minflok irrizenja minn direttur tal-
imsemmija soc¢jeta’ Stratford Company Limited b’effett mill-31 ta’
Awissu 2011. Jinghad ukoll huwa rega assuma l-kariga ta’ sole
director ftit wara, u ¢joe’ fI-14 ta’ Dicembru 2011;

i r-rikorrent huwa wkoll legalment zbaljat meta jghid li I-
ammonti dovuti huma ‘djun tal-kumpannija.’ Djun tal-kumpannija
huma t-taxxa fuq id-dhul dovuta mill-istess so¢jeta’. Huwa minnu
li fil-kaz ta’ income tax id-diretturi huma responsabbli
personalment biss f’kaz ta’ meta mala fede pero’, bir-rispett dovut,
mhux lecitu li r-rikorrent jipprova jizvijja billi jassimila I-kuncett
ta’ taxxa fuq dhul ma taxxa u kontribuzzjonijiet migbura mis-salarji
tal-impjegati dovuti lill-esponent Direttur Generali (Taxxi Interni).
Hemm distinzjoni netta bejn iz-zewg kuncetti u tali distinzjoni
m’ghandha qatt tigi mcajpra,;

Illi I-allegazzjonijiet tar-rikorrent fis-sens li ‘I-imsemmija normi’
Jiksru d-dritt tieghu ghal smiegh xieraq in kwantu skont hu jxejnu
d-difiza illi jista’ jressaq biex jiskolpa ruhu’, ‘joholqu piz
sproporzjonat fuq id-difiza’ u jzommuh imdendel fi stat ta’
illegalita’ perenni’ huma kollha nfondati kif ukoll frivoli u
vessatorji;

i fil-kaz odjern huwa manifest 1i matul il-pro¢eduri kriminali
decizi fid-9 ta’ Marzu, 2012 u li tra [l'altro ghadha sub judice
quddiem din I-Onorabbli Qorti tal-Appell Kriminali (Sede Inferjuri)
ir-rikorrent dejjem inghata smiegh xieraq u pubbliku minn Qorti
indipendenti u imparzjali mwaqqfa b’ligi u fi Zzmien ragjonevoli u
ghalhekk, dejjem minghajr pregudizzju ghas-suespost, kull
allegazzjoni minnu mressqa fis-sens li geghdin jigu lezi d-drittijiet
tieghu sanc¢iti permezz tal-artikolu 39 tal-Kostituzzjoni u I-artikolu
6 tal-Konvenzjoni hija manifestament infondata;

[1li minghajr pregudizzju ghas-suespost, il-motivazzjonijiet u I-
konkluzjonijiet 1i waslet ghalihom 1-Onorabbli Qorti tal-Magistrati
(Malta) bhal Qorti ta’ Gudikatura Kriminali kellu rizultat ta’
accertament probatorju xieraq u kienet biss l-inottemperanza tar-
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15.

16.

17.

18.

19.

20.

21.

rikorrent mad-doveri tieghu li jghaddi t-taxxa u I-kontribuzzjonijiet
migbura mill-impjegati lill-esponent Direttur Generali (Taxxi
Interni) li zammitu fi stat perenni ta’ illegalita’;

Illi l-allegazzjoni fil-paragrafu (e) tar-raba’ pagna tar-rikors
promotur fis-sens illi “jiksru d-dritt tieghu ghas-smiegh xieraq
ghaliex, bi ksur tal-Artikolu 4 tas-Seba’ Protokoll illi hemm mal-
Konvenzjoni” bir-rispett kollu mhix intelligibbli;

Illi minghajr pregudizzju ghas-suespost, l-esponenti jichdu kull
allegat ksur tal-Artikolu 4 tas-Seba’ Protokoll tal-Konvenzjoni in
kwantu mhuwiex minnu li r-rikorrenti sofra multipli¢ita’ ta’ kastigi
ghall-istess nuqgas kif allegat minnu;

Ili bir-rispett dovut jidher li I-imputat mhux qgieghed jaghmel id-
distinzjoni xierga u legalment korretta li tiddiferenzja bejn it-taxxa /
kontribuzzjonijiet addizzjonali li huma purament ta’ natura
amministrattiva u |-multa ta’ natura penali fl-ammont ta’ €1,000 kif
imposta mill-Onorabbli Qorti tal-Magistrati (Malta) Bhala Qorti ta’
Gudikatura Kriminali permezz tad-de¢izjoni taghha tad-9 ta’
Marzu, 2012;

i kull allegat ksur tal-Artikolu 1 tar-Raba’ Protokoll tal-
Konvenzjoni huwa ukoll infondat fil-fatt u fid-dritt kif ukoll frivolu
u vessatorju;

[1li minghajr pregudizzju ghas-suespost huwa manifest li dan I-
artikolu mhux applikabbli in kwantu ma jirrizultax li fi¢-¢irkostanzi
odjerni r-rikorrent gie kkundannat jiskkonta xi piena karcerarja
b’dan illi kull allegazzjoni ta’ ksur tal-Artikolu 1 tar-Raba’
Protokoll tal-Konvenzjoni, in kwantu ntiza unikament bhala
ezercizzju akkademiku, hija nulla u insostenibbli;

[1li dejjem minghajr pregudizzju ghas-suespost, I-obbligu tar-
rikorrent li bhala sole director tas-socjeta’ Stratford Company
Limited jghaddi lill-esponent Direttur Generali (Taxxi Interni) il-
flus huwa gabar mill-impjegati tieghu rapprezentanti hlasijiet
taghhom tat-taxxa fuq id-dhul u tal-kontribuzzjonijiet tas-sigurta’
so¢jali m’hijiex obbligazzjoni kuntrattwali fis-sens tal-Artikolu 1
tar-Raba’ Protokoll tal-Konvenzjoni;

I1li dejjem minghajr pregudizzju u biss ghall-grazzja tal-argument,
dato ma non concesso li gew lezi d-drittijiet tar-rikorrent pro et noe
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sancit bl-artikoli 39 u / jew 37 tal-Kostituzzjoni ta’ Malta u / jew bl-
artikolu 6 tal-Konvenzjoni Ewropeja tad-Drittijiet tal-Bniedem u /
jew bl-artikolu 4 tas-Seba’ Protokoll u / jew bl-artikolu 1 tar-Raba’
Protokoll tal-istess Konvenzjoni, I-esponenti jissottomettu li r-
rimedju mitlub mir-rikorrent mhuwiex gustifikat;

22.  Salv ec¢cezzjonijiet ulterjuri.

Ghaldagstant |-esponenti, jitolbu bir-rispett lil din |-Onorabbli Qorti
joghgobha ti¢chad it-talbiet kollha tar-rikorrent bhala frivoli u vessatoriji u
nfondati fil-fatt u fid-dritt, bl-ispejjez kontra r-rikorrent.

Rat il-verbal tas-seduta tat-8 ta’ Mejju, 2013 fejn Dr Attard ghar-rikorrent
talab li I-Qorti tordna s-sospensjoni tal-proceduri kriminali sakemm tigi
deciza din il-kawza u li Dr Portelli ghall-intimati. Ir-rikors gie differit biex
tigi trattat din it-talba u sabiex tinghata decizjoni fir-rigward;

Rat il-verbal tas-seduta tal-20 ta’ Mejju fejn id-difensuri tal-partijiet
trattaw it-talba biex jigu sospizi I-pro¢edura kriminali u r-rikors gie differit
biex jinghata provvediment;

Rat il-provvediment |i nghata fit-22 ta’ Mejju 2013 fejn fir-rigward ghat-
talba ghas-sospensjoni tal-proc¢eduri kriminali, il-Qorti ¢ahdet it-talba u
dana peress illi [-Qorti ma hassitx li kellha tordna Qorti ohra x’ghandha
taghmel meta jkun hemm dawn il-proc¢eduri pendenti;

Rat il-verbal tas-seduta tas-16 ta’ Ottubru, 2013 fejn it-talba ta’ Dr Attard
ghar-rikorrent sabiex jigi allegat il-process tal-appell kriminali ma giex
oppost mill-parti I-ohra. 1l-Qorti lagghat it-talba b’dan li dan isir wara li
tigi deciza I-kawza msemmija.
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llli fix-xhieda tieghu r-rikorrent, Angelo Zahra [a fol. 20-23] xehed illi
huwa kien direttur tal-kumpannija Stratford. Xehed ukoll li kien jaf li |-
istess kumpannija ma kenitx hallset I-FSS peress illi huwa kien marid
b’marda serja u kien siefer ukoll ghat-terapija. Qal ukoll illi kellu
problemi finanzjariji, |-assi tieghu gew iffrizati u kellu problemi mal-VAT.

Rat il-verbal tas-seduta tat-8 ta’ Jannar 2014 fejn xehdet Denise Frendi u
esebiet Dok. DFO1 li mieghu kien hemm annessi s-segwenti dokumenti:

Dok A: relatati mal-kura tal-intimat gewwa Sptar fl-Ingilterra;

Dok B: dokumentazzjoni relatata mas-sigill tal-fondi tal-kumpannija
Stratford u tas-sussegwenti rikors subbasta daparti tal-bank HSBC Malta

plc;

Dok C1 u C2: kopja tas-sentenza fl-ismijiet “ll-Pulizija (Spettur lan
Abdilla) vs Angelo Zahra” tal-Qorti tal-Magistrati (Malta) bhala
Gudikatura Kriminali datata 18 ta’ Dicembru 2009;

Dok D1, D2 u D3: kopji ta¢-Cedoli ta’ Kompensazzjoni ta’ HSBC Bank
Malta plc versu Stratford Company Limited;

Dok E: kopja tad-decizjoni tal-Arbitru |-Imhallef Dr Albert Manche’ fl-
ismijiet Commissioner of VAT vs HSBC Bank Malta plc;
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Dok F: kopja ta’ Nota tal-Kummissarju ghat-Taxxa fuq il-Valur Mizjud fil-
kawza fl-ismijiet “HSBC Bank Malta plc vs Stratford Company Limited”,
fejn il-Kkummissarju rtira I-oggezzjoni tieghu;

Dok G u H: kopji ta’ dokumentazzjoni relatata mal-VAT tal-kumpannija
Stratford Company Limited;

Dok I: kopja ta’ korrispondenza relatata mad-dikjarazzjoni Presidenzjali
numru 574;

Dok J: Petizzjoni lill-Eccellenza Tieghu I|-President tar-Repubblika [28 ta’
Dicembru 2009] u r-Risposta tal-Assistant Direttur (Justice Affairs) ghas-
Segretarju Permanenti [16 ta’ Frar 2011];

Dok K: kopja tas-sentenza fl-ismijiet “ll-Pulizija (Spettur Anthony Agius)
vs Angelo Zahra”, Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura
Kriminali — Seduta tal-Income Tax, datata 9 ta’ Marzu 2012 flimkien mar-
ricevuta ta’ hlas tal-multa.

Rat ix-xhieda ta’ Denise Frendo a fol. 212 tal-process fejn hija spjegat illi
kienet ilha tghix mar-rikorrent ghal 18-il sena. Ix-xhud ikkonfermat id-
dikjarazzjoni kontenuta f'Dok. DFO1 u spjegat kif gabret id-
dokumentazzjoni annessa.

Rat in-nota tar-rikorrent a fol. 138 tal-process li permezz taghha esebixxa
kopja tal-process tal-Appell Kriminali 155/12 MM.
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Rat il-verbal tas-seduta tat-28 ta’ Jannar, 2014 fejn Dr Attard ghar-
rikorrent iddikjara li m’ghandux aktar provi.

Rat il-verbal tas-seduta tal-24 ta’ Frar 2014 fejn xehdu in kontro-ezami
Denise Frendo [a fol. 241-242] u r-rikorrent Angelo Zahra [a fol. 243-
248]. Xehed ukoll Josman Delmar, prodott mill-intimati u esebixxa tmien
(8) dokumenti — minn Dok JD1 sa JD8 [a fol. 217-240].

[lli x-xhud Josman Delmar, Assistent Principal fi hdan id-Dipartiment tat-
Taxxi Interni, spjega kif il-P.E. number tas-socjeta’ Stratford Company
Limited fl-1 ta’ Marzu 1995. Dan il-P.E. number gie deactivated fit-28 ta’
Gunju 2011 meta Angelo Zahra ddikjara li I-ahhar li kellu impjegati kien
f'Lulju 2001. Ta dettalji dwar bilanci dovuti. Xehed ukoll fuq l-iskema li
kienet inharget dwar it-tnaqqis fil-multi.

Rat il-verbal tas-seduta tal-21 ta’ Marzu, 2014 fejn Denise Frendo esebiet
Dok DF1 [a fol. 257-284] li essenzjalment jikkomprendi dettalji dwar id-
dati li fihom ir-rikorrent kien rikoverat l-isptar.

Illi waqt l-istess udjenza |-avukati difensuri tal-partijiet ittrattaw il-kawza.

Ikkunsidrat:

llli kif inghad ir-rikorrent ged jitlob li I-Qorti tiddikjara n-normi tal-ligi tal-
FSS jledu d-drittijiet tieghu kif protetti mill-Kostituzzjoni ta’ Malta u tal-
Konvenzjoni ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet
Fundamentali.
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llli din il-Qorti diversament preseduta kellha aktar minn okkazjoni wahda
tiddeciedi dwar kwistjonijiet simili. Illi wahda ricenti minn dawn kienet
fl-ismijiet “lI-Pulizija vs Godwin Azzopardi” (deciza fil-21 ta’ Frar, 2014).
Dwar il-hlas ta’ taxxa skont I-FSS il-Qorti tosserva kif gej:

“Hlas li wara kollox mhu xejn ghajr taxxa u bolla li tnaggset mill-bolla tal-
impjegati mill-princ¢ipal (Zimmerman Project House Limited) biex suppost
thallas lid-Dipartiment tat-Taxxa.

Ghaldagstant dan I-ilment hu nfondat.”

Ghalhekk huwa evidenti illi I-ghan ewlieni wara dawn il-provvedimenti
hu biex jassigura li |-principal iwettaq id-dmir tieghu li jhallas it-taxxa li
titnagqgas mill-paga tal-impjegati.

llli I-Qorti Ewropea tad-Drittijiet tal-Bniedem kellha wkoll okkazjoni illi
tippronunzja ruhha fuqg l-applikazzjoni tal-principji f'kazijiet ta’ taxxa
analogi ghall-kaz odjern.

ARTIKOLU 6 TAL-KONVENZJONI

“Segame SA vs France” (no. 4837/06), ECHR [07.06.2012]

- Dwar il-kompatibbilta’ tal-Artikolu 6 tal-Konvenzjoni u |-
impozizzjoni ta’ multi amministrattivi
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“54. The Court reiterates that a system of administrative fines, such as
the tax penalties in the present case, is not incompatible with Article 6 § 1
of the Convention so long as the taxpayer can bring any such decision
affecting him before a court that affords the safeguards of that provision
(see “Bendenoun vs France”, 24 February 1994, 8§ 46, Series A no. 284,
and “Silvester’s Horeca Servicevs Belgium”, no.47650/99, § 25,
4 March 2004).”

- L-applikabilita’ tal-prin¢ipju tal-proporzjonalita’

“59. The Court observes first of all that the law itself, to a certain
degree, makes the fine proportionate to the seriousness of the taxpayer s
conduct, by expressing it as a percentage of the unpaid tax, the
calculation of which the applicant Company had ample opportunity to
discuss in this case (see, mutatis mutandis, Valico S.r.l. vs Italy (dec.),
no. 70074/01, ECHR 2006-11I). The Court also accepts the Government'’s
point concerning the special need for fiscal measures to be sufficiently
effective to preserve the interests of the State, and further observes that
such cases differ from the hard core of criminal law for the purposes of
the Convention (see, mutatis mutandis, Jussila vs Finland [GC],
no. 73053/01, § 43, ECHR 2006-XI111). Lastly, it considers that the rate of
the fine, fixed at 25% by the order of 7 December 2005, does not appear
disproportionate (see Malige, cited above, 8§ 49; and contrast, mutatis
mutandis, Mamidakis vs Greece, no. 35533/04, § 48, 11 January 2007,
and Grifhorst vs France, no. 28336/02, § 105, 26 February 2009).

60. Accordingly, in the absence of any arbitrariness, the Court concludes
that there has been no violation of Article 6 § 1 of the Convention in the
instant case.”

ARTIKOLU 4 TAS-SEBA’ PROTOKOLL

The European Convention on Human Rights, Robin C.A.

White & Clare Ovey, Oxford [2010] pagna 305).

“The Strasbourg Court has stated that the aim of Article 4 of Protocol 7
‘is to prohibit the repetition of criminal proceedings that have been
concluded by a final decision.” The scope of Article 4 has been clarified by
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the Grand Chamber in the Sergey Zolotukhin case. The Grand Chamber
was influenced by the text of corresponding provisions in the Covenant
on Civil and Political Rights, and the American Convention on Human
Rights, in concluding that the Article should be interpreted as prohibiting
the prosecution or trial of an individual for a second offence where that
second prosecution or trial arose from ‘identical facts or facts which are
substantially the same, and the guarantee comes into play where a new
set of proceedings is instituted after a prior acquittal or conviction has
acquired the status of res judicata.” (The European Convention on
Human Rights, Robin C.A. White & Clare Ovey, Oxford [2010] pagna 305).

RUOTSALAINEN vs FINLAND (13079/03), ECHR (16.06.2009)

“41. The aim of Article 4 § 1 of Protocol No. 7 is to prohibit the
repetition of criminal proceedings that have been concluded by a
final decision. In the case under consideration two measures were
imposed on the applicant in two separate and consecutive sets of
proceedings. On 26 February 2001 the applicant was fined in
summary penal order proceedings and on 17 September 2001 the
applicant was issued with a fuel fee debit in administrative
proceedings.

42. The Court reiterates that the legal characterisation of the
procedure under national law cannot be the sole criterion of
relevance for the applicability of the principle of non bis in
idem under Article 4 8 1 of Protocol No. 7. Otherwise, the
application of this provision would be left to the discretion of the
Contracting States to a degree that might lead to results
incompatible with the object and purpose of the Convention (see,
most recently, “Storbraten vs Norway (dec.), no. 12277/04, ECHR
2007-... (extracts), with further references). The notion of “penal
procedure” in the text of Article 4 of Protocol No. 7 must be
interpreted in the light of the general principles concerning the
corresponding words “criminal charge” and “penalty” in Articles
6 and 7 of the Convention respectively (see Haarvig vs
Norway (dec.), no.11187/05, 11 December 2007; Rosenquist
vs Sweden (dec.), no. 60619/00, 14 September 2004; Manasson vs
Sweden (dec.), no.41265/98, 8 April  2003; Goktan  vs
France, no. 33402/96, 8 48, ECHR 2002-V; Malige vs France, 23
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September 1998, § 35, Reports of Judgments and
Decisions 1998-VII; and Nilsson vs Sweden (dec.), no. 73661/01,
ECHR 2005- ...).

- 43. The Court’s established case-law sets out three criteria,
commonly known as the “Engel criteria” (see Engel and Others
vs the Netherlands, 8 June 1976, Series A no. 22), to be
considered in determining whether or not there was a “criminal
charge”. The first criterion is the legal classification of the
offence under national law, the second is the very nature of the
offence and the third is the degree of severity of the penalty that
the person concerned risks incurring. The second and third
criteria are alternative and not necessarily cumulative. It is
enough that the offence in question is by its nature to be regarded
as criminal or that the offence renders the person liable to a
penalty which by its nature and degree of severity belongs in the
general criminal sphere (see: “Ezeh and Connors vs the United
Kingdom [GC ], nos. 39665/98 and 40086/98, § 86, ECHR
2003-X). The relative lack of seriousness of the penalty cannot
divest an offence of its inherently criminal character (see: “Oztlirk
vs Germany ”, judgment of 21 February 1984, Series A no. 73, 8
54, and “Lutz vs Germany ”, judgment of 25 August 1987, Series A
no. 123, 8 55). This does not exclude a cumulative approach
where separate analysis of each criterion does not make it
possible to reach a clear conclusion as to the existence of a
criminal charge (see, as recent authorities, “Jussila
vs Finland [GC] ", no. 73053/01, 8§ 30-31, ECHR 2006-..., and
“Ezeh and Connors ", cited above, § 82-86).”

Artikolu 6 tal-Konvenzjoni u Artikolu 1 tal-Ewwel Protokoll

“FERRAZZINI vs ITALY” (Application no. 44759/98) ECHR (12.7.
2001) .

“CONCURRING OPINION OF JUDGE RESS

The Court found that developments in the tax field do not affect the
fundamental nature of the obligation on individuals or companies to pay
tax. However, there is an element in tax proceedings which might lead to
a different result, at least in some cases. As the criminal aspects of tax
cases are not excluded from the application of Article 6 (see: “Bendenoun
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vs France ”, judgment of 24 February 1994, Series A no. 284), | consider
that the aspect of immediate enforcement, which presents similarities with
the effect of penalties and can be even more severe from an economic
point of view, should not be excluded a priori from the scope of
application of Article 6.

Even if tax matters, at least generally speaking, still form part of the hard
core of public-authority prerogatives, there is an aspect in which the
State transgresses those prerogatives and enters a sphere in which the
individual should, in a democratic society, be able to challenge such a
duty on the taxpayer by arguing that there has been an abuse of rights in
immediate enforcement proceedings. In the same way as the Court has
established an obligation in respect of penalties not to proceed to
enforcement before the individual has had the possibility of having the
lawfulness reviewed, that aspect seems to me to be also valid in respect of
tax proceedings. If the procedure in tax cases in some Contracting States
does not provide for a stay of proceedings where the individual disputes
his obligation to pay or does not at least give him the possibility of
requesting a stay of execution before paying sometimes considerable
amounts, the lawfulness of which is disputed, the State is using the
predominant position conferred on it by its sovereign prerogatives in a
manner which might be deemed excessive. That may also be the case if
the State requests, in the event of a stay of enforcement, bank guarantees
Imposing an excessive burden on the individual.

If account is taken of the sometimes very lengthy tax proceedings before
tax authorities and courts dealing with tax cases, the taxpayer is left in a
position which one would be hard pressed to describe as “part of the
normal civic obligations in a democratic society” (see: “Schouten and
Meldrum vs the Netherlands”, judgment of 9 December 1994, Series A
no. 304, p. 21, § 50). That is a factor which might, in my opinion, induce
the Court to review certain aspects of the application of Article 6 in
taxation cases.”

lI-Qorti pero’ in vista ta’ din il-gurisprudenza, wara li ezaminat l-atti u
kellha okkazjoni tisma’ I-provi, jidhrilha li l-intimati ghandhom ragun
jghidu li r-rikorrenti gab is-sitwazzjoni li jinsab fiha b’idejh u ma jista’
jwahhal f'hadd jekk mhux fih innifsu.
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llli wiehed jikkompatih biss ghall-marda li kellu u li taghha ghadu ged
jiehu kura izda s-sitwazzjoni kienet gia pprecepitat qabel dan, u nfatti sa
mill-2000 kien diga’” mhux ihallas il-kontibuzzjonijiet tas-Sigurta’
Nazzjonali tal-haddiema tieghu. Wiehed ma jistax ikun negligenti ghall-
ahhar fin-negozju tieghu, ihalli s-sitwazzjoni tehzien ghal hafna snin u
allura jkun f'pozizzjoni aktar vulnerabbli ghaliex huwa naturali li meta
persuna tikber aktar fl-eta’ aktar tikber il-possibbilta’ li sahhtu ma tibgax
li tkun u mbaghad jitlob I-intervent tal-Qorti ghaliex isibha impossibbli li
jirrimedja |-pozizzjoni tieghu.

llli langas ma jista’ r-rikorrenti jilmenta li I-provvedimenti |i ged jattakka
b’dawn il-proceduri jaghmluha impossibbli ghalih |i jiggestixxi n-negozju
minghajr ma jikser l-istess provvedimenti ghaliex allura dan ma jispjegax
kif eluf ta’ negozjanti ohra jsegwu I-ligi skrupolozament minghajr ma
jinkorru ebda penalita’ u ebda multa jew addirittura sentenza karcerarja.

i kif eccepew l-intimati, ir-rikors promotur huwa aktar espozizzjoni tar-
rikorrenti dwar il-ligijiet in kwistjoni, u ghaliex huwa ma jaqbilx
timplimentaha. Huwa biss meta dik il-ligi tikser il-provvedimenti tal-
Kostituzzjoni li tista” tesprimi n-nuqqas ta’ gbil taghha — xi haga li r-
rikorrenti ma ppruvax fil-kors tal-kawza.

DECIZJONI

Ghal dawn il-motivi, il-Qorti tiddeciedi I|-kawza billi tilga’ |-
eccezzjonijiet tal-intimati u tichad it-talbiet tar-rikorrenti bl-ispejjez
kontra tieghu.

Mogrija.
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