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Seduta ta' nhar il-Gimgha 9 ta’ Jannar 2004

Numru 4

Citazzjoni 1755/2001

Fairs & Exhibitions Ltd
Versus
Emanuel Portelli

Din hija kawza b’kontro-talba dwar konc¢essjoni ghal
catering establishment fil-grounds tal-fiera tan-Naxxar.
|¢-Citazzjoni tghid illi b’kitba privata tas-26 ta’ Frar 1999 il-
konvenut kien gharaf li ghandu jaghti dsatax-il elf seba’
mija u erba’ u sittin lira (Lm19,764) lis-socjeta attrici, u
ntrabat li jhallas dan id-dejn bi hlasijiet ta’ mhux ingas
minn hames mija u erbghin lira (Lm540) kull xahar, bla
wagfien, u b’imghax ta’ tmienja fil-mija (8%) fis-sena a
scaletta. ll-partijiet kienu ftiehmu wkoll illi jekk il-konvenut
jaqa’ lura fzewq hlasijiet, u jibga’ ma jhallasx sa hmistax-il
jum wara I-jum li fih kellu jhallas, hu jitlef il-benefi¢c¢ju taz-
zmien u |-bilan¢ li jkun fadal ikollu jhallsu minnufih.

Billi I-ahhar hlas li ghamel il-konvenut kien fl-20 ta’ Lulju
2000, hu tilef il-benefic¢ju taz-zmien, u ghalhekk ghandu
minnufih ihallas tlittax-il elf, seba’ mija u tlieta u hamsin
lira u hamsa u disghin c¢entezmu (Lm13,753.95), i
minnhom hdax-il elf tliet mija u sbatax-il lira (Lm11,317)
huwa |-kapital u elfejn erba’ mija u sitta u tletin lira u
hamsa u disghin ¢entezmu (Lm2,436.95) huwa l-imghax
sas-17 ta’ Jannar 2001.

Barra minn din is-somma, il-konvenut ghandu jaghti wkoll
elfejn hames mija u sitta u disghin lira u sitta u hamsin
¢entezmu (Lm2,596.56), maqgsuma hekk:

. hames mija u hamsa u tletin lira u sebgha u disghin
¢centezmu (Lm535.97) premia ta’ assikurazzjoni fuq sahha
mhallsa mis-socjeta attrici ghall-konvenut;

o mija u sebgha u hamsin lira u wiehed u sebghin
¢entezmu (Lm157.71) kontijiet ta’ dawl u ilma ta’ |-
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operazzjoni tal-Pizza Point li kien ihaddem il-konvenut fil-
Fiera Internazzjonali fis-snin 1998, 1999 u 2000;

o elf seba’ mija u hamsa u ghoxrin lira (Lm1,725) kirja
ta’ Texas Diner Restaurant fil-fiera matul is-sena 2000; u

o mija u sebgha u sebghin lira u tmienja u tmenin
¢centezmu (Lm177.88), bilanc minn somma akbar,
kumpens  ghall-kon¢essjoni  tal-bar  matul il-fieri

specjalizzati ta’ [-2000.

Billi ghalxejn sejhet lill-konvenut biex ihallas, is-socjeta
attri¢i fethet din il-kawza u qgieghda titlob illi I-gorti, wara li
tghid illi I-konvenut tilef il-benefic¢ju taz-zmien u ghandu
jaghti sittax-il elf tliet mija u hamsin lira u wiehed u hamsin
¢centezmu (Lm16,350.51), tikkundannah ihallas dik is-
somma, flimkien ma’ l-ispejjez, fosthom dawk ta’ hames
ittri legali, u bl-imghax: mis-17 ta’ Jannar 2001 fuq hdax-il
elf tliet mija u sbatax-il lira (Lm11,317), u minn dakinhar
tal-prezentata tac-citazzjoni fuq il-bgija.

Is-socjeta attrici kienet talbet ukoll illi I-kawza tingata’ bid-
dispensa tas-smigh taht il-pro¢edura sommarja specjali,
izda |-gorti, b’dikriet ta’ I-14 ta’ Dicembru 2001 ordnat illi I-
kawza timxi bil-pro¢edura normali, u I-konvenut ressaq
dawn |-e¢¢ezzjonijiet:

1.  l-azzjoni hija intempestiva;
2. dak li gieghda titlob is-soc¢jeta attrici huwa wisq ghax
is-soCjeta attrici ghandha taghti lill-konvenut elfejn u

hames mitt lira (Lm2,500) ghall-prezz, disinn u tgeghid ta’
madum fil-fond li I-attri¢i kienet ikkonc¢edietlu, u ghandha
taghtih ukoll somma ohra (li I-konvenut b’rikonvenzjoni
gieghed jitlob il-likwidazzjoni taghha) ghal benefikati u
xoghlijiet li saru fl-istess fond; ghalhekk ghandha ssehn
tpacija;

3. is-socjeta attrici ghandha wkoll taghti lill-konvenut
somma ohra, li ghad trid tigi likwidata, bhala danni talli, bi
ksur tal-patt numru 6 tat-tender document 2/1996, is-
so¢jeta attrici ma zammitx lil ezibituri ohra fil-fieri
specjalizzati milli jipprovdu ikel u xorb ghall-pubbliku;
ghalhekk ukoll ghandha ssir tpacija;

4. dwar il-kontijiet ta’ dawl u ilma, u dwar il-bilan¢ minn
somma akbar, bhala kumpens ghall-konc¢essjoni tal-bar
matul il-fieri specjalizzati ta’ 1-2000, il-konvenut ghalxejn

! Foll. 20 et seq.
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kien talab lis-socjeta attrici taghtih il-kontijiet u d-
dokumenti relativi;

5. it-talba ghall-hlas ghall-kija ta’ Texas Diner
Restaurant hija milquta bit-tielet (3) e¢¢ezzjoni mressqga
fug; u

6. ghalhekk it-talbiet tas-socjeta attrici ghandhom jigu
michuda bl-ispejjez kontra taghha.

[I-konvenut ingeda bil-proc¢eduri mibdija mis-socjeta attrici
biex jaghmel rikonvenzjoni. Fisser illi fit-2 ta’ Frar 1996 is-
socjeta attrici kienet tatu koncessjoni, bil-pattijiet migjuba
fug tender document 2/1996, li jmexxi bar bejn is-snin
1996 u 2000 fil-fieri specjalizzati mtella’ mis-socjeta attrici
fit-Trade Fairs & Exhibitions Centre, in-Naxxar. Il-
konvenut kien mexxa I-bar skond il-ftehim.

Is-soc¢jeta attrici ghandha taghti lill-konvenut elfejn u
hames mitt lira (Lm2,500) ghall-prezz, disinn u tqeghid ta’
madum fil-fond li I-attri¢i kienet ikkoncedietlu, u ghandha
taghtin ukoll somma ohra ghal benefikati u xoghlijiet li
saru fl-istess fond. Barra minn hekk, ghandha wkoll
taghtih somma ohra bhala danni talli, bi ksur tal-patt
numru 6 tat-tender document 2/1996, is-socjeta attrici ma
zammitx lil ezibituri ohra fil-fieri specjalizzati milli jipprovdu
ikel u xorb ghall-pubbliku.

Billi ghalxejn sejjah lis-soc¢jeta attrici kemm biex ma
tkomplix bl-imgieba illegali taghha kif ukoll biex thallas il-
kumpens u d-danni kbar li garrab, il-konvenut
b’rikonvenzjoni gieghed jitlob illi I-gorti:

1. tghid illi s-soc¢jeta attrici ghandha taghtih elfejn u
hames mitt lira (Lm2,500) ghall-prezz, disinn u tgeghid ta’
madum fil-fond li I-attri¢i kienet ikkonc¢edietlu, u ghandha
taghtih ukoll somma ohra ghal benefikati u xoghlijiet li
saru fl-istess fond;

2. tghid illi ghandha twiegeb ghad-danni li garrab il-
konvenut minhabba fl-imgieba taghha kif imfisser fuq;

3. tillikwida d-danni u |-valur tax-xoghlijiet u benefikati;
u

4.  tikkundanna lis-soc¢jeta attrici thallas lill-konvenut
elfejn u hames mitt lira (Lm2,500) flimkien mas-somom
ohra likwidati skond it-talbiet ta’ qabel.

Qieghed jitlob ukoll I-imghaxijiet u l-ispejjez.
Ghall-kontro-talbiet, is-soc¢jeta attrici ressqet dawn |-
eccezzjonijiet:
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1. is-somma ta’ elfejn u hames mitt lira (Lm2,500)
mitluba mill-konvenut ma ghandhiex tithallas kollha ghax
il-partijiet kienu ftiehmu illi s-socjeta attrici thallas sa
hames liri u erbgha u hamsin ¢entezmu kull metru kwadru
(Lm5.54/m?), u l-konvenut ihallas il-bgija, minghajr jedd
ghal kumpens;

2. il-konvenut gatt ma ipproduca invoices u ricevuti u
kien ghalhekk illi gatt ma sar xi hlas mis-socjeta attrici
skond il-ftehim;

3. it-talba ghal hlas ghax-xoghol u I-benefikati ghandha
tigi michuda ghax skond il-ftehim ta’ bejn il-partijiet il-
konvenut ma kellux jinghata kumpens ghax-xoghol u
ghall-benefikati; u

4.  it-talba ghad-danni wkoll ghandha tigi michuda ghax
ma hux minnu illi s-soc¢jeta attrici naqgset milli thares |-
obbligazjonijiet taghha tant il-ftehim.

[I-fatti li wasslu ghal din il-kawza graw hekk:

Is-socjeta attrici, li torganizza kemm il-fiera internazzjonali
ta’ Malta kif ukoll fieri specjalizzati fit-trade fair grounds
tan-Naxxar, ghamlet sejha ghal offerti ghal min irid imexxi
bar ghal waqt il-fieri specjalizzati. Din is-sejha saret fl-
1996 u |-kondizzjonijiet kienu migjuba fdokument imsejjah
Tender n°® 02 1996°. Fost il-kondizzjonijiet li huma
relevanti ghall-ghanijiet tal-kawza tallum, hemm dawk bin-
numru 6, 8 u 10:

6. The organisers gis-socjeta attricih reserve the right
to grant permission to any stand exhibiting confectionery
and other food products to sell their exhibits provided that
the items offered for sale are in a packed form and are
conspicuously not for consumption in the premises.

8. The organisers may grant permission to fair
participants for the free distribution of samples of specific
exhibits of food for tasting. Samples may include food
prepared through the demonstration of appliances,
apparata, etc. on exhibition at their stand or site.

10. gTheh bar in plastered shell form including tiled
floor and serviced with water and electricity supply is
expected to be complete by 31 January 1996. ... ... ...
The successful tenderer shall indicate estimated bills of
quantities for proposed structural improvements including

2 Foll. 33 et seqq.
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soffit/ furbishments §sich. Eventually the successful
tenderer shall present actual bills of quantities and
invoices of works/furbishments proposed. In the event
that the concession grant is terminated by Fairs &
Exhibitions Ltd for any reason whatsoever and should
Fairs & Exhibitions Ltd accept or be legally liable to pay
compensation for such works or any part thereof this
compensation will be calculated solely on the basis of the
actual expenditure, as supported by invoices, incurred in
such works/ furbishments. The Company shall not be
responsible for any damages, of whatsoever kind, nor for
any resulting loss of earnings for whatsoever reason
which may be claimed by the successful tenderer.
ll-konvenut ghamel offerta, u l-offerta tieghu ntlagghet.
B’zjieda mal-kondizzjonijiet tas-sejha ghal offerti, il-partijiet
ftiehmu wkoll illi I-madum fil-bar jaghmlu I-konvenut flok is-
socjeta attrici, b’dan illi s-socjeta attri¢i thallas sa hames
lii u erbgha u hamsin ¢entezmu kull metru kwadru
(Lm5.54/m?), u I-konvenut ihallas il-bgija tan-nefqa ghall-
madum.

Barra mill-koncessjoni tal-bar matul il-fieri specjalizzati, il-
konvenut kellu wkoll koncessjoni li jmexxi wkoll il-bar,
restaurant u pizza point matul il-fiera internazzjonali ta’
Lulju.

Kien hemm ukoll ftehim illi I-konvenut jiehu sehem fi
skema ta’ assikurazzjoni fuq is-sahha li s-soc¢jeta attriCi
kienet stipulat ma’ assikuratur, u ta’ hekk il-konvenut kellu
jnallas sehemu mill-premia. Ghalkemm ma hallasx, il-
konvenut ma hux ged jikkontesta li ghandu jhallas dawn il-
premia. Ghandu jhallas ukoll ghad-dawl u I-ilma, kif
imfisser fi¢-Citazzjoni.

ll-konvenut izda qieghed ighid illi s-soc¢jeta attrici ma
harsitx il-patt illi ma thallix lil terzi persuni jbieghu prodotti
ta’ l-ikel waqt il-fieri. Minhabba fdan in-nugqas hu garrab
danni u ghalhekk ghandha ssir tpacija ma’ dak li ghandu
jaghti hu lis-socjeta attrici.

Mix-xhieda hareg illi tassew illi min-naha tas-socjeta attrici
ma tharisx il-patt illi ma jithallewx terzi jbieghu prodotti ta’
l-ikel waqt il-fieri. Dan hareg mix-xhieda ta’ John
Camilleri, dak iz-zmien segretarju onorarju tas-socjeta
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attrici®>, u ta’ Pierre Carabott, dak iz-zmien Finance
Manager®. Pierre Carabott xehed illi meta s-socjeta attrici
kienet issir taf li xi esibituri ohra kienu geghdin ibieghu ikel
biex jittiekel fuq il-post, I-impjegati taghha kienu
jwaqqgfuhom, izda ma kellhiex kontroll fug X’jigri minn wara
daharha, u lanqas setghet lil dawk I-esibituri li kienu
jingabdu jbieghu ikel taghalgilhom l-istand taghhom, ghax
dan ikun ta’ “detriment tal-fiera™.

Din, naturalment, ma hix skuza tajba, ghax is-socjeta
attrici ma kienx imissha ntrabtet b’patt li ma setghetx
twettqu. Langas ma hu sew illi ma taghmilx dak li hu
mehtieg biex jithares ftehim ghax biex taghmel hekk ikun
ta’ “detriment tal-fiera”, u thalli li I-hsara ssir lill-parti |-ohra.
Ladarba ntrabtet li ma thallix illi terzi jbieghu ikel li jittiekel
fuq il-post, izda effettivament gara li terzi kemme-il darba
bieghu ikel li ttiekel fuq il-post, mela s-socjeta attrici ma
harsitx il-ftehim u trid tbati I-konsegwenzi.

ll-konvenut b’nota® ipprezenta prospett tad-danni i
jippretendi talli s-socjeta attrici nagset milli thares il-ftehim.
Qieghed jippretendi li jiehu lura |-kera kollu li hallas mill-
1996 sal-2000, u Il-ispejez kollha li ghamel ghall-
benefikati.

ll-konvenut ghandu jedd ghad-danni li garrab talli s-
socjeta attrici ma harsitx il-ftehim; ma ghandux izda jedd
i jistaghna b’'mod li jigi f'pozizzjoni ahjar talli I-ftehim ma
tharisx milli kien ikun i kieku I-ftehim thares. Certament il-
konvenut ikun ged jistaghna bla misthoqq jekk jiehu lura I-
kera kollu li hallas izda jzomm il-gligh li ghamel.

Barra minn hekk, irridu ngisu wkoll illi fis-26 ta’ Frar 1999
sar bejn il-partijiet il-ftehim imsemmi fic-Citazzjoni fejn il-
partijiet gabru fsomma wahda dak kollu li I-konvenut kellu
jaghti sa dak in-nhar. Meta gharaf id-dejn tieghu sa dak
in-nhar, il-konvenut ma ghamel ebda riserva ghad-danni li
gieghed jippretendi; anzi ntrabat li jhallas dak li, sa
dakinhar, “ghal ragunijiet li jafhom hu ma hallasx’;

s Ara x-xhieda ta’ John Camilleri waqt is-seduta tas-16 ta’ Jannar 2003, foll. 123 et
seq.

Ara x-xhieda ta’ Pierre Carabott waqt is-seduta tas-16 ta’ Jannar 2003, foll. 142 et
seqq.

s Ibid. fol. 148.
6 Fol. 153 et seq.
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ghalhekk illum il-konvenut jista’ jippretendi biss id-danni li
garrab wara s-6 ta’ Frar 1999, i.e. fil-fieri ta’ 1-1999 u I-
2000.

Ma ngiebet ebda prova ta’ x’kien it-telf effettiv tal-konvenut
minhabba [-fatt li kien hemm persuni ohra jbieghu I-
prodotti li hu biss seta’ jbighhom, u ghalhekk il-qorti trid
taghmel likwidazzjoni arbitrio boni viri.

Wara li gieset illi kienet tinzamm aktar minn fiera wahda
spe¢jalizzata matul is-sena’, u gieset ukoll il-kera kull
sena biex minn hemm tifforma stima ta’ x'ikun it-turnover
u gligh kull sena, u gieset ukoll illi I-ksur tal-ftehim sehn
kemm-il darba, il-qorti tillikwida d-danni fis-somma ta’ tlitt
elef lira (Lm3,000).

Tifdal il-kwistjoni tal-benefikati.

Dwar il-madum ma hemmx kontestazzjoni illi s-soc¢jeta
attrici ghanhda thallas lill-konvenut sa hames liri u erbgha
u hamsin éentezmu kull metru kwadru (Lm5.54/m?) ta’ I-
arja tal-bar. Is-socjeta attrici ghandha thallas dan I-
ammont, b’dan illi ghandu jsir kejl ta’ I-arja u |-konvenut
ghandu jesebixxi ricevuti biex juri li nefaqg mill-ingas
hames liri u erbgha u hamsin ¢entezmu kull metru kwadru
(Lm5.54/m?) biex xtara u gieghed il-madum.

Dwar il-benefikati |-ohra, rajna illi I-ftehim kien illi “In the
event that the concession grant is terminated by Fairs &
Exhibitions Ltd for any reason whatsoever and should
Fairs & Exhibitions Ltd accept or be legally liable to pay
compensation for such works or any part thereof this
compensation will be calculated solely on the basis of the
actual expenditure, as supported by invoices, incurred in
such works/ furbishments”.

Tassew illi |-konc¢essjoni ma kinitx “terminated”
formalment mis-socjeta attri¢i, izda din bin-nuqqgas taghha
ma hallietx li I-ftehim jitwettaq ghal kollox. Ghalhekk,
ladarba I-konvenut ma thalliex jiehu benefi¢cju shih mill-
benefikati li ghamel hu stess skond il-ftehim, huwa xieraq
illi s-socjeta attrici thallas kumpens skond il-patt migjub fil-
paragrafu ta’ gabel dan.

[I-ftehim sehh ghal hames snin, u rajna illi I-konvenut jista’
jitlob kumpens dwar |-ahhar sentejn biss. Billi I-konvenut
ma kienx imc¢ahhad ghal kollox mill-benefi¢c¢ju tal-ftehim

! Ara x-xhieda ta’ Pierre Carabott waqt is-seduta tas-16 ta’ Jannar 2003, fol. 147.
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izda biss minn parti minnu, il-qorti hija tal-fehma illi
ghandu jiehu lura parti wahda minn ghaxra (‘/10) ta’ I-
ispejjez li ghamel ghall-benefikati.

[I-konvenut ma weriex ricevuti ta’ dawn l-ispejjez. ll-ftehim
izda kien illi kellu jaghmel benefikati ta’ mhux angas minn
disat elef lira (Lm9,000)® u ma hux kontestat illi dawk |-
ispejjez, ghallingas, ghamilhom.

[l-qorti ghalhekk tillikwida |-kumpens ghall-benefikati fis-
somma ta’ disa’ mitt lira (Lm900). B’kollox ghalhekk il-
konvenut ghandu jiehu tlitt elef u disa’ mitt lira (Lm3,900).
Dwar il-pretensjonijiet tas-soc¢jeta attrici ma hemmx
kontestazzjoni hlief illi I-konvenut gieghed ighid illi t-talba
ta’ mija u sebgha u hamsin lira u wiehed u sebghin
éentezmu (Lm157.71) ghad-dawl u l-ilma hija wisq’.
Tassew li ma ngibux provi ta’ dan il-kont, dagskemm ma
ngibux ricevuti tal-nlasijiet li |-konvenut ighid li ghamel
akkont. Fil-fehma tal-qorti, izda, meta tqis illi I-kont huwa
ta’ tliet snin, it-talba ma tidhirx irrazzjonali u ghalhekk tista’
togqghod fuq l-invoices'® mahruga mis-sodjeta attri¢i u fuq
il-gurament tar-rapprezentanti taghha bhala prova.
ll-konvenut ta wkoll eccezzjoni ta’ intempestivita tal-
kawza, ghax qal illi ma saritlux talba ghall-nlas gabel ma
nfethet il-kawza. Billi izda talba ghall-hlas ma hix
mehtiega qabel il-kawza, sakemm |-imharrek ma jkunx il-
Gvern ta’ Malta™, u, fkull kaz, kienet tkun saret ghal xejn
ghax il-konvenut xorta ma kienx sejjer ihallas, I-e¢cezzjoni
ta’ intempestivita hija michuda.

ll-konvenut ghalhekk ghandu jaghti dagskemm mitlub fi¢-
Citazzjoni, sittax-il elf tliet mija u hamsin lira u wiehed u
hamsin ¢entezmu (Lm16,350.51), izda ghandha ssir
tpacija ma’ tlitt elef u disa’ mitt lira (Lm3,900) li ghandu
jiehu. Lill-konvenut ghalhekk jifdallu jaghti tnax-il elf erba’
mija u hamsin lira u wiehed u hamsin c¢entezmu
(Lm12,450.51), izda ghandha tkompli ssir ukoll tpac¢ija ma’
somma ohra li tkun dags hames liri u erbgha u hamsin
éentezmu kull metru kwadru (Lm5.54/m?) ta’ l-arja tal-
madum tal-bar, b’dan illi ghandu jsir kejl ta’ I-arja u I-

8 Fol. 54.

o Ara x-xhieda tal-konvenut fis-seduta tas-16 ta’ Jannar 2003, fol. 98.

10 Foll. 12 et seqq.

I Art. 460, Kod. Org. u Pro". ~iv.
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konvenut ghandu jesebixxi ricevuti biex juri li nefaq mill-
ingas hames liri u erbgha u hamsin ¢entezmu kull metru
kwadru (Lm5.54/m?) biex xtara u gieghed il-madum fil-bar.
Ghal dawn ir-ragunijiet il-gorti tiddisponi kemm mit-talbiet
tas-socjeta attrici kif ukoll mill-kontro-talbiet tal-konvenut
billi tghid illi I-konvenut ghandu jaghti lis-socjeta attrici
tnax-il elf erba’ mija u hamsin lira u wiehed u hamsin
centezmu (Lm12,450.51), bi tnaqqis ta’ somma ohra li
tkun dags hames liri u erbgha u hamsin ¢entezmu kull
metru kwadru (Lm5.54/m?) ta’ l-arja tal-bar miksija bil-
madum, b’dan illi ghandu jsir kejl ta’ l-arja u |-konvenut
ghandu jesebixxi ricevuti biex juri li nefaqg mill-inqas
hames liri u erbgha u hamsin ¢entezmu kull metru kwadru
(Lm5.54/m?) biex xtara u gieghed il-madum fil-bar.
Ghalhekk tikkundanna lill-konvenut ihallas il-bilan¢ li jifdal,
b’dan illi, jekk ma jipprezentax ir-ricevuti sa zmien xahrejn
millum, ghandu jhallas is-somma ta’ tnax-il elf erba’ mija u
hamsin lira u wiehed u hamsin ¢entezmu (Lm12,450.51)
bla thaqqis. L-imghaxijiet fkull kaz ighaddu millum.
L-ispejjez tal-kawza ghandhom jinqasmu bin-nofs bejn il-
partijiet.

Giannino Caruana Demajo
Imhallef

Antonella Cassar
Dep. Reg.

< Sentenza Finali >
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