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Seduta ta' nhar il-Hamis 8 ta’ Jannar 2004

Numru 5

Citazzjoni 595/1997

Elmo Insurance Services Limited in rapprezentanza
tas-socjeta estera Sun Alliance & London Insurance
p.l.c. surrogata bil-polza u bil-ligi fid-drittijiet ta’ I-
assikurat taghha s-soc¢jeta Cementstone Co. Ltd; u I-
istess Cementstone Co. Ltd; u b’nota tat-8 ta’ Frar
2000 is-soc¢jeta EImo Insurance Agency Limited bhala
rapprezentanti tas-socjeta estera Royal and Sun
Alliance p.l.c. ¢essjonarja tad-drittijiet u I-obbligi tas-
socjeta estera Sun Alliance & London Insurance p.l.c.
surrogata fid-drittijiet ta’ I-assikurat taghha s-socjeta
Cementstone Co. Ltd assumiet |-atti tal-kawza minflok
Is-soc¢jeta EImo Insurance Services Limited
versus
Kalaxlokk Co. Ltd

Din is-sentenza hija dwar eccezzjoni illi s-socjeta
konvenuta ma hix kontradittur legittimu.

L-atturi geghdin ifittxu ghad-danni talli vettura tas-socjeta
attrici Cementstone Co. Ltd, li kienet assikurata mas-
soc¢jeta attri¢i |-ohra, saritiiha hsara ta’ elf seba’ mija u
sitta u ghoxrin lira u erbgha u erbghin ¢entezmu
(Lm1,726.44) meta waqghet f'gandott f'post li kien taht il-
kontroll u r-responsabbilta tas-socjeta konvenuta.
Is-socjeta konvenuta ressqget eccezzjoni |i ma hix
kontradittur legittimu, u ghalhekk ghandha tinheles mill-
harsien tal-gudizzju, ghax ma hux minnu li I-post fejn sehh
l-in¢ident kien taht il-kontroll u r-responsabbilta taghha.
Din is-sentenza tallum hija dwar din |-e¢¢ezzjoni.
L-in¢ident sehh fit-28 ta’ Novembru 1994; dakinhar stess
kien ukoll dahal fis-sehh ftehim bejn is-so¢jeta konvenuta
u s-socjetd N.O.V.L.T.A. Construction Co. Ltd (li ma hix
parti f'din il-kawza) li fil-parti relevanti tieghu jghid hekk:
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......... the Operator gN.O.V.I.T.A. Construction Co. Ltdh
binds itself to take over from Kalaxlokk gCo. Ltd — is-
socjeta konvenutah, which accepts to hand over to the
Operator the Management, Operations and Administration
of Kalaxlokk gCo. Ltdh ... ... ...

Is-soc¢jeta konvenuta gieghda tghid illi, ladarba I-ftehim
beda jsehh dakinhar, kull ma gara minn dakinhar 'il
quddiem twiegeb ghalih N.O.V.L.T.A. Construction Co.
Ltd, i hadet mhux biss it-tmexxija tas-socjeta konvenuta
izda wkoll ix-xoghlijiet taghha.

Meta sehh I-inCident kien il-jum tat-Tnejn. Mix-xhieda
hareg illi s-Sibt u I-Fadd ta’ qabel ma kienx sar xoghol*.
L-atturi geghdin ighidu, fl-ewwel premessa tac-cCitazzjoni,
illi I-gandott kien ghadu kif jinghata I-konkos u ma kienx
hemm sinjali li juru li ma tistax tghaddi minn fuqu sakemm
il-konkos jaghqad. Jekk il-konkos kien ghadu kif inghata,
bilfors inghata dakinhar ta’ I-in¢ident, ghax kieku nghata I-
Gimgha kien ikun lahaq ghagad. Mela kien fi zmien wara
li s-socjeta konvenuta ma kinitx ghadha responsabbli
ghal-lant tax-xoghol illi (a) tgieghed il-konkos u (b) il-
gandott baga’ minghajr sinjali li juru I-perikolu.

Fin-nota ta’ osservazzjonijiet taghhom I-atturi jghidu illi x-
xoghol li kien gieghed isir fejn sehh I-incident ma kienx
xoghol li haditu N.O.V.I.T.A. Construction Co. Ltd, ghax
dik is-soc¢jeta kienet hadet biss ix-xoghol tal-Freeport
Terminal 2; il-ftehim izda juri illi N.O.V.L.T.A. Construction
Co. Ltd hadet |-operations tas-socjeta konvenuta minghajr
distinzjoni.

Ghal dawn ir-ragunijiet |-eccezzjoni tas-socjeta konvenuta

ghandha tintlaga’.
L-atturi izda ghandhom radun ighidu fin-nota ta’
osservazzonijiet taghhom illi ladarba huma, qabel ma

fethu din il-kawza, kienu sejhu lis-socjeta konvenuta b’att
gudizzjarju biex taghmel tajjeb ghad-danni, kien obbligu
ta’ korrettezza u ta’ bona fides tas-socjeta konvenuta li
tgharraf lill-atturi  li  fil-fehma taghha kellha tkun
N.O.V.I.T.A. Construction Co. Ltd li twiegeb ghall-in¢ident.
Billi dan ma ghamlitux, huwa xieraq li l-ispejjez tal-kawza
thallashom hi.

! Ara x-xhieda ta’ Edwin Mamo fis-seduta tas-7 t’ April 2000, foll. 125 et seqq.
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Ghal dawn ir-ragunijiet il-qorti tilga’ I-e¢¢ezzjoni tas-
socjeta konvenuta u tehlisha mill-harsien tal-gudizzju
relativament ghall-ewwel tliet talbiet maghmula fi¢-
Citazzjoni, izda tikkundannaha thallas I-ispejjez udizzjariji
kollha.

Giannino Caruana Demajo
Imhallef

Dep. Reg.

< Sentenza Finali >
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