QORTI TAL-APPELL

IMHALLFIN

S.T.O. PRIM IMHALLEF MARK CHETCUT!I
ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar |-Erbgha, 12 ta’ Lulju, 2023.

Numru 12

Rikors numru 5/2018/1 JZM

Miclis Company Limited (C 40575)
V.

Kevin Fitzpatrick bhala direttur ta’ FM Environ-
mental (Malta) Ltd; Edmond John Fitzpatrick
bhala direttur ta’ FM Environmental (Malta) Ltd;
u FM Environmental (Malta) Ltd (C 22822)

1. Dan huwa appell tal-konvenuti minn provvediment moghti mill-Qorti Civili
(Sezzjoni tal-Kummer¢) fit-18 ta’ Marzu 2021 li bih il-qorti sabet illi s-
socjeta attrici bhala azzjonista minoritarja fis-socjeta konvenuta garrbet
pregudizzju mhux gust bhala rizultat tal-mod kif tmexxiet is-socjeta kon-
venuta u ghaldagstant, bhala rimedju, ordnat li jerga’ jinhatar wiehed mid-
diretturi tal-attri¢i bhala direttur ukoll tas-soc¢jeta konvenuta u wkoll ikkun-

dannat lis-socjeta konvenuta sabiex thallas lill-attric¢i sitt mija u elfejn ewro
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(€602,000) bhala kumpens ghall-pregudizzju finanzjarju li din garrbet bi

htija tal-konvenuta. Il-fatti relevanti huma dawn:

2. Is-socjeta attrici ghandha ghoxrin fil-mija (20%) tal-ishma fis-soc¢jeta kon-

venuta. L-attrici tghid illi bhala azzjonista minoritarja hija garrbet pre-

gudizzju ingust bhala rizultat tal-mod kif kienet gieghda titmexxa s-socjeta

konvenuta. Ghalhekk talbet illi I-gorti:

»(a)

»(b)

()

»(d)

tirregola t-tmexxija tal-affarijiet tas-socjeta FM Environmental
(Malta) Ltd fil-futur, billi taghti dawk il-provvedimenti li I-qorti
jidhrulha xierga u opportuni sabiex l-interessi tas-socjeta rikor-
renti jigu ssalvagwardjati;

ghal-futur tirrestringi jew tipprojbixxi I-ispustjar ingust ta’ profitt
mis-soc¢jeta Maltija FM Environmental (Malta) Ltd lejn is-socjeta
Irlandiza FM Environmental Ltd permezz ta’ management
charges; u

ghal-futur tordna li I-margini fuq bejgh ta’ prodotti mis-socjeta
Maltija FM Environmental (Malta) Ltd lejn is-so¢jeta Irlandiza FM
Environmental Ltd terga’ titla’” minn hmistax fil-mija (15%) ghal
hamsa u ghoxrin fil-mija (25%); u

issib lid-diretturi Edmond John Fitzpatrick u Kevin Fitzpatrick
hatja ta’ ksur tal-obbligi taghhom u tipprovdi ghall-hlas ta’ danni li
soffrew ir-rikorrenti konsegwenza tan-nuqqasijiet taghhom, wara
li l-istess qorti tillikwida I-pregudizzju finanzjarju li sofriet is-
socjeta rikorrenti bhala risultat tal-agir tal-istess diretturi intimati.«

3. ll-konvenuti wiegbu hekk:

»2.

»3.

»4,

»5.

It-talbiet tas-socjeta rikorrenti huma infondati fil-fatt u fid-dritt kif
ser jigi ppruvat waqt it-trattazzjoni tal-kawza, u ghandhom jigu
mic¢huda bl-ispejjez.

L-intimati Kevin Fitzpatrick u Edmond John Fitzpatrick dejjem

imxew fl-ahjar interess tal-kumpannija FM Environmental (Malta)
Limited.

FM Environmental (Malta) Limited hija parti min grupp ta’ kum-
panniji fejn il-familja Fitzpatrick huma azzjonisti ta’ maggoranza.

Is-so¢jeta FM Environmental (Malta) Limited kienet imwaqqgfa
f'Malta mis-socjeta Irlandiza FM Environmental Limited sabiex jigi
manifatturat fMalta il-prodott maghruf bhala “Grease Guardian”,
bl-iskop li tali prodott jinbigh eskluzivament lill-istess FM Envir-
onmental Limited.
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»6. Wahda mir-ragunijiet specifi¢i ghaliex tintghazel Malta ghal din it-
tip ta’ struttura hija illi Malta ma timponix limiti fug transfer pricing
u ghalhekk il-prezz ta’ prodotti mibjughin bejn is-socjeta lokali
tista’ tigi ddeterminata fl-interessi tal-grupp.

»7. Tali prezz jigi ddeterminat ukoll skond ragunijiet fiskali.

»8. L-intimati mhux talli ma hadmux kontra I-interessi ta’ Mario
Farrugia! imma bil-kuntrarju dejjem fdawh u apprezzaw il-kontri-
but tieghu tant illi offrewlu I-kariga ta’ direttur fuq is-socjeta Irland-
iza FM Environmental Limited, liema kariga huwa accetta, kif
ukoll offrewlu azzjonijiet fl-istess socjeta Irlandiza.

»9. Kull decizjoni dwar prezz dejjem ittiehdet fl-ahjar interessi tal-
grupp u ta’ kull so¢jeta fil-grupp, u dan kif ser jigi spjegat waqt it-
trattament tal-kawza.

»10. Inkwantu I-ewwel pregudizzju? allegat fir-rikors promotur, li minnu
huma naxxenti l-allegati pregudizzji I-ohra, wiehed irid jifthem illi
it-tnaqqis fil-margini tal-bejgh tas-socjeta Maltija gie rifless minn
tnaqqgis fil-margini tal-bejgh tas-socjeta Irlandiza b’decizjoni
mehudha fl-interess tal-grupp u |-kompetittivita tieghu, u li kienet
imposta mis-suq li fih jopera I-grupp, kif ser jigi spjegat waqt it-
trattament tal-kawza.

»11. Kien |-istess Mario Farrugia illi mexa kontra I-interessi tal-
kumpannija FM Environmental (Malta) Limited bl-agir tieghu ...

L-ewwel qorti iddecidiet hekk:

»Tichad |-e¢cezzjonijiet kollha tal-intimati.

»Tiddikjara li I-ilmenti li ressqet ir-rikorrenti skont |-art. 402(1) tal-Kap.
386 tal-Ligijiet ta’ Malta huma kollha bbazati sewwa.

»Tiddikjara li jkun gust u ekwu li taghti ordnijiet skont I-art. 402(3) tal-
Kap. 386 tal-Ligijiet ta’ Malta.

»Riferibbilment ghat-talba tar-rikorrenti markata (a) tipprovdi billi tir-
regola t-tmexxija tal-affarijiet tal-kumpannija FM Environmental (Malta)
Ltd (C 22822) fis-sens illi b’effett minn xahar mil-lum Mario Farrugia
ghandu jerga’ jkun direttur tal-kumpannija FM Environmental (Malta)
Ltd (C 22822). Jekk jghaddi x-xahar mil-lum, u Mario Farrugia ma
jkunx imnizzel fost id-diretturi tal-kumpannija FM Environmental
(Malta) Ltd (C 22822) fir-Registru tal-Kumpanniji, allura kull persuna li
tkun responsabbli ghal dak in-nuggas tkun passibbli ta’ procediment
ghad-disprezz tal-qorti.

»Tilga’ t-talbiet tar-rikorrenti markata (b) u (¢).

»Tipprovdi dwar it-talba tar-rikorrenti markata (d), billi tordna lill-
kumpannija FM Environmental (Malta) Ltd (C 22822) sabiex thallas lir-

1

Mario Farrugia huwa direttur u azzjonist tas-socjeta attrici.

“L-ispustjar ta’ profitti mis-socjeta Maltija FM Environmental (Malta) Ltd lis-socjeta
Irlandiza FM Environmental Ltd ”
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rikorrenti s-somma ta’ sitt mija u elfejn euro (€602,000) bl-imghax
legali b’effett mil-lum.

»Tordna li l-ispejjez kollha ta’ din il-kawza ghandhom jithallsu mill-
intimati in solidum bejniethom.«

5. Ir-ragunijiet li wasslu lill-ewwel qorti ghal din id-decizjoni, safejn huma
relevanti ghall-appell, gew imfissra hekk:

»Ill. L-art. 402 tal-Kap. 386

»Ir-rikorrenti intavolat |-azzjoni odjerna abbazi tal-art. 402 tal-Kap. 386.

»ll-qorti sejra taghmel riferenza ghal dawk mis-subartikoli tal-art. 402 li
tgis rilevanti ghall-istanza tal-lum :—

»“(1) Kull membru ta’ kumpannija li jilmenta li |-affarijiet tal-kum-
pannija jkunu tmexxew jew ged jitmexxew jew aktarx jitmexxew
b’'mod li, jew li xi att jew ommissjoni tal-kumpannija kienu jew
huma jew x’aktarx se jkunu, oppressivi b’mod mhux [ust diskrimi-
natorji kontra, jew b’mod mhux gust ta’ pregudizzju, ghal membru
jew membri jew b’'mod li jkunu kontra l-interessi tal-membri in
generali, jista’ jaghmel rikors lill-qorti ghal ordni taht dan I-artikolu.

»“(3) Jekk dwar rikors maghmul skond is-subartikolu (1) ... il-gorti
tkun tal-fehma li I-ilment ikun bazat sewwa u li jkun gust u ekwu li
hekk taghmel, il-qorti tista’ taghmel ordni taht dawk il-
kondizzjonijiet li jidhrilha xierqa —

»“(@) i jirregola t-tmexxija tal-affarijiet tal-kumpannija fil-
futur; jew

»“(b) jirrestringi jew jipprojbixxi I-ghemil ta’ xi att propost;
jew

»“(¢) jentieg lill-kumpannija li taghmel xi att li r-rikorrent
ikun ilmenta li kienet nagset li taghmel; jew

»“(d) jipprovdi ghax-xiri tal-azzjonijiet ta’ xi membri tal-
kumpannija minn membri ohra tal-kumpannija jew
mill-kumpannija nnifisha u, fkaz ta’ xiri mill-kum-
pannija, ghat-thnaqqgis li jkun mehtieg fil-kapital azz-
jonarju mahrug tal-kumpannija; jew

»“(e) jordna lill-kumpannija li tibda, tiddefendi, tkompli jew
ma tkomplix pro¢edimenti tal-qorti, jew jawtorizza lil
membru jew membri tal-kumpannija li jibdew, jid-
defendu, ikomplu jew ma jkomplux proc¢edimenti tal-
gorti fisem u ghan-nom tal-kumpannija; jew

»“(f) jipprovdi ghall-hlas ta’ kumpens minn dik il-persuna
li tista’ tkun instabet responsabbli mill-qorti ghal telf
jew danni li jkunu ggarrbu minhabba att jew nuggas
li dwaru jkun sar ilment lill-persuna li tkun garrbet
dak it-telf jew danni; jew

»”(g) ixolji I-kumpannija u jipprovdi ghall-istral¢ konseg-
wenzjali taghha.
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»“(4) Meta jsir ordni ghax-xoljiment ta’ kumpannija skond is-
subartikolu (3)(g), il-kumpannija ghandha titgies li tkun xoljiet fid-
data meta jkun sar I-ordni u d-disposizzjonijiet tas-SubTitoli | u 1ll
tat-Titolu 1l tat-Tagsima V ta’ dan I-Att li jirregolaw l-istral¢ ta’
kumpanniji ghandhom japplikaw.

»“(5) Ordni maghmul taht dan l-artikolu jista’ jehtieg lil kumpannija
biex ma taghmilx xi emenda, jew li taghmel emenda mehtiega, fil-
memorandum jew fl-istatut taghha.

»Sabiex tinghata ordni skont kif previst fis-subartikoli (3), (4) u (5) tal-
art. 402, hija tassattiva I-prova tal-att li minnu jkun ged jilmenta r-
rikorrent. Dan ifisser illi jekk, abbazi tal-provi, il-qorti tkun tal-fehma li |-
ilment tar-rikorrent skont dak previst fis-subartikolu (1) ikun bazat
sewwa, allura tghaddi mbaghad biex taghti I-ordni li jkun gust u ekwu
skont is-subartikoli I-ohra. Jekk il-prova tkun insodisfa¢jenti ghaliex ma
jkunx irrizulta li jkun bazat sewwa dak previst mis-subartikolu (1),
allura I-qorti ghandha tiegaf hemm, u m’ghandhiex tapplika s-sub-
artikoli I-ohra. Ghalhekk il-prova tas-sussistenza legali u fattwali ta’
dak li jipprovdi s-subartikolu (1) huwa predudizzjali ghall-prosegwi-
ment tal-azzjoni.

»|V. ll-prova

DO

»V. Leqittimu Kontradittur

N e e
»3. Rizultanzi

»ll-gorti sejra tqis jekk I-ilmenti tar-rikorrenti jissodisfawx il-vot rikjest fl-
art. 402(1). Tajjeb li jkun ribadit illi sabiex ikun sodisfatt il-vot tal-ligi
huwa bizzejjed jekk tirrizulta mgar wahda mic-¢irkostanzi indikati fid-
disposizzjoni. Tant hu hekk illi I-legislatur ghazel il-konguntiv jew mhux
I-konguntiv u fid-disposizzjoni. Ghalhekk ir-rekwiziti huma alternattivi
mhux kumulattivi.

»a) Fatti

»Ghalkemm il-familja Fitzpatrick kienet azzjonista ta’ maggoranza
kemm ta’ FM lIreland kif ukoll ta’ FM Malta, u ghalkemm il-familja
Fitzpatrick kienet tgis lii FM Malta bhala wahda minn grupp ta’
kumpanniji kontrollati minnhom, irrizulta mhux biss illi Miclis kienet
azzjonista ta’ minoranza ta’ FM Malta (mhux ta’ FM Ireland) izda kull
kumpannija ghax distinta mill-ohra kellha s-swieq taghha. Infatti
ghalkemm FM Malta kienet tbigh prodott taghha lil FM Ireland, kellha
swieq partikolari taghha fil-Mediterran u fl-Afrika. FM Ireland kellha
swieq ohra li kienet tiggestihom hi minghajr I-intervent ta’ FM Malta.
Fejn FM Malta esportat lil swieq li ma kinux partikolari taghha, kienet
tbigh lil FM Ireland imbaghad din tiehu hsieb i |-prodott Malti jmur
kemm fis-swieq taghha kif ukoll swieq ohra li kienet gieghda
tipprospetta li tidhol fihom bhal ma kien is-sug Amerikan.

»Irrizulta li FM Malta ma kellhiex telf langas fil-krizi finanzjarja dinjija ta’
xi snin ilu. Dejjem iggenerat profit li fil-bic¢a I-kbira tal-kaz kien jigi
tradott f’dividends ghall-benefi¢c¢ju tal-azzjonisti. Tajjeb jinghad illi bejn
60% sa 70% tal-produzzjoni ta’ FM Malta kienet destinata ghal FM
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Ireland. Ghall-prodott li kienet timmanifattura u tbigh lil FM Ireland
kienet tithallas skont profit margin miftiehem bejn iz-zewgd kumpanniji li
kien ta’ 30%.

»Jidher illi fl-2010 FM Ireland bdiet ghaddejja minn inkwiet finanzjarju
serju li kien jehtieg azzjoni tempestiva sabiex jigi skansat stat ta’
falliment. L-awdituri u l-azzjonisti ta’ FM Ireland (li r-rikorrenti ma kenitx
fosthom) hasbu sabiex parti mill-profitti li kellha FM Malta jduru lejn FM
Ireland sabiex jilga’ ghal pressjoni mill-banek fl-Irlanda billi jkun assi-
kurat cash flow adegwat. Inoltre FM Ireland ipproponiet tnaqqis fil-
profit margin li kellha FM Malta maghha.

»Jirrizulta li r-rikorrenti bhala azzjonista minoritarja ta’ FM Malta kienet
kontra dak li kien ged jigi propost. U Mario Farrugia li sa Jannar 2020
kien direttur ta’ FM Malta rregistra |-opposizzjoni tieghu. Nuggas fil-
profitti ta” FM Malta kien ifisser angas investiment fil-kumpannija u
ingas dividends specjalment mar-rikorrenti. Minkejja I-opposizzjoni, il-
familja Fitzpatrick bhala l-azzjonista maggoritarja baqghet ghaddejja
bil-pjan taghha u imponiet transfer pricing policy.

»Rinfa¢¢jata b’decizjoni ta’ dik ix-xorta, ir-rikorrenti accettat bil-kon-
dizzjoni li tkun ikkompensata ghat-telf ta’ dividends skont |-ghadd ta’
ishma li ghandha fFM Malta.

»Kevin Fitzpatrick accetta li d-decizjoni li kienet tavvorixxi lii FM
Ireland kien tmur kontra d-drittijiet ta’ r-rikorrenti bhala azzjonista ta’
minoranza fFM Malta u ghalhekk ippropona ftehim. Id-diskussjonijiet
damu ghaddejjin izda ghalkemm ftehim kien abbozzat baga’ ma kienx
finalizzaat u ffirmat. Ghalhekk kumpens ghar-rikorrenti baga’ regolat
b’gentlemen’s agreement. L-azzjonisti ta’ FM Ireland dehrilhom illi |-
ammont dovut lir-rikorrenti kellu jkun ta’ 20% tal-profitti li kienu
trasferiti lil FM Ireland mentri r-rikorrenti insistiet li kellha tkun
ikkompensata b’20% tal-profitti li ghamlet.

»Mhux kontestat li r-rikorrenti ghamlet snin shah ma tithallasx dividend
wara li kien deciz li mill-introjtu ta’ FM Malta din prattikament tkun il-
forc¢ina sabiex FM Ireland terga’ tigi fuq saqajha.

»B’effett mill-2015 il-qaghda finanzjarja ta’ FM Ireland jidher illi bdiet
titjieb. Fl-istess zmien FM Ireland bdiet tesporta |-prodott taghha lejn I-
Amerika u I-bejgh kien success. Cio nonostante FM Ireland xorta
baqghet tinsisti fuq tnaqqis fil-profit margin ta’ FM Malta. Dan apparti i
[-azzjonisti maggoritarji ta’ FM Malta u FM Ireland dehrilhom li ma
kienx ghad hemm lok ghal kumpens favur ir-rikorrenti.

»Wara li Mario Farrugia rrizenja minn direttur ta’ FM Ireland imbaghad
fJannar 2020 tnehha minn direttur u company secretary ta’ FM Malta.

»b) L-obbligi tad-diretturi:

»L-iprem obbligu generali ta’ direttur ta’ kumpannija jilhaq il-milja
tieghu fl-art. 136A(1) tal-Kap. 386 li jghid illi kull direttur ghandu I-
obbligu “li jagixxi b'onestd u bona fede fl-ahjar interessi tal-
kumpannija”.

»F’Howard v. Herrigel [1991(2) SA 660(A)] inghad illi :

»“At common law, once a person accepts appointment as a
director, he becomes a fiduciary in relation to the company and is
obliged to display the utmost good faith towards the company and
in his dealings on its behalf. That is the general rule and its
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application to any particular incumbent of the office of director
must necessarily depend on the facts and circumstances of each.”

»L-art. 136A(2) jistipola illi d-diretturi ghandhom :

»“‘jippromwovu il-benessere tal-kumpannija u jkunu responsabbli
ghal: (a) it-tmexxija generali tal-kumpannija u l-amministrazzjoni u
[-immaniggjar taghha; u (b) s-sorveljanza generali tal-affarijiet
taghha.”

»Fil-Pag 594 tat-Tieni Volum ta’ Principles of Maltese Company Law
Andrew Muscat ighid :-

»“... even if the directors act honestly for what they believe to be
in the best interest of the company, they may still be liable for
breach of duty if they exercise their powers for a purpose different
from that for which the powers would have been conferred upon
them.”

»lssir ukoll referenza ghall-kaz Treasure Trove Diamonds Ltd v
Hyman (1928 AD 464 at 479) fejn inghad:

»“... and the directors as occupying a fiduciary position towards
the company must exercise those powers bona fide in the best
interest of the company as a whole, and not for an ulterior motive

»Fuq l-istess linja kien il-pronunzjament Re Smith and Fawcett Ltd
[1942] Ch 304, [1942] 1 All ER 542 fejn Lord Greene qal:-

»“The principles to be applied in cases where the articles of a
company confer a discretion on directors ... are, for present
purposes, free from doubt. They must exercise their discretion
bona fide in what they consider — not what a court may consider —
is in the interests of the company, and not for any collateral
purpose.”

»C) L-ilmenti tar-rikorrenti

»ll-pregudizzju lamentat mir-rikorrenti huwa delineat fir-rikors pro-
motur:-

»e |-ispostament ta’ profitti minn FM Malta lil FM Ireland bit-tnaqgis
effettiv fil-margine tal-bejgh ta’ prodotti minn FM Malta lil FM
Ireland;

»e |-ispostament ta’ profitti minn FM Malta lil FM Ireland permezz ta’
management charge li kienet imposta fug FM Malta minn FM
Ireland;

»e |-approvazzjoni tal-kontijiet ta’ FM Malta kien skorrett u mhux
regolari;

»e il-ksur tal-obbligi fiducjarji, dawk statutorji kif ukoll in-nuggas ta’
governanza tajba mid-diretturi Edmond John Fitzpatrick u Kevin
Fitzpatrick li kien jirrapprezentaw |-azzjonisti ta’ maggoranza f'FM
Malta.

»Fin-nota ta’ osservazzjonijiet taghha r-rikorrenti fissret aktar u ahjar I-
ilmenti taghha abbazi tal-provi li tressqu :-

»+ management charge;

»e transfer pricing;
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»e dividends;

»e  pregudizzju minhabba rifjut li jsir share swap;
»e operat ristrett ta’ FM Malta;

»e tibdil fl-operat ta’ FM Malta;

»e  kunflitt ta’ interess.

»Fin-nota ta’ sottomissjonijiet taghhom Il-intimati fissru illi I-mizuri
introdotti kienu mehtiega ghas-sopravivenza tal-grupp. Il-mizuri kienu
temporanji u bl-ebda mod ma kkagunaw pregudizzju lir-rikorrenti.
Inoltre I-intimati jaghmlu I-argument li r-relazzjoni ta’ bejn il-kumpanniji
kienet wahda ta’ parent-subsidiary u ghalhekk |-azzjonista maggor-
itarja kellha kull jedd illi tiehu dawk id-decizjonijiet li kienu fl-interess
tal-grupp, anke jekk dawk id-decizjonijiet ikunu kontra I-interess ta’ FM
Malta.

»i) “Management Charge” u “Transfer Pricing”

»|l-management charge u t-transfer pricing kienu mposti fuq FM Malta
sabiex isostnu lil FM Ireland minhabba I-gaghda finanzjarja negattiva li
kienet ghaddejja minnha. Jidher li, minghajr il-flus zejda li gew
minghand FM Malta, FM Ireland kienet tispicca tfalli. 1l-mizuri kienu
proposti mill-awdituri ta’” FM Ireland u kienu diskussi waqgt laggha
informali li ghaliha kien prezenti Mario Farrugia. Kemm wagqt il-laggha
informali kif ukoll waqt il-laggha formali tal-bord tad-diretturi ta’ FM
Malta, Mario Farrugia (azzjonista u beneficial owner tar-rikorrenti)
wera |-opposizzjoni tieghu kemm ghall-introduzzjoni ta’ management
fee kif ukoll ghat-transfer pricing ghaliex finalment il-mizuri kienu sejrin
inagqru mill-ammonti spettanti lir-rikorrenti bhala azzjonista b’20% tal-
ishma ta’ FM Malta.

»Tajjeb jinghad illi femail tat-30 ta’ Lulju 2010 li baghat lil Mario
Farrugia, Kevin Fitzpatrick irrikonoxxa illi l-impozizzjoni tal-manage-
ment fee “... was handled without sensitivity towards the minority
shareholder and even unfairly”. lkompli jghid illi hu kien esprima “my
concerns at its handling” u li kien pprova jfiehem lil missieru Edmond
John Fitzpatrick illi “Newry® simply can't strip whatever profits it wants
from Malta without due consideration to you, as 20% belongs to you”.

»Tosserva li fl-abbozz tax-shareholders terms of reference li kien

anness mal-email fuq riferita ta’ Kevin Fitzpatrick lil Mario Farrugia,

jinghad illi :-
»“In the last two years with its majority ownership of FMM (and its
unguestionable support from Mario Farrugia) FMN* has perhaps
treated FMM as a wholly-owned subsidiary of Newry, rather than
as an 80% owner. This “100% ownership” mindset has, | believe,
led to a situation where the company has largely ignored the
rights of a minority shareholder and even resented that share-
holder’s entitlements.”

»Fix-xiehda tieghu Kevin Fitzpatrick stqarr illi :-

»“Over the period of from there it was 2010 maybe 2009 and
2010 through 2015, FM Environmental and Newry had taken a

8 Newry huwa |-post fejn ghandha I-uffic¢ju registrat il-kumpannija Irlandiza

4 ll-kumpannija Irlandiza
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management charge across from Malta into Newry. We had taken
a management charge to show revenue in the company in Newry
because that is where we’re headquartered in Newry and we had
gone through a recession at that time so we needed to show them
profits in Newry, for the sake of the 41 bank stakeholders, so we
took that across. Mario at the time, it was not through Miclis, it
was Mario Farrugia, was against us doing that for obvious
reasons. We would take a profit out of the company in Malta
where he has 20% shareholder, but we were doing it for the
greater good. At the time we believed so anyway.”

»lkompli jiddeponi hekk :-

»“If you look at all the correspondence round that time between
myself and Mario, you'll clearly see that | was 100% supportive of
him. | believed that as a minority shareholder he was entitled, to
that point | believe, entitled for compensation for taking that
money across and | fought for him with my fellow board members
including my father to ensure that if we were going to do this, then
we had to compensate Mario for that, hence the loan agreement
started at this time.”

»ll-gorti tirrimarka li fl-2010 Kevin Fitzpatrick hejja dokument intitolat
FM Environmental (Malta) Ltd agreeing shareholder terms of refer-
ence fejn it-transfer pricing kellu jinzel minn 30% ghal 25% u li kellha
tigi introdotta management fee ta’ €20,000 fis-sena. Inghad ukoll illi
Mario Farrugia ma kellux jizbanka d-dividend ghar-rikorrenti sabiex
ighin fil-cashflow. Fid-dokument kien affermat illi sehem ir-rikorrenti ta’
20% Kkellu jitwarrab ghalih sabiex ir-rikorrenti bhala azzjonista minor-
itarja ma ggarrabx predgudizzju. Dan id-dokument twettaq ghal numru
ta’ snin. Ghal kull darba Ii thallset management charge twarrab
minnha |-20% tar-rikorrenti.

»Fir-rigward tat-transfer pricing Mario Farrugia ftiehem ma’ Kevin
Fitzpatrick li, talli kien se jkun hemm riduzzjoni tal-profit margin ta’ FM
Malta minn 25% ghal 15%, ir-rikorrenti kellha tohrog fattura bhala
management charge kontra FM lIreland. ll-pagamenti dwar dan damu
ghaddejin 12-il xahar. Kevin Fitzpatrick xehed illi l-arrangament
twaqqaf arbitrjarjament minn FM Newry waqt laggha tal-bord taghha
ghaliex irrizulta skont hu I-ftehim ma kienx “feasible”.

»ll-qorti tosserva li waqt li Kevin Fitzpatrcik u missieru Edmond John
Fitzpatrick jinsistu li t-tnaqgis fil-profit margin kien mehtieg sabiex jghin
lil FM Newry tirkupra finanzjarjament, fix-xiehda tieghu Darragh Cotter
jghid illi t-tnaqqis tal-profit margin minn 25% ghal 15% sar sabiex ikun
assigurat prezz kompetittiv ghall-prodott li kien se jidhol fis-suq
Amerikan. Ghal darb’ohra il-piz tal-mizura ggarrab minn FM Malta li
bieghet il-prodott b’'inqas profitt ghaliha kif ukoll ghad-detriment u bi
pregudizzju ingust u diskiminatorju tar-rikorrenti bhala azzjonista
minoritarja li kellha tissokkombi.

»Huwa bil-wisq ironiku u sinjifkanti ghall-prova tal-fatti ta’ dan il-kaz illi
wara li ghaddiet il-burraxka minn fugha (anke bl-input finanzjarju ta’
FM Malta) il-profitti li bdiet taghmel FM Ireland spec¢jalment wara li
rnexxielha tidhol fis-sug Amerikan baqghu ghandha u ma jirrizultax Ii
kien ristabbilit bilan¢ ma’ FM Malta fis-sens illi FM Malta ma hadet xejn
lura minn dak il-profitt. Il-qorti tqgis illi t-tnaqqis fil-profit margin ta’ FM
Malta ma kienx applikat biss fir-rigward tal-bejgh tal-prodott taghha
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lejn I-Amerika (tramite FM lIreland) izda fuq il-bejgh kollu li FM Malta
kienet taghmel lil FM Ireland.

»ll-gorti tkompli tosserva li fl-2015 kien propost illi jsir loan agreement
favur ir-rikorrenti li permezz tieghu kellhom jigu sodisfatti I-pretens-
jonijiet taghha. Dak iz-zmien kienet indikata I-figura ta’ €203,352 bhala
¢ertament dovuta u li kellha tithallas bhala dividend entitlement fuq
medda ta’ 60 xahar. Fix-xiehda tieghu Kevin Fitzpatrick stgarr li dak I-
ammont baga’ ma thallasx. Intuzat il-frazi “certament” ghaliex dwar I-
ammont komplessiv li kien dovut baga’ ma kienx intlahaq gbil. Eppure
langas l-ammont mhux ikkontestat baga’ ma thallas.

»Dan in-nuqqas ta’ gbil kompla xellef ir-relazzjoni bejn I-azzjonisti. Mill-
korrispondenza skambjata jidher evidenti li l-azzjonisti maggoritarji
irritaljaw ghat-talbiet ta’ Mario Farrugia u ma baqghux aktar disposti li
jilhqu ftehim dwar l-ammonti dovuti lilu. L-email tal-11 t Awwissu 2016
li baghat Kevin Fitzpatrick lil Mario Farrugia hija inekwivoka u tir-
rispekkja I-pozizzjoni li hadu l-azzjonisti maggoritarji. Kevin Fitzpatrick
kiteb hekk:

»“... As owners and majority shareholders of all group companies
the onus and responsibility is on us to optimise the interests of the
majority shareholders ...

»“... none of us have confidence in your ability to see the bigger
picture for FM Environmental, particularly given your vested
interest in FM Malta. This is further evident in your email and the
amendments to the loan agreement where you expect compens-
ation for the change in transfer pricing and any future manage-
ment charge, apparently for ever and a day. This is totally un-
acceptable.

»“You have been aware of our push to improve pricing —
particularly recently for the US market — yet any suggestion of
reducing the transfer price was met with resistance over the
years.”

»Fl-istess email Kevin Fitzpatrick gal illi kien sejrin jitwettqu bidliet
important fit-tmexxija tal-affarijiet tal-kumpannija. Fosthom :

»“1. The current transfer price margin of 15% will remain in place.
However, from April 2016 FM Environmental will not accept any
fictitious invoices from you or Miclis as perceived compensation
for this margin change. FM Newry will retain the right as majority
shareholder to review the transfer pricing and management
charges (either up or down) annually.

»“2. A new monthly management charge will be booked from
Newry to Malta ... FM will not be paying monies to you or Miclis
as perceived compensation for this charge.

N

»“4. The monies due to you will be paid in full subject to mutual
agreement. You never before disputed the amount owed. | am
stunned that you now believe the monies due — agreed in good
faith by me often against the wishes of others — should be treated
as a dividend entittement. They were not. You have known full
well, and accepted the mechanism that has been in place. | will
not be signing that amended loan agreement.”

»Temm l-email billi gal:-
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»“it is our intention to ensure that Environmental Newry is in
control of its own destiny rather than having importers’ strategic
decisions influenced or impeded by any one individual.”

»Il-monthly management fee kienet rimpjazzata b’annual management
fee. Il-mizura kienet imposta u kienet komunikata lil Mario Farrugia
b’email ta’Kevin Fitzpatrcik tal-11 ta’ Awissu 2016. Kif ikkonferma
Kevin Fitzpatrick stess, id-decizjoni ttiehdet arbitrarjament mill-azzjon-
ista maggoritarju waqt laqgha tal-bord tad-diretturi ta’ FM Ireland, bla
ma kien involut u allura minghajr l-approvazzjoni tal-bord tad-diretturi
ta’ FM Malta u wisq angas minghajr il-kunsens ta’ Mario Farrugia.

»Skont il-ftehim illi kien hemm bejn il-partijiet u kif ukoll ikkonfermat
minn Kevin Fitzpatrick meta xehed, ir-rikorrenti tramite Mario Farrugia
kellha dritt ta’ kumpens ghal management fee in ecéess ta’ €20,000
fis-sena.

»Jirrizulta illi bil-ghan illi tinstab soluzzjoni u jithallas dak li kien dovut,
Mario Farrugia kien dispost jilhaq kompromess billi jilga’ I-proposta li
saret minn Kevin Fitzpatrick b’email tal-5 ta’ Dicembru 2016 u cioe “to
reach a compromise half way between the two figures.”

»B’email tal-15 ta’Awwissu 2017 Darragh Cotter informa lil Mario
Farrugia illi Kevin Fitzpatrick “has agreed to accept the €240,000 loan
amount payable to Miclis in addition to the existing €38K dividend
liability in the Malta accounts but only on the basis of the strict
understanding that all invoices issued by Miclis on account of
management charges levied applying to the period 01.04.2016 to date
are null and void and should not be raised from hereon as they will
neither be accepted nor processed”.

»Konsegwenza tal-introduzzjoni ta’ din il-kondizzjoni sfratta kull
tentattiv ta’ ftehim.

»Huwa fatt illi FM Ireland ghaddiet minn perjodu finanzjarju difficli li
seta’ jwassal ghal kollass. Fl-istess waqt il-gorti tirrileva li jekk kien
hemm bzZonn ta’ pjan ta’ sostenn dan ma kellux jingarr minn FM Malta
a skapitu tar-rikorrenti. Tghid dan ghaliex mill-provi jirrizulta illi la I-
azzjonisti ta’ FM Ireland u langas I-impjegati ta’ FM Malta gatt sofrew
xi pregudizzju mill-mizuri li kienu imposti. L-azzjonisti ta’ FM Ireland
konsistentment baqghu jircievu dak spettanti lilhom. In kwantu ghall-
impjegati ta’” FM Malta, Reuben Cauchi kkonferma li I-introjtu ta’ ebda
impjegat ma kien mittiefes.

»Mario Farrugia xehed illi kien dispost illi jaghmel il-parti tieghu sabiex
jghin fis-salvatagg ta’ FM lIreland. Kien biss ghalhekk illi ghazel li ma
jizbankax id-dividend tar-rikorrenti ghas-sena 2009 u 2010. Pero I-
hsieb tieghu qatt ma kien li jhalli kollox ghaddej. ll-pozizzjoni tieghu
kienet ¢ara: kien dispost li jghin dment li jbati xejn mill-but direttament
bhala azzjonista tramite r-rikorrenti, u haddiehor jibga’ fuq ir-rih. Kien
ghalhekk li baga’ jinsisti ghas-sehem tieghu, anke jekk l-ammont
spettanti kellu jithallas meta ¢-Cirkostanzi finanzjarji kienu jippermettu.

»ll-gorti tghid illi skont il-heads of terms tat-23 ta’ Gunju 2010, il-
management fee u transfer pricing kellhom ikunu mizuri temporanji
sakemm titjieb is-sitwazzjoni finanzjarja ta’ FM Ireland. Mill-atti jirrizulta
illi FM Ireland bdiet tirkupra ghall-habta tas-sena 2015. Edmond John
Fitzpatrick ikkonferma illi mill-2015 sal-lum is-sitwazzjoni tjiebet u I-
kumpannija ghandha futur sabih quddiemha. Madanakollu, kemm il-

Pagna 11 minn 25



App. Civ. 5/2018/1 12/07/2023

management fee u kif ukoll it-transfer pricing bagghu jigu imposti fuq
FM Malta anki wara s-sena 2015.

»L-element huwa ppruvat.
»ii) Dividends

»dJirrizulta illi kien Mario Farrugia stess illi fis-sena 2009 u anke fis-
sena 2010 ghazel illi ma jizbankax id-dividend spettanti lir-rikorrenti
bil-ghan illi jkun hemm aktar likwidita fil-kumpannija.

»Tajjeb jinghad illi waqt li Mario Farrugia halla s-sehem tieghu fil-
kumpannija, FM Ireland ir¢eviet xorta wahda dak li kellha tiehu.

»Ghalkemm jirrizulta illi FM Ireland bdiet tirkupra finanzjarjament mis-
sena 2015, Mario Farrugia baga’ ma thallasx. Anke din I-ilment
jirrizulta ppruvat.

»iii) Rifjut ta’ share swap

»Fost il-proposti li r-rikorrenti kellha tgis kien hemm offerta li bhala hlas
ghas-saldu tal-pretensjonijiet taghha ir-rikorrenti kellha taccetta li
tpartat l-ishma ta’ 20% li kellha fFM Malta ma’ sehem ta’ 5% f'FM
Newry.

»Min-naha ta’ FM Ireland jinghad li b’dak il-gest ir-rikorrenti kienet
gieghda tinghata l-opportunita li ssarraf favur taghha mill-introjtu li
bdiet tgawdi minnu FM Ireland wara li halliet warajha I-inkwiet
finanzjarju. Ireland.

»|r-rikorrenti tramite Mario Farrugia rrifjutat il-proposta.

»Fin-nota ta’ sottomissjonijiet taghha r-rikorrenti tissottometti li kon-
segwenza ta’ dak ir-rifjut Mario Farrugia spi¢ca eskluz.

»Li Mario Farrugia nghata |-genb huwa fatt ippruvat; dan kollu ghaliex
ha hsieb jipprotedi I-interess ta’ FM Malta li r-rikorrenti bhala azzjonista
taghha stood to benefit li kieku t-tmexxija tal-affarijiet taghha tpoggiet
fl-ewwel post.

»ll-qorti tqis illi d-divergenzi bejn |-azzjonisti beda kull ma jmur jizdied
tant illi waqt illi ghall-ewwel Kevin Fitzpatrick iddefenda I-interessi tar-
rikorrenti, malajr bidel il-posizzjoni tieghu u ha posizzjoni li kien
tiffavorixxi I-azzjonista maggoritarja u cioé I-familja Fitzpatrick stess.

»Minn ezami tal-provi jirrizulta bi¢-¢ar illi I-azzjonista maggoritarja ma
kenitx disposta taghti koncessjonijiet lill-azzjonista minoritarja. FM
Ireland ippretendiet illi setghet tiehu kwalunkwe decizjoni biex thares I-
interessi taghha akkost ta’ effett negattiv fuq id-drittijiet tal-azzjonista
minoritarju. Mill-banda I-ohra, |-azzjonista minoritarju fittex li jibga’
jhares l-interessi tieghu ghaliex del resto kien hu biss illi garrab |-effetti
negattivi li hallew il-mizuri introdotti arbitrarjament minn FM Ireland.

»Fil-kuntest ta’ dan l-ilment ir-rikorrenti tirreferi wkoll ghall-approv-
azzjoni tal-consolidated accounts li saret minghajr [-approvazzjoni tal-
bord tad-diretturi ta’ FM Malta. Konferma ta’ dan tirrizulta mix-xiehda
Darragh Cotter. Kevin Fitzpatrick iggustifika dan billi gal illi ghalkemm
ma saritx laggha formali tal-bord ta’ FM Malta, |-accounts taghha kien
diskussi f’'dik tal-bord ta’ FM Ireland.

»Ir-rikorrenti taghmel ukoll referenza ghall-fatt illi l-accounts ta’ FM
Malta ghas-sena 2017 gew iffirmati minn Kevin Fitzpatrick u minn
Edmond John Fitzpatrick minflok Mario Farrugia. Edmond John
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Fitzpatrick xehed illi ma kinitx taghmel differenza min jiffirma I-
accounts peress li kwalunkwe tnejn mid-diretturi setghu jiffirmaw. Anke
jekk dan ghandu mis-sewwa, jibga’ I-fatt illi, sakemm ir-relazzjoni bejn
[-azzjonisti kienet ward u zahar, Mario Farrugia kien jigi mistieden biex
jattendi ghall-lagghat, kien jigi kkupjat bil-korrispondenza, kellu sehem
fid-decizjonijiet li kienu jittiehdu, a¢cess ghall-informazzjoni kollha u
kien ukoll jiffirma I-accounts ta’ FM Malta bhala direttur taghha.

»Is-sitwazzjoni giet kapovolta meta Mario Farrugia beda jafferma bis-
shih I-interess ta’ FM Malta bhala persuna differenti minn FM Ireland u
indirettament l-interess tar-rikorrenti.

»Anke dan l-ilment huwa ppruvat.
»iv) Bdil fl-operat ta’ FM Malta

»ll-profit margin ta’ FM Malta mill-bejgh dirett li kienet taghmel lill-
klijenti taghha kien akbar mill-profit margin li kienet tikseb mill-bejgh lil
FM Ireland.

»Reuben Cauchi xehed illi FM Malta kellha l-opportunita illi tiffoka fuq
bejgh ta’ wastewater treatment fis-suq lokali. Ighid illi FM Malta kellha
prospettiv tajjeb illi tirnexxi f'dan is-settur partikolarment ghaliex ma
kellha ebda kompetizzjoni lokalment u ghalhekk il-bejgh tal-prodott
kien garantit.

»ll-qorti tghid illi ghandha ragun ir-rikorrenti meta tghid illi b’din id-
decizjoni FM Malta kienet kostretta titbieghed mill-obbjettiv li ghalih
giet imwaqqgfa u cioe :

»“To design, manufacture and assemble water treatment and
wastewater treatment plants and equipment, to sell, distribute and
commission water treatment and wate water treatment plants and
equipment and parts relating thereto.”

»Jidher bi¢-¢ar illi FM Ireland kienet ikkonéentrata fug in-negozju li
kienet gieghda taghmel hija stess mill-bejgh ta’ Grease Guardian lill-
klijenti taghha u ma riditx tissogra li FM Malta tiddevja mill-produzzjoni
ta’ dan il-prodott bil-konsegwenza li FM Ireland iggarrab telf.

»Dan l-agir huwa wiehed abbuziv fejn Kevin Fitzpatrick wahdu kien
gieghed jiehu decizjonijiet li bi dritt kellhom jittiehdu mill-bord tad-
diretturi ta’ FM Malta. Fir-rigward ta’ dawn id-decizjonijiet l-azzjonista
minoritarja kompliet tigi eskluza bhal li kieku ma kellha ebda jedd li
tesprimi l-opinjoni taghha.

»Anke dan l-ilment ghandu mis-sewwa u huwa ppruvat.

»iv) Konflitt ta’ interess

»L-ilment jirreferi ghall-interess li I-familja Fitzpatrick ghandha f’kum-
pannija li twaqqfet fil-Malasja.

»Kevin Fitzpatrick xehed li sar impjant ta’ manifattura fil-Malasja minn
fejn Edmond John Fitzpatrick ikkonferma illi jigi prodott “a cheaper
version of the Grease Guardian”.

»Edmond John Fitzpatrick xehed illi d-disinn tal-prodott huwa wiehed
komuni ghal diversi ditti madwar id-dinja li jipprodu¢u dan it-tip ta’
prodott. Mhux maghruf sewwa sew minn fejn origina d-disinn tal-
prodott. Bhala fatt gatt ma giet registrata trademark tad-disinn ta’ dan
il-prodott.
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»Hija I-fehma tal-qorti li din kienet mossa, strategija, jew xort’ohra li
tohlog konflitt ta’ interess ghal FM Ireland ghaliex ladarba kellha
impjant iehor minn fejn tipproduci |-prodott u tkopri s-suq Azjatiku, ma
kelliex ghalfejn tuza s-servizzi ta’ FM Malta ghal dan l-iskop. Konseg-
wentment, dik id-decizjoni kompliet ittellef lill-FM Malta milli tkabbar il-
produzzjoni taghha u konsegwentment milli tiggenera aktar profitt.

»Anke dan l-ilment huwa ppruvat.

6. Il-konvenuti appellaw b’rikors tas-7 t'April 2021 li ghalih is-socjeta attrici

wiegbet fl-1 ta’ Gunju 2021.

7. L-ewwel aggravju huwa fis-sens illi I-ewwel gorti nagset milli tqis il-fatt illi
d-decizjonijiet li minnhom tilmenta s-socjeta attri¢i fil-pro¢eduri tallum
ittiehdu minn FM Environmental Limited [“FM Ireland”] u mhux minn FM
Environmental (Malta) Limited [‘FM Malta”]. L-appellanti jfissru I-aggravju

hekk:

»Jidher ¢ar illi I-ewwel qorti nagset li tifthem tajjeb ir-relazzjoni bejn is-
soc¢jeta Maltija (aktar l-isfel imsejha “FM Malta”) u dik Irlandiza (aktar I-
isfel imsejha “FM Ireland” u ghalhekk waslet ghal konkluzjonijiet
zbaljati dwar il-fatti.

»L-ewwel qorti ghal xi raguni injorat totalment il-punti ewlenin fin-nota
ta’ sottomissjonijiet tal-intimati u dawk li saru wagqt it-trattazzjoni
verbali. Il-punti ewlenin kienu illi s-socjetajiet huma grupp b’relazzjoni
ta’ parent-subsidiary u illi d-decizjonijiet li wasslu ghal dawn il-pro-
¢eduri ttiehdu mis-socjeta Irlandiza u mhux mill-Maltija.

»L-ewwel gorti naqgset illi taghmel distinzjoni fondamentali bejn
decizjonijiet illi ttiehdu minn FM Ireland u dawk illi ttiehdu minn FM
Malta.

»Kif spjegat fin-nota ta’ sottomissjonijiet tal-esponenti I-fatti huma
pjuttost pacifi¢i bejn il-partijiet, fis-sens illi tbiddel I-ammont ta’ margini
bejn is-socjeta Maltija u dik Irlandiza (transfer pricing) u illi giet imposta
management charge mis-so¢jeta Irlandiza fuq dik Maltija.

»ll-mizuri illi minnhom ilmentat is-soc¢jeta rikorrenti ttiehdu mis-socjeta
Irlandiza u mhux minn dik Maltija;
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»L-ewwel gorti nagset ukoll milli tikkunsidra element essenzjali tan-
nota ta’ sottomissjonijiet u tal-finali trattazzjoni verbali tal-intimati. Dan
huwa illi kif spjegat fin-nota ta’ sottomissjonijiet, id-decizjoni illi
minnhom ilmentat s-socjeta rikorrenti ma ttehdux minn FM Malta izda
ttiehdu minn FM Ireland. In-nota ta’ sottomissjonijiet tghid hekk;

»“Is-soc¢jetajiet FM Environmental (Malta) Limited u FM Environ-
mental Limited (is-soc¢jeta Irlandiza) ghandhom relazzjoni ta’
parent-subsidiary kif definit mil-artiklu 2(2)(a) tal-Att dwar il-
Kumpanniji peress li FM Environmental Limited ghandha I-
maggoranza tal-jeddijiet tal-vot tal-azzjonisti jew tal-membri
taghha fl-impriza sussidjarja FM Environmental (Malta) Limited.

»Huwa logiku illi I-familja Fitzpatrick kienu marbutin illi jiehdu kull
decizjoni fl-ahjar interess tal-grupp — gatt ma kien jkun ghagqli illi
jaghmlu mod iehor. Wiehed ma jista gatt igis lis-soc¢jeta Maltija
barra mil-kuntest tal-grupp, kif gieghda taghmel is-socjeta
rikorrenti ghax hekk jagblilha. Dan jghodd ghal decizjonijiet dwar
transfer pricing kif ukoll ghall-management charge.

»Qabel xejn, bhal ma jigri fkull kaz iehor, decizjonijiet dwar
transfer pricing u management charges jittiehdu a livell tal-parent
company, u cioé s-socjeta Irlandiza, u mhux a livell tas-socjeta
sussidjarja illi jkollha toqghod ghal tali decizjonijiet. Huwa fatt
kummer¢jali illi so¢jeta sussidjarja hija, isimha maghha, sussid-
jarja ghall-interessi tal-grupp u certu decizjonijiet jigu imposti
fugha fl-interess tal-grupp.”

»L-ewwel gorti qalet hekk;

»“ll-monthly management fee kienet rimpjazzata b’annual man-
agement fee. Il-mizura kienet imposta u kienet komunikata lil
Mario Farrugia b’email ta’ Kevin Fitzpatrick tal-11 ta’ Awissu 2016.
Kif ikkonferma Kevin Fitzpatrick stess, id-decizjoni ttiehdet
arbitrarjament mill-azzjonista maggoritarju waqt laggha tal-bord
tad-diretturi ta’ FM Ireland, bla ma kien involut u allura minghajr I-
approvazzjoni tal-bord tad-diretturi ta’ FM Malta u wisq angas
minghajr il-kunsens ta’ Mario Farrugia.”

D S dan hu bbazat fuq apprezzament zbaljat ta’ governanza tas-
socjetajiet fi grupp. Management fee tigi deciza mis-socjeta parent u
mhux mill-azzjonisti tas-socjeta sussidjarja. Ghalhekk meta persuna /
entitd tkun azzjonista’ f'so¢jeta sussidjarja huwa dejjem tajjeb illi jkun
hemm ftehim bil-miktub bejn I-azzjonisti, xi haga li gatt ma kien hemm
fil-grupp in kwistjoni.

»L-ewwel gorti nagset ghal kollox li tikkunsidra dan il-fatt u dan huwa
ta’ pregudizzju ¢ar u serju lis-socjeta intimata.«

L-ilment tas-socjeta attrici fil-kawza tallum ma huwiex dwar dak li ghamlet
jew ma ghamlitx FM Ireland u langas ma hu dwar id-decizjonijiet ta’ FM
Ireland dwar management fee u transfer pricing; l-ilment jolgot nuqqasijiet
fit-tmexxija ta’ FM Malta bl-adezjoni tad-diretturi ta’ din mad-decizjonijiet

ta’ FM Ireland li wasslu biex jizdied il-gligh ta’ FM Ireland billi jonqos dak
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ta’ FM Malta bi pregudizzju ghall-interessi tal-attrici bhala azzjonista
minoritarja fis-socjeta Maltija. L-ilment jolgot ukoll i) il-kunflitt ta’ interess i
[-attri¢i tghid illi kellu u ghad ghandu Kevin Fitzpatrick bhala direttur kemm
ta’ FM Malta u kemm ta’ FM Ireland; ii) il-fatt li ¢erti decizjonijiet li laqtu
hazin lil FM Malta — u li fl-ahhar mill-ahhar lagtu hazin I-interessi tal-attrici
bhala azzjonista minoritarja izda mhux ukoll dawk tal-azzjonista maggor-
itarja — ittiehdu minghajr l-approvazzjoni tad-diretturi kollha ta’ FM Malta;
i) il-mod ta’ kif gew approvati l-accounts ta’ FM Malta; iv. il-fatt li mis-
sena 2015 ’il quddiem Mario Farrugia, ghalkemm direttur ta’ FM Malta,
ma kienx gieghed jigi informat dwar decizjonijiet importanti marbutin mat-
tmexxija ta’ dik is-socjeta; v. il-fatt li bhala konsegwenza ta’ dan il-mod ta’
tmexxija ta’ FM Malta dik is-so¢jetda ma nghatax kumpens ghat-telf i
garrbet biex minnu gawdiet FM Ireland partikolarmet meta tqis illi dak it-
telf garrbitu biss I-attrici bhala azzjonista minoritarja ghax l-azzjonista
maggoritarja — FM Ireland — ma tilfet xejn billi t-telf li garrbet fl-interess
taghha fFM Malta tpatta billi zdied il-gligh taghha stess fl-Irlanda. Il-kon-
segwenza ta’ dan kollu kien illi gawdiet |-azzjonista maggoritarja ta’ FM
Malta — FM Ireland — u t-telf biex gawdiet I-azzjonista maggoritarja batietu
biss is-soc¢jeta attri¢i, l-azzjonista minoritarja, sitwazzjoni li l-art. 402 tal-

Kap. 386 huwa mahsub biex jaghti rimedju ghaliha.

9. |l-fatt illi FM Malta hija sussidjarja ta’ FM Ireland ma ffissirx illi I-interessi
tas-sussidjarja jistghu jigu sagrifikati fl-interess tal-parent, aktar u aktar
meta azzjonisti tas-sussidjarja jinghataw biss sehem fit-telf u mhux ukoll
fil-vantagg li tgawdi I-parent, bhal fil-kaz tallum. Ghalhekk il-konvenuti

diretturi ta’ FM Malta meta mexxew dik is-soc¢jeta b’'mod li ggarrab telf li
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tgawdi minnu biss il-parent imxew b’mod li ghamel hsara lis-socjeta i
taghha huma diretturi u, konsegwentement, hsara wkoll lill-azzjonisti

taghha.

Ma jehilsux minn dik ir-responsabilita billi jghidu illi d-decizjonijiet ta
hsara ghas-soc¢jeta kienu imposti mill-parent: biex jitwettqu dawk id-
decizjonijiet kien mehtieg ukoll il-kunsens ta’ FM Malta, u dak il-kunsens
inghata mid-diretturi mhux fl-interess tas-socjeta izda fl-interess tal-
parent, meta kienu jafu illi dik il-hsara kienet sejra tbatiha biss [-attrici
bhala azzjonista minoritarja ghax sehem FM Ireland, I-azzjonista maggori-
tarja, fdak it-telf sejjer ikun pacjut mal-vantagg li sejra tiehu l-istess FM
Ireland li staghniet bit-telf tal-attrici. Ukoll jekk id-diretturi nhatru b’deciz-
joni tal-parent, id-dmir taghhom xorta baga’ li jharsu I-interessi tas-socjeta

li taghha huma diretturi u mhux biss ta’ min hatarhom.

L-aggravju msejjes fuq ir-relazzjoni bejn parent u subsidiary huwa ghal-

hekk mic¢hud.

It-tieni aggravju jixbah lill-ewwel wiehed: il-konvenuti jghidu illi -ewwel
gorti kien messha gieset ukoll id-dmirijiet tad-diretturi ta’ FM Malta lejn il-
grupp u mhux biss id-dmirijiet taghhom lejn FM Malta, partikolarment
ghax id-decizjonijiet illi ttiehdu kienu mehtiega ghas-sopravivenza tal-
grupp, u ghalhekk fl-interess ta’ FM Malta wkoll, u I-pregudizzju li darrbet
FM Malta kien biss ghal zmien limitat sakemm il-posizzjoni finanzjarja tal-

grupp titjieb. Fissru l-aggravju hekk:

»L-ewwel qorti kienet totalment zbaljata wkoll fil-konkluzjoni illi I-man-
agement charge u t-transfer pricing kienu imposti fug FM Malta sabiex
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isostnu lil FM Ireland minhabba |-gaghda finanzjarja negattiva li kienet
ghaddejja minnha.

»L-ewwel gorti kienet zbaljata meta qiset I-obbligu tad-diretturi versu |-
kumpannija minghajr ma qieset l-obbligu tad-diretturi lejn il-grupp.

»Dawn id-decizjonijiet kienu biss ta’ pregudizzju a brevi tempore lejn
is-socjeta rikorrenti u kienu necessarji fl-interess tal-grupp, I-ewwel
ghas-sopravivenza tal-istess grupp u ’l quddiem biex il-grupp, inkluz
is-so¢jeta rikorrenti bhala azzjonist minoritarju, jikber u jizdiedlu x-
xoghol u |-profitti.

»L-intimati dejjem imxew fl-interess tal-grupp li ovvjament jinkludi I-
interessi ta’ FM Malta u tal-azzjonisti fl-istess FM Malta, kif gie spjegat
u ppruvat waqt il-kawza.

»Sfortunatament jidher illi I-ewwel gorti ghamlet apprezzament tota-
Iment zbaljat tal-kuncett ta’ transfer pricing. ll-fatt illi I-ligi Maltija ma
timponix minimu ta’ margini ta’ transfer pricing bejn holding company u
sussiddjarja huwa prec¢izament ghal xiex numru ta’ entitajiet esteri
jiddeciedu illi jiffurmaw kumpannija fMalta u mhux fgurisdizzjoni ohra.

»Meta l-ewwel qorti ghamlet apprezzament tal-fatti hijha qalet hekk
dwar it-transfer pricing:

»“Minkejja |-oppozizzjoni, il-familja Fitzpatrick bhala l-azzjonista
maggoritarja baqghet ghaddejja bil-pjan taghha u imponiet trans-
fer pricing policy.”

»lktar 'il quddiem il-gorti tghid:

»“ll-management charge u t-transfer pricing kienu mposti fug FM
Malta sabiex isostnu lil FM Ireland minhabba I-qaghda finanzjarja
negattiva li kienet ghaddejja minnha.”

»ll-kuncett ta’ transfer pricing ma jahdimx kif donnu fehmet I-ewwel
gorti. Transfer pricing mhix xi haga “imposta”. Transfer pricing hija
decizjoni illi tittiehed dejjem minn kumpannija parent meta tifforma
sussidjarja sabiex tbigh prodotti jew servizzi lejn l-istess parent
company ta’ fugha. Transfer pricing huwa kuncett fiskali. Il-gorti
donnha qgieset illi transfer pricing hija xi mizura straordinarja illi ttiehdet
sabiex b’xi mod tnaqqas mill-profitti tal-istess rikorrenti.

»Il-margini ta’ 30% kienet waslet ghaliha FM Ireland meta twaqgqgfet FM
Malta, u kif jirrizulta mill-provi dan sar sabiex jigu spustjati kemm jista’
jkun profitti lejn FM Malta, peress illi I-Gvern Malti kien ta tax holiday
ta’ ghaxar snin lil FM Malta.

»FM Ireland kellha kull dritt illi tbiddel dan it-transfer pricing policy
meta t-tax holiday spi¢¢at u meta kellha bzonn iktar profitti jduru lejn
FM Ireland. Ghalkemm dan kien a brevi terminu ta’ pregudizzju lil FM
Malta, dan zgur li ma jistax jinghad illi hu ingust. Bl-istess mod, meta
kien hemm margini ta’ 30% dan kien a favur ta’ FM Malta u ta’ skapitu
ta’ FM Ireland imma zgur ma kienx ingust.

»L-istess jista’ jinghad ghall-management charge. Meta kumpannija
parent company trendi servizzji ta’ management lil kumpannija sussid-
jarja taghha huwa totalment normali illi hija timponi ukoll management
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charge ghal dawn is-servizzi. Is-soc¢jeta rikorrenti pingiet dina I-
management charge bhalha xi mizura ingusta u mhux tas-soltu u
jidher illi I-ewwel qorti kompliet b’dan |-apprezzament ghal kollox
zbaljat tal-fatti.

»L-ewwel qorti ukoll waslet ghal konkluzjoni illi ma hija bbazata fuq I-
ebda principju legali meta galet;

»“Huwa bil-wisq ironiku u sinjifikanti ghall-prova tal-fatti ta’ dan il-
kaz illi wara li ghaddiet il-burraxka minn fugha (anke bl-input
finanzjarju ta’ FM Malta) il-proftti Ili bdiet taghmel FM Ireland
spec¢jalment wara li rnexxielha tidhol fis-sug Amerikan baqghu
ghandha u ma jirrizultax li kien ristabbilit bilan¢ ma’ FM Malta fis-
sens illi FM Malta ma hadet xejn lura minn dak il-profitt.”

»B’kull rispett wiehed ma jistax jifhem il-logika hawnhekk. FM Ireland
hija azzjonista FM Malta u mhux bil-kontra. Il-profitti ta’ FM Ireland li
hi parent company qatt ma jistghu jew ghandhom jmorru lejn FM Malta
li hi subsidiary company. Perd I-gorti nagset ukoll tqis illi, meta FM
Ireland tbigh lis-suq Amerikan, dan jfisser iktar xoghol u iktar profitti
lejn FM Malta.«

Dan ma huwiex fattwalment korrett: ma ntweriex illi FM Malta gawdiet bid-
decizjonijiet li ttiehdu ghax il-benefi¢¢ju haditu biss FM Ireland u langas
ma ntwera li t-telf li garrbet FM Malta biex gawdiet minnu FM Ireland kien
biss ghal zmien qasir ghax il-konsegwenzi FM Malta ghadha ggorrhom
sallum. ld-decizjonijiet ittiehdu fl-interess mhux tal-grupp izda ta’ FM

Ireland.

[I-fatt illi transfer pricing huwa I-prezz li bih prodott jew servizz jinghata
minn kumpannija fi grupp ta’ kumpanniji lil kumpannija ohra fl-istess grupp
ma jibdel xejn minn dan; il-kwistjoni ma hijiex illi kien hemm transfer
pricing — haga normali fi grupp ta’ kumpanniji — izda illi I-prezz kien fissat
flivell li kien ta’ hsara ghal FM Malta ghall-benfi¢¢ju biss tal-azzjonista
maggoritarja. Fi¢-¢Cirkostanzi tal-kaz tallum it-transfer pricing tassew kienet
“‘mizura straordinarja illi ttiehdet sabiex b’xi mod tnaggas mill-profitti tal-
istess rikorrenti” u zzid biss dawk il-profitti li minnhom tgawdi biss FM

Ireland u, eventwalment, il-konvenuti Fitzpatrick.
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15. Li forsi jghidu sew l-appellanti hu illi “transfer pricing mhix xi haga

16.

, ghax fil-fatt sehhet bil-kunsens taghhom bhala diretturi u

azzjonista maggoritarja ghalkemm kontra l-interessi tas-socjeta li taghha
huma diretturi u azzjonista. Anzi, kien forsi jkollu xi meritu I-argument
taghhom li kieku tassew kienet haga “imposta” minkejja r-rieda taghhom u
mhux — kif fil-fatt kienet — decizjoni bil-kompli¢ita u bl-adezjoni shiha

taghhom.

X’kienu tassew l-interessi li riedu jharsu I-konvenuti jidhru ¢ar mix-xiehda.
ll-konvenut Kevin Fitzpatrick xehed hekk fit-22 ta’ Marzu 2019 quddiem |-

ewwel qorti:

Pt e . Over the period of from there — it was 2010 maybe 2009 and
2010 through 2015 — FM Environmental and Newry had taken a
management charge across from Malta into Newry. We had taken a
management charge to show revenue in the company in Newry
because that is where we’re headquartered, in Newry, and we had
gone through a recession at the time so we needed to show them
profits in Newry, for the sake of the bank stakeholders, so we took that
across ... ... ... We would take a profit out of the company in Malta ...
but we were doing it for the greater good. At the time we believed so
anyway. We still do ... given the circumstances of the time when the
company was going through such a crisis ... ... ...

Mo ee e we, the Newry company which was the head company, was
going to show a loss of somehwere in the region of a quarter of a
million pounds. Then the southern company was showing a profit of
close maybe 90 to 100,000 and the Maltese company was showing a
profit of a 125 — 130,000 so we could not at that time show the Newry
company making a loss of that amount because there were some
panic stations, alarm bells to the bank so we brought it across,
consolidated the clients and we were able to show a break even and a
slight profit in Newry which | presented to the bank.«

17. Dan ikkonfermah ukoll Eamon Fitzpatrick fix-xiehda tieghu moghtija fis-7

ta’ Marzu 2019 fejn gal hekk:

»Well, mainly at that time the company FM Ireland was going through
very difficult period with the recession coming up and so we felt we
needed to do something to try and correct our difficulties wiht the bank

Pagna 20 minn 25



18.

19.

20.

21.

22.

Miclis Company Limited v. Kevin Fitzpatrick et

and we had some difficulties in previous years and | supposed we
were worried something similar might happen again with them, so we
just mainly to try and help our situation with the bank.«

Fi kliem iehor, l-interess ewlieni kien dak ta’ FM Ireland, u l-interess ta’

FM Malta kellu jigi sagrifikat biex jithares I-interess ewlieni.

Aghar minn hekk, ukoll meta I-qaghda finanzjarja ta’ FM Ireland tjiebet,
dawn il-mizuri li bihom FM Ireland kienet gieghda tixrob il-gligh ta’ FM
Malta baqghu fis-sehh. Kevin Fitzpatrick fix-xiehda tieghu moghtija fit-22
ta’ Marzu 2019 ikkonferma illi mill-2015 il quddiem FM Ireland regghet

giet fuq saqajha:

»It was still difficult up to about 2014. The situation started to improve
financially in 2015 onwards. We ... the overall group, ... was
considered to be stronger and has been since.«

Minkejja dan, xorta baqghu fis-sehh id-decizjonijiet, approvati wkoll minn
FM Malta, illi I-margini fil-bejgh ta’ prodotti minn FM Malta lil FM Ireland
jitnaggas minn 25% ghal 15%, u illi tithallas management charge fuq
prodotti li jinbighu minn FM Malta lil FM Ireland; dawn il-mizuri baqghu fis-

sehh sallum.

L-argument ghalhekk tal-konvenuti fir-rikors tal-appell taghhom illi “dawn
id-decizjonijiet kienu biss ta’ pregudizzju a brevi tempore lejn is-socjeta
rikorrenti” u li kienu biss “ghas-sopravivenza tal-istess grupp” ma ghandux

mis-sewwa u jista’ wkoll jitqies fieragh.

FM Malta ghalhekk ghadha ggarrab sallum pregudizzju finanzjarju bhala
konsegwenza ta’ mizuri li ttiehdu fl-interess ta’ FM Ireland u li gablu
maghhom u wettqu d-diretturi ta’ FM Malta ghax kellhom ghal galbhom |-

interessi ta’ FM Ireland u mhux dawk ta’ FM Malta.
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23. Dan huwa bi ksur tad-dmirijiet tad-diretturi taht |-art. 136A(1) tal-Kap. 386:

»136A. (1) Direttur ta’ kumpannija jkun marbut li jagixxi b’onesta u
bona fide fl-ahjar interessi tal-kumpannija.

»(2) Id-diretturi ta’ kumpannija ghandhom jippromwovu I-benessere
tal-kumpannija u jkunu responsabbli ghal:

»(a) it-tmexxija generali tal-kumpanija u l-amministrazzjoni u |-
immaniggjar taghha; u

»(b) s-sorveljanza generali tal-affarijiet taghha.

»(3) B’mod partikolari, ... id-diretturi ta’ kumpannija:

»(b) ma ghandhomx jaghmlu profitti sigrieti jew personali mill-
pozizzjoni taghhom minghajr il-kunsens tal-kumpannija, lan-
gas ma jaghmlu gwadan personali minn informazzjoni
konfidenzjali tal-kumpannija;

»(¢) ghandhom jassiguraw li l-interessi personali taghhom ma
jkunux f’konflitt mal-interessi tal-kumpannija;

»(d) ma ghandhomx juzaw xi proprjeta, informazzjoni jew oppor-
tunita tal-kumpanija ghall-benefi¢éju taghhom stess jew ta’ xi
hadd iehor, jew jiehdu xi benefi¢éju b’xi mod iehor b’kon-
nessjoni mal-ezer€izzju tas-setghat taghhom, hlief bil-kun-
sens tal-kumpannija f'laggha generali jew hlief kif permess
mill-memorandum u l-istatut ta’ assocjazzjoni tal-kumpannija;

»(e) ghandhom jezercitaw is-setghat li ghandhom ghall-finijiet li
jkunu nghataw is-setghat u m’ghandhomx juzaw hazin dawk
is-setghat.«

24. Minflok, id-diretturi ta’ FM Malta harsu l-interessi taghhom bhala bene-
ficjarji, fl-ahhar mill-ahhar, ta’ FM Ireland. Kien forsi jkun mod iehor li kieku
[-attrici bhala azzjonista minoritarja ta’ FM Malta kellha interess ekwi-
valenti fFM Ireland b’mod illi d-diretturi setghu jghidulha — bhal ma setghu
jghidu lilhom infushom — “what you lose on the swings you gain on the
roundabouts” izda dan ma huwiex il-kaz. Li kieku tassew dak li kien fl-
ahjar interess ta’ FM Ireland u tal-grupp kollu kien ukoll fl-ahjar interess ta’
FM Malta, dak li ghamlu I-konvenuti seta’ forsi tqgies li sar in bona fide,
izda, meta nholoq konflitt bejn dawk I-interessi, id-dmir taghhom bhala

diretturi ta’ FM Malta kien lejn FM Malta u mhux li jhallu I-interess tagh-
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hom fFM Ireland jeghleb dak ta’ FM Malta u tal-azzjonista minoritarja f'dik
is-socjeta:

»S0 long as the interests of all concerned were in harmony, there was
no difficulty. The nominee directors could do their duty by both
companies without embarrassment. But, as soon as the interests of
the two companies were in conflict, the nominee directors were placed
in an impossible position. ... ... ... It is plain that, in the circumstances,
these three gentlemen could not do their duty by both companies, and
they did not do so. They put their duty to the co-operative society
above their duty to the textile company in this sense, at least, that they
did nothing to defend the interests of the textile company against the
conduct of the co-operative society ... ... ... By subordinating the
interests of the textile company to those of the co-operative society,
they conducted the affairs of the textile company in a manner
oppressive to the other shareholders.«®

25. lt-tieni aggravju wkoll huwa ghalhekk michud.

26. It-tielet u l-ahhar aggravju tal-appell jolgot dik il-parti tas-sentenza
appellata fejn I-ewwel qorti sabet illi d-decizjoni ta’ FM Ireland li tiftah
‘impjant ta’ manifattura fil-Malasja minn fejn ... jigi prodott ‘a cheaper
version of the Grease Guardian™ ikkawzat pregudizzju serju lis-socjeta

attrici. L-aggravju gie mfisser hekk:

»Dwar il-kunflitt ta’ interess I-ewwel gorti galet;

»“Hija I-fehma tal-qorti li din kienet mossa, strategija, jew xort’'ohra
li tohloq konflitt ta’ interess ghal FM Ireland ghaliex ladarba kellha
impjant iehor minn fejn tipproduci I-prodott u tkopri s-suq Asjatiku,
ma kellhiex ghalfejn tuza s-servizzi ta’ FM Malta ghal dan I-iskop.
Konsegwentement, dik id-decizjoni kompliet ittellef lii FM Malta
milli tkabbar il-produzzjoni taghha u konsegwentement milli
tiggenera aktar profitt.”

»ll-kun¢ett ta’ kunflitt ta’ interess ghal FM Ireland ma jidholx
hawnhekk. Socjeta parent tista’ taghzel illi tuza liem socjetajiet
sussidjarji trid u dan kif jagblilha f'termini fiskali; din hija realta normali
ta’ grupp ta’ kumpanniji bi prezenza f'pajjizi differenti.«

27. Dan huwa minnu: dak li huwa hazin ma huwiex il-konflitt bejn FM Malta u

FM Ireland; li huwa hazin hu illi d-diretturi kellhom konflitt ta’ interess ghax

5 Scottish Co-Operative Wholesale Society Ltd v. Meyer and Another [1958] 3 All ER 66
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28.

29.

30.

31.

kellhom interess fiz-zewg socjetajiet u fil-kwalita taghhom ta’ diretturi tas-
socjeta Maltija ghazlu li f'dak il-konflitt jiehdu I-parti mhux ta’ dik is-socjeta
izda tas-socjeta Irlandiza, bi hsara ghas-socjeta Maltija u ghall-attrici

bhala azzjonista minoritarja f'dik is-socjeta.

Dan izda huwa irrelevanti ghall-meritu tal-kawza u ma jibdel xejn mill-
konkluzjoni ahharija. ll-kawza tallum ma hijiex kontra FM Ireland u hadd
mill-konvenuti ma kien imsejjeh biex iwiegeb ghal dak li ghamlet FM
Ireland, izda I-fatt li FM Ireland setghet ghamlet sew illi harset I-interessi
taghha ma jfissirx ukoll illi d-diretturi tas-socjeta Maltija wkoll ghamlu sew
li harsu I-interessi ta’ FM Ireland minflok dawk tas-socjeta li taghha huma

diretturi.

Ghal dawn ir-ragunijiet il-gorti tichad l-appell u tikkonferma s-sentenza

appellata.

In¢identalment, ghandu jinghad illi I-attri¢i ressqet e¢¢ezzjoni ta’ nullita tal-
appell. Din |-e¢¢ezzjoni issa hija ta’ interess biss akkademiku ladarba I-

appell huwa michud.

L-e¢¢ezzjoni hija msejsa fuq l-argument illi ubi voluit dixit ghax fl-art. 402
tal-Kap. 386, li tahtu nghata I-provvediment appellat, ma hemmx dispos-
izzjoni bhal dik tal-art. 401(17) li taghti dritt ta’ appell meta I-provvediment
ikun inghata taht I-art. 401. Hemm ukoll gurisprudenza f'dan is-sens li
tghid illi I-hsieb wara I-art 402 hu biex “jekk ikun hemm intopp fit-tmexxija

tal-kumpannija jew tkun ged issir xi haga bi hsara ta’ xi membru, tintalab
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soluzzjoni malajr mill-qorti, biex, wara li din titgieghed fis-sehh, il-kum-

pannija, jekk hu possibbli, tkompli miexja” ®.

Ghalkemm ma hijiex sejra taghti provvediment fuq |-e¢¢ezzjoni ghax, kif
inghad, il-kwistjoni issa hija biss akkademika u dak li sejjer jinghad huwa
biss obiter, din il-qorti ma tistax ma tosservax illi mhux kull provvediment li
jinghata taht I-art. 402(3) huwa mahsub biex jaghti soluzzjoni ad interim
jew “ta’ malajr’ jew biex inehhi xi “intopp”. Fil-kaz tallum il-provvediment
huwa wiehed finali u jaghti titolu esekuttiv: ¢ertament kundanna ta’ hlas
ta’ sitt mija u elfejn ewro (€602,000) ma tistax titgies bhala rimedju ad
interim jew dikriet interlokutorju u I-provvediment relattiv aktar ghandu
min-natura ta’ sentenza. Jidher ghalhekk inkonéepibbli li ma jinghatax dritt
ta’ appell minn provvediment bhal dak, u intervent legislattiv ikun utli biex

tigi iccarata din [-anomalija.

L-ispejjez tal-ewwel grad jibgghu kif regolati fis-sentenza appellata. L-

ispejjez tal-appell ihallsuhom il-konvenuti flimkien.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur

m

6

Ara Jonathan Shaw et v. David Alan Shaw et, App. 27 ta’ Novembru 2009, u Antonia
Baldacchino et v. Balda Enterprises Limited et, App. 19 ta’ Jannar 2010.
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