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MALTA

QORTI TAL-APPELL

(Sede Inferjuri)

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tal-15 ta’ Gunju, 2022

Appell Inferjuri Numru 47/2020LM

L-Avukat Dr. Noel Bartolo u I-Prokuratur Legali Quentin Tanti gew mahtura
kuraturi deputati permezz ta’ digriet tat-22 ta’ Dicembru, 2020, sabiex
jirraprezentaw lill-assenti Emma Louise Rooney (K.l. Passaport Nru.
508123626) u b’nota tal-14 ta’ Gunju, 2021, giet mahtura I-Avukat Dr.

Yanika Bugeja minflok Dr. Noel Bartolo stante li gie elevat ghal Magistrat
(‘l-appellata’)

vs.

Momentum Pensions Malta Limited (C 52627)
(‘l-appellanta’)

II-Qorti,
Preliminari

1. Dan huwa appell maghmul mis-soc¢jeta intimata Momentum Pensions
Malta Limited (C 52627) [minn issa ‘| quddiem ‘is-socjeta appellanta’] mid-

decizjoni tal-Arbitru ghas-Servizzi Finanzjarji [minn issa 'l quddiem ‘I-Arbitru’]

Qrati tal-Gustizzja
Pagna 1 minn 41



Appell Inferjuri Numru 47/2020 LM

moghtija fit-28 ta’ Lulju, 2020, [minn issa ’| quddiem ‘id-decizjoni appellata’], li
permezz taghha ddecieda li jilga’ l-ilment tar-rikorrenti Emma Louise Rooney
(Detentrici tal-Passaport nru. 508123626) [minn issa 'l quddiem ‘l-appellata’]
fil-konfront tal-imsemmija socjeta appellanta, u dan safejn kompatibbli mad-
decizjoni appellata, u wara li kkonsidra li |-istess soc¢jeta appellanta ghandha
tinzamm biss parzjalment responsabbli ghad-danni sofferti, huwa ddikjara |i a
tenur tas-subinciz (iv) tal-para. (¢) tas-subartikolu 26(3) tal-Kap. 555, hija
ghandha thallas lill-appellata I-kumpens bil-mod kif stabbilit, bl-imghaxijiet
legali mid-data ta’ dik id-decizjoni appellata sad-data tal-effetiv pagament,

filwaqgt li kull parti kellha thallas Il-ispejjez taghha konnessi ma’ dik il-pro¢edura.

Fatti

2. ll-fatti tal-kaz odjern jirrigwardaw it-telf eventwali li allegatament tghid i
sofriet l-appellata mill-investiment li hija kienet ghamlet f'skema tal-irtirar
[minn issa | quddiem ‘l-Iskema’] jew QROPS fl-2012 gestita mis-socjeta
appellanta, permezz tal-polza ta’ assikurazzjoni fuq il-hajja mahruga minn
Skandia International [minn issa’l quddiem ‘Skandia’], li aktar tard hadet l-isem
Old Mutual International [minn issa ‘'l quddiem ‘OMI’], liema polza kienet
maghrufa bhala Executive Investment Bond. Dan sehh wara li hija kienet
ikkonsultat lil Montpelier (Labuan) Ltd [minn issa’| quddiem ‘Montpelier’] li hija
kienet hatret bhala |-konsulent finanzjarju taghha ghall-fini tal-investiment tal-

premium ta’ dik il-polza.
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Mertu

3. L-appellata ghalhekk ipprezentat Iment quddiem I-Arbitru fit-28 ta’
Awwissu, 2018 fil-konfront tas-socjeta appellata, fejn esprimiet I-fehma taghha
li Montpelier ghalkemm debitament awtorizzata minnha sabiex taghmel ¢ertu
decizjonijiet finanzjarji ghan-nom taghha, bla dubju din kienet naqgset milli
taghmel decizjonijiet tajbin. Madankollu s-soc¢jeta appellanta kienet nagset milli
tistagsi dwar dawk Il-istess decizjonijiet kemm maghha u anki ma’ Montpelier
meta kellha d-dover ta’ kura sabiex thares il-fond tal-pensjoni taghha kontra I-
insigurta. Ghalhekk hija kienet qeghda tippretendi kumpens tat-telf kollu tal-

kapital tal-investiment taghha.

4. Is-so¢jeta appellanta wiegbet fit-18 ta’ Settembru, 2018 billi talbet lill-
Arbitru sabiex jichad I-ilment tal-appellata. Hija eccepiet fost affarijiet ohra li (i)
[-azzjoni kienet preskritta ai termini tal-para. (¢) tas-subartikolu 21(1) tal-Kap.
555; (ii) I-appellata kienet indikat il-konsulent finanzjarju taghha fl-Applikazzjoni
ghal Shubija, u dan bl-awtorita li jittiehdu decizjonijiet finanzjariji f'isimha; (iii)
hija bhala Amministratrici tal-lskema u Trustee kellha d-dover li tassigura li |-
investimenti fl-lskema qed jigu amministrati skont dak li tirrikjedi I-ligi u r-
regolamenti u skont it-termini u |-kundizzjonijiet tal-Iskema u t-Trust Deed u
regolamenti; (iv) hija ma kinitx taghti parir dwar investiment u dan kienet tafu
sew l-appellata; (v) l-appellata ma tispjegax jew turi kif is-soéjeta appellanta
“had a duty of care to safeqguard my pension fund against any measures that
threatened its security”; (vi) id-decizjonijiet finanzjarji kienu saru skont I-
istrategija ta’ investiment |i giet imfassla bejn I-appellata u I-konsulent

finanzjarju taghha; (vii) l-appellata kellha tkun taf dwar l-andament tal-
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investimenti taghha ghaliex is-socjeta appellanta kienet tibghat rendikonti
annwali lill-membri tal-Iskema ghas-snin 1-2013 sa 1-2016; (viii) hija kienet
izzomm dritt fiss ghas-servizzi rezi minnha; u (ix) hija ma kinitx imxiet b’mod

negligenti jew bi ksur ta’ xi obbligu taghha, u ghalhekk it-telf kien attribwibbli

lill-konsulent finanzjarju tal-appellanta.

Id-decizjoni appellata

5.

L-Arbitru ghamel is-segwenti konsiderazzjonijiet sabiex wasal ghad-

decizjoni appellata:

“Further Considers:
Preliminary
The Service Provider raises the plea that since

‘the Complainant transferred out of the Scheme over two years ago in May 2016 to
a scheme provided by Momentum Pensions (Gibraltar) Limited, in doing so and in
considering the period of time that has passed since the transfer out, the complaint
cannot be entertained and should be dealt with by the relevant body in Gibraltar’.
(fn. 4 Page 1/2 of MPM'’s Reply before the Arbiter for Financial Services)

The Arbiter notes that the Service Provider did not specify on what legal grounds it is
basing this plea. Chapter 555 of the Laws of Malta confers jurisdiction on the Arbiter
when the complainant is an ‘eligible customer’ and the complaint is against a
financial services provider licensed or authorised by the Malta Financial Services
Authority (MFSA). At the time of the Complaint, MPM was a licensed financial services
provider and, consequently, a provider against whom a complaint could be raised.

The definition of financial service provider stipulates that:

“4financial services provider’ means a provider of financial services which is or has
been licensed or otherwise authorised by the Malta Financial Services Authority in
terms of the Malta Financial Services Authority Act or any other financial services law,
including but not restricted to investment services, banking, financial institutions,
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credit cards, pensions and insurance, which is or has been resident in Malta or is or
has been resident in another EU/EEA Member State and which offers or has offered
(fn. 5 Emphasis made by the Arbiter) its financial services in and, or from Malta. A
provider of financial services which has had its licence suspended or withdrawn by
the competent authority, but which was licensed during the period in relation to
which a complaint by an eligible customer is made to the Arbiter, shall be considered
as falling within the definition of a financial services provider’.

The legislator contemplates the situation where a complainant can also raise a
complaint for ‘past’ services given by the service provider and does not impose a limit
as to the time when the service was offered save the provisions of Article 21(1)(b)(c)(d)
and the relevant Articles relating to prescription.

In arguing that the Complaint should be heard in Gibraltar, the Service Provider is
hinting that the Complainant should lodge a complaint in Gibraltar against a different
company, namely, Momentum Pensions (Gibraltar) Limited.

Since the Complaint relates to the conduct of the Service Provider at the time when
the Complainant was receiving a service from a licensed service provider, the Arbiter
cannot refrain from considering the case. However, in this connection, the Arbiter has
to consider the other pleas raised by the Service Provider based on Article 21(1)(b) and

(c).
Preliminary Plea regarding the Competence of the Arbiter

The Service Provider raised the plea that the Arbiter has no competence to consider
this case based on Article 21(1)(b) and Article 21(1)(c) of Chapter 555 of the Laws of
Malta.

Plea relating to Article 21(1)(b) of Chapter 555 of the Laws of Malta

Article 21(1(b) states that:

‘An Arbiter shall have the competence to hear complaints in terms of his functions
under article 19(1) in relation to the conduct of a financial service provider which
occurred on or after the first of May 2004

Provided that a complaint about conduct which occurred before the entry into force
of this Act shall be made by not later than two years from the date when this
paragraph comes into force.’

Firstly, the Arbiter notes that it took over three and a half months for the Service
Provider to send the Complainant a reply to her formal complaint. (fn. 6 The
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Complainant’s formal complaint dated 16 February 2018 was answered by the Service
Provider on 4 June 2018) The Arbiter does not see a valid reason why the Service
Provider took so long to send a reply and related documents, even if it had to deal
with other complaints around the same time.

The Arbiter deems it as very unprofessional for a service provider to make all in its
powers to hinder a complaint against it, procrastinate and then raise the plea of lack
of competence on the pretext that the action is ‘time-barred’. It is a long accepted
legal principle that no one can rest on his own wrong.

As to Article 21(1)(b), it is noted that the said article stipulates that a complaint
related to the ‘conduct’ of the financial service provider which occurred before the
entry into force of this Act shall be made not later than two years from the date when
this paragraph comes into force. This paragraph came into force on the 18 April 2016.

The law does not refer to the date when a transaction takes place but refers to the
date when the alleged misconduct took place.

Consequently, the Arbiter has to determine whether the conduct complained of took
place before the 18 April 2016 or after, in accordance with the facts and circumstances
of the case.

In the case of a financial investment, the conduct of the service provider cannot be
determined from the date when the transaction took place and, it is for this reason
that the legislator departed from that date and laid the emphasis on the date when
the conduct took place.

In this case, the conduct complained of involves the conduct of the Service Provider as
trustee and retirement scheme administrator of the Scheme, during the period in
which Montpelier was the adviser, which role MPM occupied since the Complainant
became a member of the Scheme and continued till May 2016 when the Complainant
left the scheme in Malta and seemingly changed her adviser at the time of transfer.

It is also noted that with respect to the contested investments, which were done at
the time Montpelier was adviser and when MPM was acting as trustee and retirement
scheme administrator of the scheme, such investments still formed part of the
Complainant’s portfolio not only upon the transfer from the Malta Scheme to the
Gibraltar Scheme but also after May 2016. (fn. 7 As per the Valuation Statements
dated June 2018 presented by the Complainat in her additional submissions) Hence,
the Service Provider did not prove either in this particular case that the contested
investments no longer formed part of the portfolio after the coming into force of
Chapter 555 of the Laws of Malta.
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Since Chapter 555 of the Laws of Malta came into effect on the 18 April 2016, it is
amply clear that the conduct complained of continued even after Chapter 555 of the
Laws of Malta came into force, and, therefore, Article 21(1)(b) of the law does not

apply.
Article 21(1)(c)

The Service Provider, alternatively, also raises the plea that Article 21(1)(c) of Chapter
555 should apply.

Article 21(1)(c) provides that:

‘An Arbiter shall also have the competence to hear complaints in terms of his
functions under article 19(1) in relation to the conduct of a financial service provider
occurring after the coming into force of this Act, if a complaint is registered in writing
with the financial services provider not later than two years from the day on which
the complainant first had knowledge of the matters complained of.’

In that case, the Complainant had two years to complain to the Service Provider from
the day on which the complainant first had knowledge of the matters complained of’.

In its Reply before the Arbiter for Financial Services, the Service Provider only
submitted that more than two years have lapsed since the conduct complained of
took place and did not elaborate any further as to why the Complaint cannot be
entertained in terms of the said article.

In its additional submissions, MPM ‘pleaded prescription in terms of art 21(1)(c) of
Cap. 555’ and submited that ‘the complaint is prescribed on the basis that the
Member has exited the Momentum scheme over 3 years ago’.

The Complainant exited the Retirement Scheme in May 2016, and the formal
complaint with the Service Provider was made by the Complainant on 16 February
2018 and, accordingly, less than two years had passed from the time of exit of the
Momentum scheme till the formal complaint to the Service Provider as is established
by law.

With respect to the exit from the Momentum scheme, even if one had to take the date
when the Complainant completed the ‘Pension Transfer Document’, which was
presented by MPM in its additional submissions and which document was signed by
the Complainant on 10 March 2016 and by the receiving scheme (that is the Gibraltar
scheme) on 25 April 2016, the two years’ timeframe referred to in Article 21(1)(c) did
not expire even with reference to such dates given that the formal complaint with the
service provider was filed on 16 February 2018 as indicated.
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It is also noted that not even two years had passed from the coming into force of
Chapter 555 of the Laws of Malta and the date when the formal complaint was made
by the Complainant with the Service Provider.

For the above-stated reasons, this plea is also being rejected and the Arbiter declares
that he has the competence to deal with this Complaint.

The Merits of the Case

The Arbiter will decide the complaint by reference to what, in his opinion, is fair,
equitable and reasonable in the particular circumstances and substantive merits of
the case. (fn. 8 Cap. 555, Art. 19(3)(b))

The Arbiter is considering all pleas raised by the Service Provider relating to the merits
of the case together to avoid repetition and to expedite the decision as he is obliged
to do in terms of Chapter 555 (fn. 9 Art 19(3)(d)) which stipulates that he should deal
with the complaints in ‘an economical and expeditious manner’.

The Complainant

The Complainant is of British nationality and resided in Brunei at the time of
application as per the details contained in the Application for Membership of the
Momentum Malta Retirement Trust (‘the Application Form for Membership’).

Her occupation was indicated as ‘Teacher’ in the Application Form for Membership. It
was not proven during the case that the Complainant was a professional investor, and
consequently the Complainant can be treated as a retail client.

The Complainant was accepted by MPM as member of the Retirement Scheme on 31
October 2012. The risk profile of the Complainant was indicated of ‘Medium Risk’ in
her Application Form for Membership.

The Service Provider

The Retirement Scheme was established by Momentum Pensions Malta Limited
(‘MPM’). MPM is licensed by the MFSA as a Retirement Scheme Administrator (fn. 10
https://www.mfsa.mt/financial-services-register/result/?id=3453) and acts as the
Retirement Scheme Administrator and Trustee of the Scheme.

The Legal Framework

The Retirement Scheme and MPM are subject to specific financial services legislation
and regulations issued in Malta, including conditions or pension rules issued by the
MFSA in terms of the regulatory framework applicable for personal retirement
schemes.
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The Special Funds (Regulation) Act, 2002 (‘SFA’) was the first legislative framework
which applied to the Scheme and the Service Provider. The SFA was repealed and
replaced by the Retirement Pensions Act (Chapter 514 of the Laws of Malta) (‘RPA’).
The RPA was published in August 2011 and came into force on the 1 January 2015.
(fn. 11 Retirement Pensions Act, Cap. 514/Circular letter issued by the MFSA -
https://www.mfsa.com.mt/firms/requlation/pensions/pension-rules-applicable-as-
from-1-january-2015/)

There were transitional provisions in respect of those persons who, upon the coming
into force of the RPA, were registered under the SFA. The Retirement Pensions
(Transitional Provisions) Regulations, 2015 provided that retirement schemes or any
person registered under the SFA had one year from the coming into force of the RPA
to apply for authorisation under the RPA.

In terms of Regulation 3 of the said Transitional Provisions Regulations, such schemes
or persons continued to be governed by the provisions of the SFA until such time that
these were granted authorisation by MFSA under the RPA. Registration under the RPA
was granted to the Retirement Scheme and the Service Provider on 1 January 2016
and, hence, the framework under the RPA became applicable as from such date.

The Trusts and Trustees Act (Chapter 331 of the Laws of Malta), (‘TTA’) is also much
relevant and applicable to the Service Provider, as per Article 1(2) and Article 43(6)(c)
of the TTA, in light of MPM'’s role as the Retirement Scheme Administrator and Trustee
of the Retirement Scheme.

Indeed, Article 1(2) of the TTA provides that:

‘The provisions of this Act, except as otherwise provided in this Act, shall apply
to all trustees, whether such trustees are authorised, or are not required to
obtain authorisation in terms of article 43 and article 43A’,

with Article 43(6)(c) in turn providing that:

‘A person licensed in terms of the Retirement Pensions Act to act as a
Retirement Scheme Administrator acting as a trustee to retirement schemes
shall not require further authorisation in terms of this Act provided that such
trustee services are limited to retirement schemes ...".

Particularities of the Case

The Retirement Scheme in respect of which the Complaint is being made and the
contested Underlying Investments
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The Momentum Malta Retirement Trust (‘the Retirement Scheme’ or ‘the Scheme’) is
a trust domiciled in Malta. It was granted a registration by the MFSA (fn. 12
https://www.mfsa.com.mt/financial-services-reqgister/result/?id=3454) as a

Retirement Scheme under the Special Funds (Regulation) Act in April 2011 and under
the Retirement Pensions Act in January 2016. (fn. 13 As per the Registration
Certificates issued by MFSA to the Scheme attached to an affidavit by Stewart Davies
of MPM, presented in Case Number 127/2018 decided today)

The Arbiter notes that the case in question does not involve a member-directed
personal retirement scheme with an investment adviser advising the Member on the
choice of investments, but a member-directed personal scheme with a third party
managing the member’s investments on a discretionary basis (fn. 14 As per condition
9.2(b), Part B.9 of the ‘Supplementary Conditions in the case of entirely Member
Directed Schemes’ of the Pension Rules for Personal Retirement Schemes)

This is reflected by MPM in its Reply before the Arbiter for Financial Services (fn. 15
Para. 6, Page 2 of MPM'’s Reply)

The assets held in the Complainant’s account with the Retirement Scheme was used
to acquire a whole of life insurance policy, this being the Executive Redemption Bond
issued by Skandia International (fn. 17 Skandia International eventually rebranded to
Old Mutual International - https://www.oldmutualwealth.co.uk/Media-Centre/2014-
press-releases/december-20141/skandiainternational-rebrands-to-old-mutual-
international/)/Old Mutual International.

The premium in the said policy was in turn invested in investment instruments under
the disrectionary mandate of the adviser whose investment instructions were
accepted and executed by MPM.

The investments contested by the Complainant involved the following:

- an investment of GBP28,000 invested into two structured notes — GBP19,000
into a structured note issued by BNP and GBP9,000 into a structured note
issued by RBC;

- an investment of GBP30,500 invested into collective investment scheme
offered by Inspirato. (fn. 18 Section D of the Complaint Form and email dated
13 June by the Complainant to MPM, pg. 9/10 of the attachment to the
Complainant Form)

The said transactions occurred whilst the Complainant was a member of the Malta
Retirement Scheme. The two structured note investments were identified by
Momentum as the RBC US Large Cap Phoenix (‘the RBC investment’) and the BNP
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European Recovery Phoenix (‘the BNP investment’). (fn. 19 Letter dated 4 June 2018,
sent to the Complainant by the Group Chairman of Momentum, which reply was sent
for Momentum Pensions Malta Limited and Momentum Pensions (Gibraltar) Limited.)

In her additional submissions, the Complainant provided documentation which
indicated the following:

- the final maturity of the BNP investment in 2019, which investment provided
a final cash payout of GBP8,112.83; (fn. 20 A fol. 125 — ‘Payment Confirmation
— Final Maturity’ sheet issued by OMI in respect of this product; A fol. 134 &
135 also refer)

- according to a valuation issued by OMI dated 6 June 2018, the RBC US Large
Cap Phoenix note experienced an unrealised loss of GBP6,850.80 at the time;

- an investment in three Inspirato collective investment schemes for a total of
GBP30,500, which according to a valuation statement issued by OM| as at 25
February 2019 had an unrealised loss of GBP266.76, GBP371.21 and
GBP500.43 respectively and, thus, in total an unrealised loss of GBP1,138.40
at the time.

In its additional submissions, the Service Provider in turn submitted the following:

- that whilst the Complainant claimed a loss of GBP19,000 on the BNP
investment, this ‘product returned capital of £9,442 together with coupons of
£1,330 resulting in a Net Loss of £8,112’ (fn. 21 A fol. 140)

The Arbiter notes that the figure of ‘Net Loss’ of £8,112 indicated by MPM does not
tally with the statement provided by the Complainant which actually indicated a cash
payment of £8,112 as indicated above. It seems the Service Provider wanted to
indicate that the product returned capital of £9,442 made up of coupons of £1,330
and the cash payment upon maturity of £8,112. The resulting realised Net loss would
in turn amount to £9,558 and not ‘a Net Loss of £8,112’. (fn. 22 €19,000 less £9,442)

- with respect to the RBC investment, MPM submitted that whilst the
Complainant claimed a loss of £9,000 on this investment, this ‘product
returned capital of £3573.5 together with coupons of £720 resulting in a Net
Loss of £2,853.50’. (fn. 23 Ibid.)

Again, the figures here provided by the Service Provider do not tally

- with respect to the Inspirato funds, MPM noted that whilst the Complainant
is seeking MIPM to reimburse the value of these funds, MPM noted that ‘at
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this stage, the evidence presented suggest little or no loss (total LOSS
£1,138.40 — NOT THE £30,000 SHE IS CLAIMINGY)’. (fn. 24 A fol. 141)

Investment Adviser

The Application Form for Membership indicates Montpelier (Labuan) Ltd
(‘Montpelier’), of Suite A-13-1, 13" Floor, Manara UOA Bangsar, 5 Jalan Bangsar
Utama 1, 59000 Kuala Lumpur, as the investment adviser appointed by the
Complainant, with Diana Ducherty indicated as the individual adviser of Montpelier.
(fn. 25 As per pg. 1/2 of MPM'’s reply to the OAFS)

The Application Form for Membership dated 17 October 2012, further indicated
Montpelier being a regulated entity, with the regulator identified as the ‘Labuan FSA’.

The Skandia International Application Form in respect of the Executive Redemption
Bond, and Skandia’s ‘appointment of fund adviser’ form signed in October/November
2012, (fn. 26 Attached as Appendix 2 and 3 to the MPM'’s Reply) both indicate an
entity with a slightly different name this being Montpelier Malaysia Limited, as the
adviser. In the said forms, Montpelier Malaysia Limited bears the same contact details
of Montpelier (Labuan) Ltd indicated in MPM’s Application Form. The name of the
individual adviser of Monteplier Malaysia Limited is indicated as Stuart Williamson in
Skandia’s form.

Monteplier Malaysia Limited was indicated, in Skandia’s ‘appointment of fund
adviser’ form, as having a discretionary mandate, meaning that ‘the fund adviser has
complete discretionary authority, without consulting me/us, to make all investment
decisions, to buy or sell assets, hold cash or other investments’. (fn. 27 ‘Option 2 —
Discretionary investment manager authority’, selected in Skandia International form
titled ‘appointing a fund adviser to your Royal Skandia portfolio bond’)

Further Considerations
Responsibilities of the Service Provider

MPM is subject to the duties, functions and responsibilities applicable as a Retirement
Scheme Administrator and Trustee of the Scheme.

Obligations under the SFA, RPA and directives/rules issued thereunder

In terms of the MFSA’s Registration Certificate dated 28 April 2011 issued to MPM
under the SFA, MPM was required, in the capacity of Retirement Scheme
Administrator, ‘to perform all duties as stipulated by articles 17 and 19 of the Special
Funds (Regulation) Act, 2002 ... in connection with the ordinary or day to-day
operations of a Retirement Scheme registered under the [SFA]’. (fn. 28 As per the
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Registration Certificate issued by MFSA attached to an affidavit by Stewart Davies of
MPM, presented in Case Number 127/2018 decided today.)

The obligations of MPM as a Retirement Scheme Administrator under the SFA are
outlined in the Act itself and the various conditions stipulated in the original
Registration Certificate which inter alia also referred to various Standard Operational
Conditions (such as those set out in Sections B.2, B.5, B.7 of Part B and Part C) of the
‘Directives for Occupational Retirement Schemes, Retirement Funds and Related
Parties under the Special Funds (Regulation) Act, 2002’ (‘the Directives’).

In terms of the said Registration Certificate issued under the SFA, MPM was also
required to assume and carry out, on behalf of the Scheme, any functions and
obligations applicable to the Scheme under the SFA, the regulations and the Directives
issued thereunder.

Following the repeal of the SFA and issue of the Registration Certificate dated 1
January 2016 under the RPA, MPM was subject to the provisions relating to the
services of a retirement scheme administrator in connection with the ordinary or day-
to-day operations of a Retirement Scheme registered under the RPA. As a Retirement
Scheme Administrator, MPM was subject to the conditions outlined in the ‘Pension
Rules for Service Providers issued under the Retirement Pensions Act’ (‘the Pension
Rules for Service Providers’) and the ‘Pension Rules for Personal Retirement Schemes
issued under the Retirement Pensions Act’ (‘the Pension Rules for Personal
Retirement Schemes’).

In terms of the said Registration Certificate issued under the RPA, MPM was also
required to assume and carry out, on behalf of the Scheme, any functions and
obligations applicable to the Scheme under the RPA, the regulations and the Pension
Rules issued thereunder.

One key duty of the Retirement Scheme Administrator emerging from the primary
legislation itself is the duty to ‘act in the best interests of the scheme’ as outlined in
Article 19(2) of the SFA and Article 13(1) of the RPA.

From the various general conduct of business rules/standard licence conditions
applicable to MPM in its role as Retirement Scheme Administrator under the SFA/ RPA
regime respectively, it is pertinent to note the following general principles: (fn. 29
Emphasis added by the Arbiter)

a) Rule 2.6.2 of Part B.2.6 titled ‘General Conduct of Business Rules applicable to
the Scheme Administrator’ of the Directives issued under the SFA, which applied
to MPM as a Scheme Administrator under the SFA, provided that ‘The Scheme
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Administrator shall act with due skill, care and diligence — in the best interests
of the Beneficiaries ...".

The same principle continued to apply under the rules issued under the RPA.
Rule 4.1.4, Part B.4.1 titled ‘Conduct of Business Rules’ of the Pension Rules for
Service Providers dated 1 January 2015 issued in terms of the RPA, and which
applied to MPM as a Scheme Administrator under the RPA, provided that:

‘The Service Provider shall act with due skill, care and diligence ...".

b) Rule2.7.1of Part B.2.7 titled ‘Conduct of Business Rules related to the Scheme’s
Assets’, of the Directives issued under the SFA, which applied to MPM as a
Scheme Administrator under the SFA, provided that:

‘The Scheme Administrator shall arrange for the Scheme assets to be invested
in a prudent manner and in the best interest of Beneficiaries ...".

The same principle continued to apply under the rules issued under the RPA.
Standard Condition 3.1.2, of Part B.3 titled ‘Conditions relating to the
investments of the Scheme’ of the Pension Rules for Personal Retirement
Schemes dated 1 January 2015 issued in terms of the RPA, provided that:

‘The Scheme’s assets shall be invested in a prudent manner and in the best
interest of Members and Beneficiaries and also in accordance with the
investment rules laid out in its Scheme Particulars and otherwise in the
Constitutional Document and Scheme Document’;

c) Rule 2.6.4 of Part B.2.6 titled ‘General Conduct of Business Rules applicable to
the Scheme Administrator’ of the Directives issued under the SFA, which applied
to MPM as a Scheme Administrator under the SFA provided that:

‘The Scheme Administrator shall organise and control its affairs in a responsible
manner and shall have adequate operational, administrative and financial
procedures and controls in respect of its own business and the Scheme to
ensure compliance with regulatory conditions and to enable it to be effectively
prepared to manage, reduce and mitigate the risks to which it is exposed ...".

The same principle continued to apply under the rules issued under the RPA.
Standard Condition 4.1.7, Part B.4.1 titled ‘Conduct of Business Rules’ of the
Pension Rules for Service Providers dated 1 January 2015 issued in terms of the
RPA, provided that:
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‘The Service Provider shall organise and control its affairs in a responsible
manner and shall have adequate operational, administrative and financial
procedures and controls in respect of its own business and the Scheme or
Retirement Fund, as applicable, to ensure compliance with regulatory
conditions and to enable it to be effectively prepared to manage, reduce and
mitigate the risks to which it is exposed.’

Standard Condition 1.2.2, Part B.1.2 titled ‘Operation of the Scheme, of the
Pension Rules for Personal Retirement Schemes dated 1 January 2015 issued in
terms of the RPA, also required that:

‘The Scheme shall organise and control its affairs in a responsible manner and
shall have adequate operational, administrative and financial procedures and
controls to ensure compliance with all regulatory requirements’.

Trustee and Fiduciary obligations

As highlighted in the section titled ‘The Legal Framework’ above, the Trusts and
Trustees Act (‘TTA’), Chapter 331 of the Laws of Malta is also relevant for MPM
considering its capacity as Trustee of the Scheme. This is an important aspect on which
not much emphasis on, and reference to, has been made by the Service Provider in its
submissions.

Article 21 (1) of the TTA which deals with the ‘Duties of trustees’, stipulates a crucial
aspect, that of the bonus paterfamilias, which applies to MPM.

The said article provides that:

‘(1) Trustees shall in the execution of their duties and the exercise of their powers
and discretions act with the prudence, diligence and attention of a bonus

paterfamilias, act in utmost good faith and avoid any conflict of interest’.
It is also to be noted that Article 21 (2)(a) of the TTA, further specifies that:

‘Subject to the provisions of this Act, trustees shall carry out and administer the
trust according to its terms; and, subject as aforesaid, the trustees shall ensure that
the trust property is vested in them or is under their control and shall, so far as
reasonable and subject to the terms of the trust, safeguard the trust property from
loss or damage ...".

In its role as Trustee, MPM was accordingly duty bound to administer the Scheme
and its assets to high standards of diligence and accountability.

The trustee, having acquired the property of the Scheme in ownership under trust,
had to deal with such property ‘as a fiduciary acting exclusively in the interest of the
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beneficiaries, with honesty, diligence and impartiality’. (fn. 30 Editor Dr Max Ganado,
‘An Introduction to Maltese Financial Services Law’, Allied Publications 2009, p.174)

As has been authoritatively stated:

‘Trustees have many duties relating to the property vested in them. These can be
summarized as follows: to act diligently, to act honestly and in good faith and with
impartiality towards beneficiaries, to account to the beneficiaries and to provide
them with information, to safeguard and keep control of the trust property and to
apply the trust property in accordance with the terms of the trust’. (fn. 31. Op. Cit,,
p. 178)

The fiduciary and trustee obligations were also highlighted by MFSA in a recent
publication where it was stated that:

‘In carrying out his functions, a RSA [retirement scheme administrator] of a
Personal Retirement Scheme has a fiduciary duty to protect the interests of
members and beneficiaries. It is to be noted that by virtue of Article 1124A of the
Civil Code (Chapter 16 of the Laws of Malta), the RSA has certain fiduciary obligations
to members or beneficiaries, which arise in virtue of law, contract, quasi-contract or
trusts. In particular, the RSA shall act honestly, carry out his obligations with utmost
good faith, as well as exercise the diligence of a bonus pater familias in the
performance of his obligations’. (fn. 32 Page 9 — Consultation Document on
Amendments to the Pension Rules issued under the Retirement Pensions Act [MFSA
Ref: 09-2017], dated 6 December 2017)

Although this Consultation Document was published in 2017, MFSA was basically
outlining principles established both in the TTA and the Civil Code which had already
been in force prior to 2017.

The above are considered to be crucial aspects which should have guided MPM in
its actions and which shall accordingly be considered in this decision.

Other relevant aspects

One other important duty relevant to the case in question relates to the oversight and
monitoring function of the Service Provider in respect of the Scheme including with
respect to investments. The Arbiter is aware, that as acknowledged by the Service
Provider in other cases involving the Scheme, (fn. 33 Affidavit presented by Stewart
Davies Director of MPM, submitted in a number of other cases made against MPM in
relation to the Scheme, such as in Case Number 127/2018, decided today), whilst
MPM'’s duties did not involve the provision of investment advice, however, MPM did
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... retain the power to ultimately decide whether to proceed with an investment or
otherwise’. (fn. 34 Para. 17, page 5, of the said affidavit of Stewart Davies) Once an
investment decision is communicated to the retirement scheme administrator, it is
noted that:

‘The RSA will then ensure that the proposed trade on the dealing instruction, when
considered in the context of the entire portfolio, ensures a suitable level of
diversification, is in line with the member’s attitude to risk and in line with the
investment guidelines (applicable at the time the trade is placed) ...". (fn. 35 Para.
31, Page 8, of the said affidavit of Stewart Davies)

MPM had accordingly the final say prior to the placement of a dealing instruction,
in that, if MPM was satisfied that the level of diversification is suitable and in order,
and the member’s portfolio as a whole is in line with his attitude to risk and
investment guidelines ‘the dealing instruction will be placed with the insurance
company and the trade will be executed. If the RSA is not so satisfied, then the trade
will not be proceeded with’. (fn. 36 Para. 33, Page 9, of the affidavit of Stewart
Davies. Para 17 of Page 5, of the said affidavit also refers)

This, in essence, reflected the rationale behind the statement reading:

‘I accept that | or my chosen professional adviser may suggest investment
preferences to be considered, however, the Retirement Scheme administrator will
retain full power and discretion for all decisions relating to the purchase, retention
and sale of the investments within my Momentum Retirement Fund’,

which featured in the ‘Declarations’ section of the Application Form for Membership
signed by the Complainant.

The MFSA regarded the oversight function of the Retirement Scheme Administrator
as an important obligation where it emphasised, in recent years, the said role.

The MFSA explained that it:

‘...is of the view that as specified in SLC 1.3.1 of Part B.1 (Pension Rules for Retirement
Scheme Administrators) of the Pension Rules for Service Providers, the RSA, in
carrying out his functions, shall act in the best interests of the Scheme members and
beneficiaries. The MFSA expects the RSA to be diligent and to take into account his
fiduciary role towards the members and beneficiaries, at all times, irrespective of the
form in which the Scheme is established. The RSA is expected to approve transactions
and to ensure that these are in line with the investment restrictions and the risk
profile of the member in relation to his individual member account within the
Scheme’. (fn. 37 Pg. 7 of the MFSA’s Consultation Document dated 16 November 2018
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titled ‘Consultation on Amendments to the Pension Rules for Personal Retirement
Schemes issued under the Retirement Pensions act’ (MFSA Ref. 15/2018 -
https://www.mfsa.com.mt/publications/policy-and-quidelines/consulation-

doucments-archive/)

The MFSA has also highlighted the need for the retirement scheme administrator to
query and probe the actions of a regulated investment adviser stating that:

‘the MFSA also remains of the view that the RSA is to be considered responsible to
verify and monitor that investments in the individual member account are diversified,
and the RSA is not to merely accept the proposed investments, but it should acquire
information and assess such investments’. (fn. 38 Pg. 9 of MFSA’s Consultation
Document dated 16 November 2018 titled ‘Consultation on Amendments to the
Pension Rules for Personal Retirement Schemes issued under the Retirement
Pensions Act’ (MFSA Ref. 15/2018)

Despite that the above-quoted MFSA statements were made in 2018, an oversight
function applied during the period relating to the case in question as explained earlier
on. Indeed, in the Application for Membership signed by the Complainant dated
October 2012, the section titled ‘Investment Policy Statement’ included a provision
that:

‘Momentum Pensions Malta Ltd are professional Retirement Scheme Administrators.
We will consider your Investment preferences and ensure your retirement fund is
managed in line with the relevant regulatory requirements of HMRC and the Malta
Financial Services Authority. The Retirement Scheme Administrator will retain
ultimate power and discretion with regards to the investment decisions. The
Retirement Scheme Administrator binds himself to review the performance of the
Scheme using generally accepted local and international benchmarks prevalent at the
time and fully in line with the requirements of SOC B 1.3.2 iii of the Directive issued
under the Act. The Retirement Scheme Administrator, furthermore, shall ensure
that any investments made are within the diversification parameters established
under the prevailing legislation whilst at the same time, having due regard to any
Member’s ‘letter of wishes’. However, it is clear that the Retirement Scheme
Administrator will use his absolute discretion at all times and will place any
investments in the best interests of the Members and the Beneficiaries as explained
in Clause 13.1 of the Trust Deed’.

Other Observations and Conclusions

Key considerations relating to the principal alleged failures
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The Arbiter will now consider the principal alleged failure which, in essence, involved
the claim that the Service Provider, as trustee of the scheme, did not adequately
exercise its duty of care by allowing unsuitable investments made by the
Complainant’s adviser, Montpelier, within the Retirement Scheme.

As to the claimed unsuitability of the investments, the Complainant, in essence
alleged that the structured note investments were for professional investors and ‘not
geared or suitable for retail investors’ and did not reflect her ‘medium risk profile’,
whilst the investments into the Inspirato funds were questionable as it was claimed
Montpelier had a vested interest in Inspirato.

General observations

On a general note, it is clear that MPM did not provide investment advice in relation
to the underlying investments of the Scheme. The role of the investment adviser was
the duty of other parties, such as Montpelier.

This would reflect on the extent of responsibility that the financial adviser and the
RSA and Trustee had in this case as will be later decided in this decision.

However, despite that the Retirement Scheme Administrator was not the entity which
provided the investment advice to invest in the contested financial instruments, MPM
had nevertheless certain obligations to undertake in its role of Trustee and Scheme
Administrator. The obligations of the trustee and retirement scheme administrator
in relation to a retirement plan are important ones and could have a substantial
bearing on the operations and activities of the scheme and affect directly, or
indirectly, its performance.

Consideration thus needs to be made as to whether MPM failed in any relevant
obligations and duties, and if so, to what extent any such failures are considered to
have had a bearing or otherwise on the financial performance of the Scheme and the
resulting losses for the Complainant.

A. The permitted portfolio composition

Investment into Structured Notes
Preliminary observations

The sale of, and investment into, structured notes is an area which has attracted
various debates internationally including reviews by requlatory authorities over the
years. Such debates and reviews have been occurring even way back since the time
when the Retirement Scheme was granted registration in 2011.
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The Arbiter considers that caution was reasonably expected to be exercised with
respect to investments in, and extent of exposure to, such products since the time
of the Scheme’s registration. Even more so when taking into consideration the
nature of the Retirement Scheme and its specific objective. A typical definition of a
structured note provides that:

‘A structured note is a debt security issued by financial institutions; its return is based
on equity indexes, a single equity, a basket of equities, interest rates, commodities or
foreign currencies. The return on a structured note is linked to the performance of
an underlying asset, group of  assets or index’ (fn. 39
https://www.investopedia.com/terms/s/structurednote.asp)

A structured note is further described as ‘a debt obligation — basically like an 10U from
the issuing investment bank — with an embedded derivative component; in other
words, it invests in assets via derivative instruments’. (fn 40
https://www.investopedia.com/articles/bonds/10/strutured-notes.asp)

In its additional submissions, the Service Provider attached product sheets in respect
of the two structured note investments allowed within the Complainant’s portfolio of
investments. In addition to the product sheet presented, the Office of the Arbiter for
Financial Services (‘OAFS’) also traced the fact sheet in respect of the RBC structured
note investment that featured in the Complainant’s portfolio. (fn. 41 Fact Sheet for
the RBC structured note bearing ISIN No. X50994307295:
https://www.portmanassociates.com/wp-content/uploads/2015/08/RBC-US-Large-
Cap-Phoenix-Autocallable-Notes-FactSheet.pdf)

It is to be noted that the product sheets/fact sheet sourced highlighted a number of
risks in respect of the capital invested into these products.

Apart from the credit risk of the issuer and the liquidity risk, the product/fact sheet of
the said structured products also highlighted risk warnings about the notes not being
capital protected, warning that the investor could possibly receive less than the
original amount invested, or potentially even losing all of the investment.

A particular feature emerging of the type of structured notes invested into, involved
the application of capital buffers and barriers. In this regard, the product/fact sheet
of such products described and included warnings that the invested capital was at risk
in case of a particular event occurring. Such event typically comprised a fall, observed
on a specific date of more than a percentage specified in the respective fact sheet, in
the value of any underlying asset to which the structured note was linked. The fall in
value would typically be observed on maturity/final valuation of the note. The
specified percentage in the fall in value mentioned in the relevant product/fact sheet
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was of 50% of the initial value. The underlying asset to which the structured notes
were linked comprised equities.

The said product/fact sheets further included a warning, on the lines of:

‘If any stock has fallen by more than 50% (a Barrier breach) then investors receive the
performance of the Worst Performing Stock at Maturity’. (fn. 42 Example — Fact Sheet
of the structured note issued by RBC with ISIN no. XS1000868247-
https://www.portman-associates.com/wp-content/uploads/2013/11/RBC-Festive-
Fixed-IncomeFACTSHEET.pdf)

It is accordingly clear that there were certain specific risks in the structured products
invested into and there were material consequences if just one asset, out of a basket
of assets to which the respective note was linked, fell foul of the indicated barrier.
The implication of such a feature should have not been overlooked nor discounted.
Given the particular features of the structured notes invested into, neither should
have comfort been derived regarding the adequacy of such products just from the
fact that the structured notes were linked to a basket of quoted shares.

Whilst the Arbiter notes that, as highlighted by the Service Provider in its
submissions, the respective issuer of these structured product was a large
institution, the Arbiter does not however consider this aspect to justify either, on its
own, the investment into such products as other issues need to be taken into
consideration, not the least the nature of these products and the effects any events
or barriers that may form part of the key features of such products would have on
the investment if and when such events occur as detailed above. Another important
aspect that had to be considered is to whom these products were actually targeted,
which will be considered in the subsequent section.

Investments into Structured Products Targeted for Professional Investors

The key aspect relating to this Complaint indeed revolves around the nature of the
structured products and whether the said products, allowed within the Complainant’s
portfolio, were aimed solely for professional investors.

The Service Provider has not claimed that the Complainant was a professional
investor. No details have either emerged indicating the Complainant, as not being a
retail investor as explained above.

The fact sheet traced by the OAFS in relation to the RBC investment, which bears the
ISIN number indicated in the product sheet produced by the Service Provider, (fn. 43
Ibid.) specifies that this structured note was indeed targeted for professional
investors only. The said fact sheet in respect of the RBC investment clearly indicates
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that this note was ‘For Professional Investors Only’ and ‘not suitable for Retail
distribution” with the ‘Target Audience’ for this product being clearly specified as
‘Professional Investors Only’ as outlined in the ‘Key Features’ section of the fact sheet.

With respect to the BNP structured note investment, it is noted that the ‘Important
Information’ section of the fact sheet presented by the Service Provider in respect of
this product provided inter alia that the fact sheet ‘has been prepared by a Sales and
Marketing function within BNP Paribas (‘BNPP’) for, and is directed at, (a)
Professional Customers and Eligible Counterparties as defined by the Markets in
Financial Investments Directive, and (b) where relevant, persons who have
professional experience in matters relating to investments falling within Article 19(1)
of the Financial Services and Markets Act 2000 (Financial Promotion) Order 2005, and
at other persons to whom it may lawfully be communicated’.

The same section also highlighted that:

‘The Securities have no capital protection at any time and investing does put your
capital at risk. Investors should be aware that there is risk of partial or total loss of
any capital invested. Investment in the Securities is highly speculative and should
only be considered by investors who can afford to lose the entire capital invested’..
(fn. 44 Page 5 of the fact sheet in respect of the BNP European Recovery Phoenix
Autocall — Attachment to MPM'’s Additional Submissions) (fn. 45 Emphasis added by
the Arbiter)

In its submissions, the Service Provider claimed that the references to ‘Professional
Investors only’ in the fact sheets referred to the marketed documentation. This is,
however, not really the case. Besides that, no fact sheets were produced indicating
the contested structured notes as targeted for retail investors, it is clear that the fact
sheets presented and sourced were issued purposely for those investors who were
eligible to invest in the product. It is also clear that such products were not aimed for
retail investors but only for professional investors.

Therefore, it is considered that there is sufficient evidence resulting from the
product/fact sheet produced and sourced which show that the two structured
products allowed by MPM within the Complainant’s portfolio were not appropriate
and suitable for a retail client. In this regard, it is considered that there was a lack
of consideration by the Service Provider with respect to the suitability and target
investor of the said structured notes with such lack of consideration not being
reflective of the principle of acting with ‘due skill, care and diligence’ and ‘in the
best interests of’ the member as the relevant laws and rules mentioned above
obliged the Service Provider to do.
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The crucial aim of a retirement scheme, being that to provide for retirement
benefits — an aspect which forms the whole basis for the pension legislation and
regulatory framework to which the Retirement Scheme and MPM were subject to —
needs to be kept into context in this regard. The provision of retirement benefits
was indeed the Scheme’s sole purpose and investments which were ‘highly
speculative’ as indicated in the fact sheet of the BNP structured note itself, went
counter to such purpose.

Causal link and Synopsis of main aspects

The actual cause of the losses experienced by the Complainant on her investments in
structured notes cannot just be attributed to the underperformance of the
investments as a result of general market and investment risks as MPM has inter alia
suggested in these proceedings.

The deficiencies on the part of MPM in the undertaking of its obligations and duties
as Trustee and Retirement Scheme Administrator of the Scheme as highlighted
above impinge on the diligence it was required and reasonably expected to exercise
in such roles.

It is considered that such deficiencies prevented the losses from being minimised
and in a way contributed in part to the losses experienced. The actions and inactions
that occurred, as explained in this decision, enabled such losses to result within the
Scheme, leading to the Scheme’s failure to achieve its key objective.

Had MPM undertaken its role adequately and as duly expected from it, in terms of
the obligations resulting from the law, regulations and rules stipulated thereunder
and the conditions to which it was subject to as explained above, such losses would
have been avoided or mitigated accordingly.

The actual cause of the losses is indeed linked to and cannot be separated from the
actions and/or inactions of key parties involved with the Scheme, with MPM being
one of such parties.

In the particular circumstances of this case, the losses experienced on the
Retirement Scheme are ultimately tied, connected and attributed to events that
have been allowed to occur within the Retirement Scheme which MPM was duty
bound and reasonably in a position to prevent, stop and adequately raise as
appropriate with the Complainant.

Final Considerations
As indicated earlier, the role of a retirement scheme administrator and trustee does

not end, or is just strictly and solely limited, to the compliance of the specified rules.
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The wider aspects of its key role and responsibilities as a trustee and scheme
administrator must also be kept into context.

Whilst the Retirement Scheme Administrator was not responsible to provide
investment advice to the Complainant, the Retirement Scheme Administrator had
clear duties to check and ensure that the portfolio composition recommended by
the investment adviser involved instruments which were all suitable for the
Complainant in order to ensure that the portfolio composition was one enabling the
aim of the Retirement Scheme to be achieved with the necessary prudence required
in respect of a pension scheme.

The oversight function is an essential aspect in the context of personal retirement
schemes as part of the safeguards supporting the objective of retirement schemes.

It is considered that, had there been a careful consideration of the contested
structured products, the Service Provider would and should have intervened,
queried, challenged and raised concerns relating to the suitability of such products
and not allow the investments made in the said structured products as this ran
counter to the objectives of the retirement scheme and was not in the
Complainant’s best interests amongst others.

The Complainant ultimately relied on MPM as the Trustee and Retirement Scheme
Administrator of the Scheme as well as other parties within the Scheme’s structure,
to achieve the scope for which the pension arrangement was undertaken, that is,
to provide for retirement benefits and also reasonably expect a return to safeguard
her pension. Whilst losses may indeed occur on investments within a portfolio, a
pension portfolio needs to reflect a properly diversified, balanced and prudent
approach and only consist of suitable investments for the member concerned. The
investments undertaken need to ultimately reflect and promote the scope for which
the pension product has been created.

For the reasons explained it is considered that there was, at the very least, a lack of
diligence by the Service Provider in the carrying out of its duties as Trustee in regard
to the oversight function with respect to the structured note investments allowed
within the Complainant’s portfolio. It is also considered that with respect to such
function there are instances which indicate the Service Provider’s approach and
actions not being reflective of the requirements and obligations to which it was
subject to, as explained above in this decision. The Service Provider failed to act
with the prudence, diligence and attention of a bonus paterfamilias. (fn. 46 Cap 331
of the Laws of Malta, Art. 21(1))
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The Arbiter also considers that the Service Provider did not meet the ‘reasonable
and legitimate expectations’ (fn. 47 Cap. 555, Article 19(3)(c)) of the Complainant
who had placed her trust in the Service Provider and others, believing in their
professionalism and their duty of care and diligence.

Conclusion

For the above-stated reasons, the Arbiter considers the complaint to be fair,
equitable and reasonable in the particular circumstances and substantive merits of
the case (fn. 48 Cap. 555, Article 19(3)(b)) and is accepting it in so far as it is
compatible with this decision.

Cognisance needs to be taken, however, of the responsibilities of other parties
involved with the Scheme and its underlying investments, particularly, the role and
responsibilities of the investment adviser to the Member of the Scheme. Hence,
having carefully considered the case in question, the Arbiter considers that the
Service Provider is to be only partially held responsible for the losses incurred in
relation to the structured note investments.

Compensation

Being mindful of the key role of Momentum Pensions Malta Limited as Trustee and
Retirement Scheme Administrator of the Momentum Malta Retirement Trust and
in view of the deficiencies identified in the obligations emanating from such roles
as amply explained above, which deficiencies are considered to have prevented the
losses from being minimised and in a way contributed in part to the losses
experienced on the Retirement Scheme, the Arbiter concludes that the Complainant
should be compensated by Momentum Pensions Malta Limited for part of the
realised losses as further stipulated below.

In the particular circumstances of this case, considering that the Service Provider
had the last word on the investments and acted in its dual role of Trustee and
Retirement Scheme Administrator, the Arbiter considers it fair, equitable and
reasonable for Momentum Pensions Malta Limited, to be held responsible for
seventy per cent of the losses sustained by the Complainant on the structured note
investments after offsetting any realised profits from other investments constituted
by Montpelier at the time the Complainant was a member of the Retirement
Scheme, as further stipulated in detail hereunder.

The Arbiter does not consider that he can accept the Complainant’s claims in respect
of the Inspirato funds given that the alleged inappropriateness of such investments
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have, on the basis of the information and documentation provided, not been
substantiated nor emerged during the proceedings of the case in question.

Moreover, no sufficient evidence has either emerged, of there being sufficient
material deficiencies on the part of MPM in relation to the appointment of the
investment adviser, (which in this case, was Montpelier), to reasonably justify
compensation on any realised losses on such investments as well. Accordingly, the
Complainant’s request for a refund on the total investment into the Inspirato funds
is being rejected.

The Arbiter notes that the details of the status and performance of the portfolio
created by Montpelier until the transfer to the Gibraltar Scheme, are not sufficient
and current. The Arbiter shall accordingly formulate how compensation for the
Complainant is to be calculated by the Service Provider for the purpose of this
decision.

The Service Provider is, in this regard, being directed to pay the Complainant
compensation equivalent to 70% of the sum of the Realised Loss resulting on the
structured note investments after offsetting any realised profits made on the
remaining portfolio of investments constituted under Montpelier within the
Retirement Scheme. The Realised Loss on which compensation is to be paid shall, in
the particular circumstances of this case, be determined as follows:

(i) In respect of the indicated two structured note investments which, it is noted
have already matured or been redeemed at a loss, it shall be calculated the realised
loss resulting from the difference in the purchase value and the sale/maturity value
(amount realised) from such investments. The realised loss on the respective
structured note investment shall be reduced by the amount of any total interest or
other total income received from the respective investment throughout the holding
period to determine the actual amount of realised loss on the said two investments.

(ii) The realised loss on the two structured note investments as calculated in
paragraph (i) above shall be reduced by the Net Realised Profit, if any, resulting
from other investments in order to reach the figure of the Realised Loss on which
the stipulated compensation is to be calculated for the purposes of this decision.

In accordance with Article 26 (3)(c)(iv) of Chapter 555 of the Laws of Malta, the
Arbiter orders Momentum Pensions Malta Limited to pay the indicated amount of
compensation to the Complainant.
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A full and transparent breakdown of the calculations made by the Service Provider
in respect of the compensation as decided in this decision should be provided to the
Complainant.

With legal interest from the date of this decision till the date of payment.

Each party is to bear its own legal costs of these proceedings

L-Appell
6. Is-socjeta appellanta hasset ruhha aggravata bid-decizjoni appellata tal-

Arbitru, u fis-17 ta’ Awwissu, 2020 intavolat appell fejn qed titlob lil din il-Qorti
sabiex tirrevoka u thassar id-decizjoni appellata billi tilga’ l-aggravji taghha.
Tghid li I-aggravji taghha huma s-segwenti: (i) I-Arbitru applika u nterpreta hazin
il-ligi u r-regoli meta ddecieda li z-zewg structured products ma kienux addattati
ghall-appellata, u ghalhekk is-soc¢jeta appellanta ma kinitx agixxiet b’kura,
diligenza u hila ta’ bonus paterfamilias; (ii) I-Arbitru sejjes in-ness kawzali fuq

konsiderazzjonijiet infondati.

7. Permezz tad-digriet ta’ din il-Qorti tat-22 ta’ Dicembru, 2020, gew
mahtura |-Avukat Noel Bartolo u I-P.L. Quentin Tanti bhala kuraturi deputati
rapprezentanti lill-assenti appellata. Dawn intavolaw ir-risposta taghhom fis-27
ta’ Jannar, 2021 fejn issottomettew is-segwenti: (a) is-socjeta appellanta
ghandha tressaq prova li hija ghamlet kull tentattiv skont il-ligi ghall-fini ta’
notifika tal-appellata qabel m’ghaddew ghall-procedura tal-hatra ta’ kuraturi
deputati; (b) huma mhumiex edotti mill-fatti, u ghalhekk kienu geghdin jitolbu
lis-socjeta appellanta sabiex tipprovdilhom kull informazzjoni li hija jista’ jkollha

dwar kull mezz ta’ komunikazzjoni mal-appellata bil-ghan |i jsiru t-tentattivi
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necessarji ghall-kuntatt maghha u ghalhekk huma kienu geghdin jirrizervaw li
jipprezentaw risposta ulterjuri jekk u meta jsir tali kuntatt; (¢) id-decizjoni
appellata hija ekwa u gusta u m’hemmx lok li tigi disturbata la fattwalment u
lanqgas legalment; (d) I-aggravji huma nfondati fil-fatt u fid-dritt; (e) ged jintalab
li din il-Qorti terga’ taghmel apprezzament mill-gdid tal-provi u tal-
konsiderazzjonijiet tal-Arbitru, u dan ma jistax isir minn qorti ta’ revizjoni,
sakemm ma jirrizultax li jkun sar apprezzament manifestament zbaljat tal-provi
u tal-ligi fejn issir ingustizzja lejn xi parti, u dan ma kienx il-kaz hawnhekk; (f)
galadarba jirrizulta b’'mod ¢ar li I-analizi tal-Arbitru tal-fatti u tal-ligi hija gusta,

il-Qorti m’ghandhiex tiddisturba l-apprezzament tieghu.

Konsiderazzjonijiet ta’ din il-Qorti

8. Din il-Qorti ser tghaddi sabiex tikkunsidra l-aggravji tas-socjeta
appellanta, u dan fid-dawl tal-konsiderazzjonijiet maghmulin mill-Arbitru fid-

decizjoni appellata.

L-ewwel agqgravju:

9. Meta tfisser I-ewwel aggravju taghha, is-so¢jeta appellanta tirrileva li I-
ezercizzju li kellha taghmel fil-konfront tal-appellata bhala Amministratrici tal-
Iskema u Trustee taghha, kien li tikkunsidra I-portafoll shih taghha, li I-
investimenti joffru diversifikazzjoni, li l-investiment jirrispetta |-profil ta’ riskju
taghha, u li dan kien fil-parametri tal-linji gwida u tar-regoli mahruga mill-MFSA.
Jekk imbaghad hija tkun wettget |-imsemmi ezercizzju u tiddeciedi li I-

investiment jista’ isir, dan kien ifisser li I-investiment huwa “appropriate and
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suitable”. Tghid li fil-fatt ma kien hemm |-ebda decizjoni tal-Arbitru fejn dan sab
li hija kienet nagset milli tosserva xi regola tal-MFSA fir-rigward tal-portafoll, jew
li hija kienet nagset milli ssegwi I-linji gwida tal-investiment taghha stess. It-tieni
punt li s-socjeta appellanta tghid li tixtieq tirrileva, huwa li d-decizjoni jekk hija
ghandhiex tipprocedi b’negozju partikolari, trid isir fil-kuntest tal-portafoll shih
tal-membru, u dan spjegah fl-affidavit tieghu Stewart Davies |li ghalih jaghmel
riferiment |-Arbitru fid-decizjoni appellata. Is-socjeta appellanta ssostni li huwa
I-livell ta’ riskju li jgorr mieghu portafoll shih li ghandu jigi evalwat u [-argument
tal-Arbitru hawn kien wiehed zbaljat meta qies li ghandu jigi kkunsidrat il-livell
ta’ riskju ta’ kull strument. Tghid li I-Arbitru fid-decizjoni appellata jsemmi |-
prodotti strutturati, u jidher li huwa ha l-impressjoni li dawn huma prodotti ta’
riskju oghla min-natura taghhom stess. Izda tirrileva li kemm il-linji gwida taghha
u anki r-regoli tal-MFSA dejjem ippermettew investiment f'dawn il-prodotti, u
gatt ma kien ipprojbit sakemm isir fil-parametri permissibbli. Tkompli billi
ssostni li huwa maghruf li kwalunkwe investiment fih element ta’ riskju inerenti,
u ghalhekk il-fatt li investiment igorr mieghu certi riskji kif assoc¢jati mieghu, ma
jindika jew jissuggerixxi xejn aktar. Taccetta madankollu li hija kellha I-obbligi li
tassigura li f’kwalunkwe mument il-portafoll ta’ kull ilmentatur kellu jinzamm
fil-parametri tal-profil ta’ riskju tal-membru u tal-linji gwida u tar-regoli
applikabbli. Tghid li I-Arbitru skarta is-sottomissjonijiet taghha meta stqarr li |-

fact sheets kienu nhargu ghal min kien eligibbli li jinvesti.

It-tieni aggravju:

Is-so¢jeta appellanta tghid li hija thossha aggravata wkoll ghaliex I-Arbitru

ddikjara li hija kienet parzjalment responsabbli ghal 70% tat-telf soffert mill-
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appellata. Tghid |i fl-ewwel lok I-Arbitru sejjes in-ness kawzali fuq
konsiderazzjonijiet li hija kienet diga fissret li kienu nfondati, izda jekk imbaghad
wiehed kellu jaccetta li I-Arbitru kellu ragun, tghid li huwa nagas milli jispjega
kif attribwixxa lilha r-responsabbilta ta’ 70% tat-telf. Dan filwaqt li tghid li sabiex
jiddikjara responsabbilta, huwa kellu qabel xejn isib li hemm ness kawzali bejn
in-nuqgqasijiet taghha u t-telf soffert mill-appellata. I1zda ma kienet giet
ipprezentata |-ebda prova min-naha tal-appellata dwar dan in-ness. Tirrileva li
[-Arbitru fl-ebda hin ma ttenta li jindirizza I-kwezit li kienu tassew in-nugqasijiet
fil-kondotta tal-gestjoni taghha |i sarrfu fit-telf li garbet I-ilmentatri¢i jew
ikkontribwew ghalih. Is-socjeta appellanta tikkontendi li sabiex ikun hemm
responsabbilta ghat-telf, dan irid ikun prevedibbli u direttament attribwibbli
ghan-nugqqasijiet. Tghid li dan jirrikjedi valutazzjoni serja tal-provi. Tkompli tghid
illi fil-kaz odjern jidher li I-Arbitru ghamel xi konsiderazzjoni dwar dan il-kwezit,
izda din ma tirrizultax fid-decizjoni appellata, ghalkemm hija setghet tikkonkludi
b’riferiment ghal dik id-decizjoni appellata, li Montpelier li kienu I-konsulenti
finanzjarji tal-appellata, kellhom responsabbilta. Tikkontendi li fil-fatt la kienu
jezistu provi u langas saret analizi. Hawnhekk is-soc¢jeta appellanta tikkontendi
li r-responsabbilta taghha ¢ertament gatt ma setghet tkun akbar minn ta’ min
ta |-parir, jigifieri Montpelier. Taghmel ukoll riferiment ghar-riskji naturali tas-
suqg, u tishaqq li mehud dan kollu in konsiderazzjoni, ir-responsabbilta taghha

kellha tkun ingas minn 70%.

10. Il-Kuraturi Deputati mahtura sabiex jirrapprezentaw lill-assenti appellata,
fl-ewwel lok jissottomettu li s-soc¢jeta appellanta ghandha tressaq prova li hija

kienet ghamlet kull tenattiv sabiex tinnotifika lill-appellata gabel ma rrikorrew
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ghall-procedura tal-hatra taghhom. Fit-tieni lok issottomettew |i huma
mhumiex edotti mill-fatti, u ghalhekk talbu lis-so¢jeta appellanta sabiex
tipprovdilhom kull informazzjoni li jista’ jkollha sabiex huma jkunu jistghu
jaghmlu kuntatt maghha, u ghalhekk irrizervaw li jipprezentaw risposta ulterjuri
jekk u meta jsir dak il-kuntatt. Fit-tielet lok jikkontendu li mill-atti notifikati
lilhom ma kienx jidher li hemm lok ta’ appell, u ghalhekk id-decizjoni appellata
m’ghandhiex tigi ddisturbata fattwalment jew legalment. Komplew jghidu li |-
aggravji tas-socjeta appellanta huma ghal kollox infondati fil-fatt u fid-dritt u
ghalhekk ghandhom jigu respinti. Jissottomettu li s-socjeta appellanta permezz
tal-appell taghha geghda titlob lil din il-Qorti sabiex taghmel apprezzament mill-
gdid tal-provi u tal-konsiderazzjonijiet tal-Arbitru, u dan fejn skont il-
gurisprudenza ma jistax isir, ghajr fejn jirrizulta apprezzament manifestament
zbaljat tal-provi jew tal-ligi, li jwassal ghal pregudizzju lil xi parti. Jghidu li dan
certament ma kienx il-kaz hawnhekk, u din il-Qorti m’ghandhiex tiddisturba |-

apprezzament u l-valutazzjoni tal-fatti u tal-ligi maghmula mill-Arbitru.

11. Dinil-Qorti tibda billi tikkonsidra din |-ahhar sottomissjoni. Tghid li huwa
minnu li I-insenjament tal-grati tal-appell huwa li huma m’ghandhomx jindahlu
fid-decizjoni ta’ qorti jew tribunal tal-ewwel istanza, madankollu kif il-kuraturi
deputati stess jirrilevaw, dan huwa biss rilevanti fejn ma tirrizulta I-ebda raguni
serja u mpellenti li tirrikjedi l-indhil taghhom, sabiex b’hekk jigi evitat
pregudizzju lil xi parti. Ghal dan il-ghan il-Qorti tghid li hija ghandha tezamina
sew id-decizjoni appellata, u wara biss li taghmel dan hija tkun f'pozizzjoni i
tiddeciedi jekk hemmx lok ghall-intervent taghha. Dwar |-ewwel sottomissjoni

tal-Kuraturi Deputati, il-Qorti tghid li |-kwistjoni tal-hatra o meno taghhom
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kienet giet sorvolata minnha permezz tad-digriet taghha tal-24 ta’ Settembru,
2020, u certament din il-Qorti ma kinitx ser ta¢¢etta t-talba ghall-hatra taghhom

fin-nugqas tal-ezawriment ta’ kull procedura rikjesta mil-ligi.

12. L-Arbitru jibda bis-solita dikjarazzjoni |li m’hemm |-ebda dubju jew
kontestazzjoni dwarha, jigifieri li huwa kien ser jiddeciedi I-ilment skont dak li
fil-fehma tieghu kien gust, ekwu u ragonevoli fi¢-Cirkostanzi partikolari u
mehudin in konsiderazzjoni I-merti sostantivi tal-kaz. Imbaghad, wara li huwa
ghamel diversi konstatazzjonijiet fir-rigward tal-informazzjoni li huwa seta’ jiehu
dwar l-appellata mill-Applikazzjoni ghas-Shubija tal-Iskema?’, innota li ma kienx
gie ndikat jew ippruvat li l-appellata hija investitur professjonali, u mbaghad
ghadda sabiex ghamel |-osservazzjonijiet tieghu fir-rigward tas-socjeta
appellanta. II-Qorti ssib li dawn I-osservazzjonijiet huma kollha kemm korretti u

anki f'lokhom, u tikkonstata li m’hemm |-ebda kontestazzjoni dwarhom.

13. Wara li spjega I-gafas legali li kien jirregola I-Iskema u anki lis-soc¢jeta
appellanta, |-Arbitru rrileva li tali Skema kienet tikkonsisti f'trust b’domicilju
hawn Malta u kif awtorizzata mill-MFSA bhala Retirement Scheme f April 2011

taht I-Att li Jirregola Fondi Specjali (Kap. 450 tal-Ligijiet ta’ Malta kif imhassar) u

f'Jannar 2016 taht |-Att dwar Pensjonijiet ghall-Irtirar (Kap. 514 tal-Ligijiet ta’

Malta). L-Arbitru osserva li I-assi fil-kont tal-appellata mizmum fl-Iskema, kienu
gew utilizzati ghax-xiri ta’ polza ta’ assikurazzjoni fuq il-hajja mahruga minn
Skandia/OMI, u I-premium ta’ dik il-polza mbaghad gie investit f'’Zewg noti
strutturati skont il-mandat diskrezzjonarju moghti mill-appellata lill-konsulent

finanzjarju taghha, fejn imbaghad I-istruzzjonijiet tieghu gew accettati u

1 Araafol. 32 et seq.
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ezegwiti mis-socjeta appellanta, kif kien jirrizulta mill-Investor Profile, u dan taht
id-direzzjoni tal-konsulent finanzjarju taghha, kif accettat mis-socjeta

appellanta.

14. L-Arbitru kkonsidra li Montpelier kienet il-konsulent finanzjarju kif
mahtura mill-appellata sabiex taghtiha parir dwar l-assi mizmuma fl-Iskema.
Irrileva li skont I-Applikazzjoni ghal Shubija tas-17 ta’ Ottubru, 20122
Montpelier kienet indikata bhala entita regolata minn Labuan FSA. Imbaghad fl-
Applikazzjoni ta’ Skandia International fir-rigward tal-Executive Redemption
Bond u anki fil-formola tal-hatra tal-konsulent tal-fondi kif iffirmata
f’Ottubru/Novembru 20123, din l-entita kienet indikata b’mod dagsxejn
differenti bhala Montpelier Malaysia Limited, izda d-dettalji ta’ kuntatt kienu |-
istess. Skont I-imsemmija formola, I-Arbitru jghid li din is-soc¢jeta kienet tgawdi

mandat diskrezzjonariju.

15. L-Arbitru mbaghad ghadda sabiex ikkonsidra li s-soc¢jeta appellanta bhala
Amministratrici u Trustee tal-Iskema kienet soggetta ghall-obbligi, funzjonijiet u
responsabbiltajiet applikabbli, kemm dawk legali u anki dawk li kienu stipulati
fic-Certifikat ta’ Registrazzjoni taghha kif mahrug mill-MFSA fit-28 ta’ April, 2011
li jaghmel riferiment ghall-iStandard Operational Conditions [minn issa ’I
quddiem ‘SOC’] tad-Directives for Occupational Retirement Schemes,
Retirement Funds and Related Parties under the Special Funds (Regulation) Act,
2002 [minn issa 'l quddiem ‘id-Direttivi’]. Huwa hawn ghamel riferiment ghall-

Att li Jirregola Fondi Specjali, li gie sostitwit permezz tal-Att dwar Pensjonijiet

2 |bid.
3 A fol. 89 u 106 rispettivament.
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ghall-Irtirar u ghar-regoli maghmula tahthom, li ghalihom giet soggetta s-
socjeta appellanta mal-hrug tac¢-Certifikat ta’ Registrazzjoni tal-1 ta’ Jannar,
2016 taht il-Kap. 514. Sostna li wiehed mill-obbligi ewlenija taghha bhala
Amministratur tal-Iskema skont il-Kap. 450 u |-Kap. 514, kien proprju li tagixxi fl-

ahjar interessi tal-Iskema.

16. Il-Qorti hawn izzid tghid li m’hemmx dubju li s-soc¢jeta appellanta kellha
obbligi dagstant ¢ari hawn li timxi fl-ahjar interess tal-Iskema, kemm fiz-zmien
meta saret |-assenjazzjoni tal-polza lis-so¢jeta appellanta fis-sena 2012 meta
kienu applikabbli d-dispozizzjonijiet tal-Kap. 450, u anki sussegwentement meta
gie fis-sehh |-Att dwar Pensjonijiet ghall-Irtirar fis-sena 2015, u l-appellata

kienet ghadha membru tal-Iskema u garrbet it-telf allegat.

17.  Minn hawn [|-Arbitru ghadda sabiex elenka diversi principji li kienu
applikabbli fil-konfront tas-so¢jeta appellanta skont il-General Conduct of
Business Rules/Standard Licence Conditions applikabbli taht ir-regim tal-Kap.
450 kif imhassar, u tal-Kap. 514 |i ssostitwixxa dan tal-ahhar. Ghal darb’ohra I-
Qorti tirrileva li jirrizulta li s-soc¢jeta appellanta bhala Amministratur tal-Iskema
kienet tenuta li timxi b’kull hila dovuta, kura u diligenza fl-ahjar interessi tal-
beneficcjarji tal-Iskema. L-obbligi legali taghha jirrizultaw ¢ari u inekwivoci, tant
li I-Qorti tirrileva li diga minn dan li nghad, jirrizulta li d-difiza taghha li hija gatt
ma setghet tinzamm responsabbli stante li ma kellha I-ebda obbligu fil-konfront

tal-appellata, ma tistax tirnexxi.

18.  lzda I-Arbitru ma wagafx hawn, ghaliex ikkonsidra wkoll il-kariga taghha

bhala Trustee u rrileva li hawn kienu applikabbli |-provvedimenti tal-Att dwar
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Trusts u Trustees (Kap. 331), li I-Qorti tirrileva li kien gie fis-sehh fit-30 ta’ Gunju,
1989 kif sussegwentement emendat, u I-Arbitru ghamel riferiment partikolari
ghas-subartikolu 21(1), u l-para. (a) tas-subartikolu 21(2). Hawn il-Qorti tghid li
ghal darb’ohra d-difiza tas-socjeta appellanta ma ssib |-ebda sostenn. L-Arbitru
rrileva li fil-kariga taghha ta’ Trustee, is-socjeta appellanta kienet tenuta
sahansitra |i tamministra |-Iskema u l-assi taghha skont diligenza u
responsabbilta gholja. In sostenn ta’ dan kollu, I-Arbitru ghamel riferiment ghall-

pubblikazzjoni bl-isem An Introduction to Maltese Financial Services Law?, u

anki silta mill-pubblikazzjoni ricenti tal-MFSA tas-sena 2017, fejn din ittrattat
principji diga stabbiliti gabel dik id-data, permezz tal-Att dwar Trusts u Trustees

u anki permezz tal-Kodi¢i Civili.

19. L-Arbitru mbaghad accenna ghal obbligu iehor tas-socjeta appellanta li
huwa qgies importanti u rilevanti ghall-kaz in kwistjoni, dak ta’ sorveljanza u
monitoragg tal-Iskema, inkluz I-investimenti maghmula. Huwa ghamel
riferiment ghall-affidavit ta’ Stewart Davies®, fejn dan accetta li s-socjeta
appellanta fl-ahhar mill-ahhar kellha s-setgha |i tiddeciedi jekk I-investiment
ghandux isir, imma meta kkonsidrat il-portafoll shih, tali investiment kien
jassigura livell adegwat ta’ diversifikazzjoni u kien jirrifletti I-attitudni ta’ riskju
tal-membru u tal-linji gwidi ta’ dak iz-zmien. Dan kollu kif imfisser, tghid il-Qorti,
jaghmel car li s-socjeta appellanta kienet taf sew x’inhuma l-obbligi taghha lejn
il-membri tal-Iskema, u li dawn kienu sahansitra obbligi pozittivi fejn hija kienet
tenuta thares il-portafoll tal-membru individwali tal-Iskema u tagixxi skont il-

kaz. L-Arbitru osserva li x-xhieda ta’ Stewart Davies kienet sahansitra riflessa fil-

4 Ed. Max Ganado.
5 Afol. para. 17, u para. 31 u 33 tal-imsemmi affidavit kif ipprezentat f'atti ohra decizi fl-istess jum.
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Formola tal-Applikazzjoni ghal Shubija ffirmata mill-appellata.® Qal li I-MFSA
ukoll kienet tqis il-funzjoni ta’ sorveljanza bhala obbligu importanti tal-
Amministratur tal-lskema u huwa ccita siltiet mill-Consultation Document
taghha mahrug fis-16 ta’ Novembru, 2018, filwaqt li nsista li I-istgarrijiet hemm
maghmula kienu applikabbli wkoll ghaz-zmien li fih sar l-investiment in
kwistjoni. Ghamel ukoll riferiment ghal dak li kienet tipprovdi s-sezzjoni

‘Investment Policy Statement’ fil-Formola tal-Applikazzjoni ghal Shubija.

20. L-Arbitru mbaghad ghadda sabiex ikkonsidra proprju z-zewg punti li
fughom huwa msejjes I-ewwel aggravju tas-socjeta appellanta. Huwa accetta li
kien inekwivoku li s-socjeta appellanta ma kinitx ipprovdiet parir dwar I-
investimenti sottoskritti, u li dan kien |-obbligu ta’ terzi bhal Montpelier. L-
Arbitru ddikjara li kien tal-fehma, kif inhi din il-Qorti, li s-so¢jeta appellanta
bhala Amministratur ta’ Skema ghall-Irtirar u t-Trustee, kellha certi obbligi
importanti li setghu jkollhom rilevanza sostanzjali fuq |-operat u I-attivitajiet tal-
Iskema, u li jaffettwaw direttament jew indirettament I-andament taghha. Kien
ghalhekk li kellu jigi investigat jekk is-socjeta appellanta nagsitx mill-obbligi
relattivi taghha, u jekk fl-affermattiv allura safejn dan kellu effett fuq I-

andament tal-Iskema u t-telf rizultanti tal-appellata.

21.  L-Arbitru rrileva li fil-product sheets ipprezentati mis-socjeta appellanta
fir-rigward tan-noti strutturati in kwistjoni, u anki fil-fact sheets li OAFS ittraccjat
minn jeddha, kien hemm indikati ghadd ta’ riskji fir-rigward tal-kapital investit

f'dawn il-prodotti.

® Ibid.
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22. L-Arbitru mbaghad ghadda sabiex irrileva x’kienu dawk ir-riskji li sar
accenn ghalihom fil-fact sheets, fost ohrajn ir-riskju tal-kreditu ta’ min kien ged
johroghom u anki ir-riskju tal-likwidita, u twissijiet li n-noti ma kellhomx il-
kapital protett. Kollox tghid il-Qorti ferm indikattiv tal-fatt li I-investiment fin-
noti strutturati ma kienx wiehed kompatibbli mal-informazzjoni dwar I-
appellata. L-Arbitru gal li kien hemm aspett partikolari li hareg minn dawn in-
noti, fejn kien hemm twissija f'kull wahda mill-fact sheets dwar I-eventwalita ta’
tnaqqis fil-valur tal-kapital kif marbut ma’ percentwali. Ghalhekk, gal I-Arbitru,
kien hemm konsegwenzi materjali jekk il-valur ta’ wiehed biss mill-assi kollha

tan-noti strutturati kien jinzel mill-minimu ndikat.

23.  L-Arbitru mbaghad ikkonsidra jekk il-prodotti strutturati permessi fil-
portafoll tal-appellata kienux intizi biss ghal investituri professjonali, izda
osserva li s-socjeta appellanta ma kinitx allegat li |-appellata kienet proprju
investitur professjonali. Barra minn hekk ma kien hemm xejn li seta’ juri li hija
ma kinitx ‘retail investor’. L-Arbitru spjega li I-fact sheet misjuba mill-OAFS fir-
rigward tal-investiment ta’ RBC, kienet tindika li |-prodott kien ntiz ghal
investituri professjonali biss. Hawn ukoll il-Qorti tghid li dan il-fatt kellu mhux
biss jigi osservat mis-socjeta appellanta, izda hija kellha d-dover li sahansitra
tiehu d-debita azzjoni billi ma taccettax li jsir I-investiment imsemmi u/jew
tigbed I-attenzjoni tal-appellata. L-Arbitru osserva li anki fir-rigward tan-nota
strutturata mahruga minn BNP fis-sezzjoni ntestata /mportant Information’ fil-
fact sheet |li s-socjeta appellanta pprezentat, kien hemm indikat li din kienet
intiza ghal klijenti professjonali u li kellhom esperjenza professjonali tal-

investimenti regolati mis-subartikolu 19(1) tal-Financial Services and Markets
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Act 2000 (Financial Promotion) Order 2005, u kull persuna ohra li kien jidhrilha
li ghandha tir¢eviha. Irrileva li fis-sottomissjonijiet taghha s-socjeta appellanta
kienet iddikjarat li r-referenzi ghal ‘Professional Investors only’ fil-fact sheets
kienu jaghmlu riferiment biss ghal dik id-dokumentazzjoni ntiza ghall-
promozzjoni tal-prodott. lzda qal li fil-fehma tieghu dan ma kienx il-kaz, ghaliex
filwaqgt li osserva li I-ebda fact sheet ma giet ipprezentata fejn gie indikat li n-
noti strutturati kkontestati kien intizi ghall-investituri bl-imnut, kien ¢ar li dawk
il-fact sheets li kienu gew ipprezentati u dawk misjuba mill-OAFS, kienu ntizi ghal
dawk l-investituri li kienu eligibbli sabiex jinvestu fil-prodotti li wara kollox ma

kienux l-investituri bl-imnut.

24.  L-Arbitru ghadda sabiex ittratta I-kwistjoni tan-ness kawzali tad-danni
sofferti mill-appellata. Beda billi osserva li t-telf soffert ma setax jinghad li sehh
b’rizultat tal-andament negattiv tal-investimenti fis-suq kif allegat mis-socjeta
appellanta. Qal li kien hemm evidenza bizzejjed u konvincenti ta’ nuqgqasijiet da
parti tas-socjeta appellanta fit-twettig tal-obbligazzjonijiet u d-doveri taghha
kemm bhala Trustee u anki bhala Amministratur tal-Iskema tal-Irtirar, li kienu
juru nuqqas ta’ diligenza. Qal li I-istess nugqasijiet sahansitra ma hallew |-ebda
mod li bih seta’ jigi minimizzat it-telf, u fil-fatt ikkontribwew ghall-istess telf, u
b’hekk I-Iskema ma kinitx lahqget I-ghan principali taghha. Fil-fehma tieghu, it-
telf kien gie kkawzat mill-azzjonijiet u min-nugqqas taghhom tal-partijiet
principali nvoluti fl-Iskema, fosthom is-socjeta appellanta. Qal li sehhew diversi
avvenimenti |li s-so¢jeta appellanta kienet obbligata u setghet sahansitra
twaqqaf u tinforma lill-appellata dwarhom. 1l-Qorti tikkondividi b’'mod shih I-

fehma tal-Arbitru. Jirrizulta b’mod car li kienu proprju n-nuqgasijiet tas-socjeta
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appellanta kif ikkonsidrati aktar ’il fug f'din is-sentenza, li waslu ghat-telf soffert
mill-appellata. Is-socjeta appellanta ttentat tehles mir-responsabbilta tan-
nuqgasijiet taghha, billi tirrileva li ma kinitx hi, izda I-konsulent finanzjarju tal-
appellata li kien mexxiha lejn I-investimenti li eventwalment fallew mhux biss
b’mod reali, izda anki fallew |-aspettattivi taghha. Dan filwaqt li tghid ukoll li hija
bl-ebda mod ma kienet tenuta taccerta l-identita tal-imsemmi konsulent
finanzjarju, u fl-istess hin thares dak kollu li kien ged isir, inkluz il-kompattibilita
tal-istruzzjonijiet mal-profil tal-appellata u anki I-andament tal-investimenti, u
zzomm linja ta’ komunikazzjoni miftuha mal-appellata. Izda kif gie kkonsidrat
minn din il-Qorti, id-difiza tas-socjeta appellanta ma tistax tirnexxi fid-dawl tal-
obbligi legali u regolatorji taghha, u huwa proprju ghalhekk li n-nugqasijiet
taghha ghandhom jitgiesu li kkontribwew lejn it-telf soffert mill-appellata mill-

investimenti taghha.

25.  Fir-rimarki finali tieghu, |-Arbitru jaghmel riassunt ta’ dak kollu li huwa
kien ikkonstata u kkonsidra kif imfisser hawn fuq. Il-Qorti tqis li ghandha tirrileva

odjerna, jigifieri li s-socjeta appellanta:

(i) ghalkemm ma kinitx responsabbli sabiex taghti parir finanzjarju lill-
appellata, u langas ma kellha r-rwol ta’ amministratur tal-
investimenti, hija kienet tenuta tassigura li I-kompozizzjoni tal-
portafoll tal-appellata kien jipprovdi ghal diversifikazzjoni adegwata u
li kien ihares ir-rekwiziti applikabbli sabiex b’hekk ukoll jintlehaq I-

ghan principali tal-Iskema permezz tal-prudenza;
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(ii)  kienet tenuta tikkonsidra |-prodotti in kwistjoni u mill-ewwel u ta’
mill-ingas turi t-thassib taghha dwar certu investimenti f'noti
strutturati formanti parti mill-portafoll tal-appellata, u sahansitra ma
kellhiex thalli li jsiru nvestimenti riskjuzi, ghaliex dawn kienu kontra I-
oggettivi tal-Iskema tal-Irtirar, u fost affarijiet ohra ma kienux fl-ahjar

interess tal-appellata; u

(iii)  kienet strahet fugha l-appellata, u anki terzi nvoluti fl-istruttura tal-
Iskema, sabiex jintlahaq |-ghan taghhom i jir¢ievu beneficcji tal-

irtirar, filwaqt li tigi assigurata I-pensjoni.

26. Ghalhekk I-Arbitru esprima I-fehma, liema fehma din il-Qorti tikkondividi
pjenament, li filwaqt li kien mifhum |i t-telf dejjem jista’ jsir fuq investimenti
f'portafoll, dawn jistghu jitnaqqsu u sahansitra jinzamm il-kapital originali kif
investit, permezz ta’ diversifikazzjoni tajba, bilan¢jata u prudenti tal-
investimenti. lzda fil-kaz odjern kien jirrizulta pjenament li seta’ jinghad li mill-
ingas kien hemm nuqqgas car ta’ diligenza min-naha tas-soc¢jeta appellanta fl-
amministrazzjoni generali tal-Iskema u anki fl-esekuzzjoni tal-obbligi taghha
bhala Trustee, partikolarment meta wiehed igis |-obbligu ta’ sorveljanza tal-
Iskema u l-istruttura tal-portafoll fejn kellu x’jagsam il-konsulent finanzjarju. L-
Arbitru qal li fil-fatt is-so¢jeta appellanta ma kinitx lahget ir-reasonable and
legitimate expectations’ tal-appellata skont il-para. (¢) tas-subartikolu 19(3) tal-
Kap. 555. IlI-Qorti filwaqt li tiddikjara |i hija geghda taghmel taghha I-
konkluzjonijiet kollha tal-Arbitru, tghid li m’ghandhiex aktar x’izzid mad-

decizjoni appellata tassew mirguma u studjata.

Qrati tal-Gustizzja
Pagna 40 minn 41



Appell Inferjuri Numru 47/2020 LM

27. Ghaldagstantil-Qorti ma ssibx li [-aggravji mressqa mis-soc¢jeta appellanta

huma gustifikati, u tichadhom.

Decide

Ghar-ragunijiet premessi [|-Qorti tiddeciedi dwar I-appell tas-socjeta
appellanta billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier

taghha.

L-ispejjez marbuta mad-decizjoni appellata ghandhom jibqghu kif decizi,
filwaqgt li l-ispejjez ta’ dan l-appell ghandhom ikunu a karigu tas-socjeta

appellanta.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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