1060/2015 MH

QORTI CIVILI - PRIM’AWLA

ONOR. IMHALLEF DR. MIRIAM HAYMAN LL.D.

Rikors Guramentat Nru.: 1060/2015 MH

[llum, 8 ta’ Lulju, 2020

Skyfirst Limited (C-52518)
VS

Sunshine Aviation Limited (C-63892)

I-Qorti:

Rat ir-rikors guramentat ta’ Cedric Mifsud, detentur tal-Karta ta’ Identita’
numru 196979(M), ghan-nom u in rapprezentanza tas-so¢jeta’ Skyfirst

Limited C-52518 li gie prezentat fl-10 ta’> Novembru 2015 li permezz tieghu

espona.
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1. “lli s-so¢jeta intimata hija sid l-ajruplan Falcon 2000X li gzandu numru
ta’ registrazzjoni 9H-BEC;

2. i fis- sebgna (7) April tas-sena 2014 gie iffirmat ftehim bejn is-socjeta’

rikorrenti U s-socjeta’ intimata rigward [-operat ta’ [-imsemmi ajruplan

fejn gie miftiehem li s-socjeta attrici ser tigi ingagatta bzala l-operatur ta’

I-ajruplan u sabiex tipprovdi numru ta’ servizzi teknici u ta’ manutenzjoni,

liema ftehim gieg#ed jigi hawn anness u mmarkat bzala Dok A;

3. Wi I-partijiet bis-sahfia ta’ I-istess ftehim gablu li kwalunke spejjez li
ghandhom x jagsmu ma [-imsemmi ajruplan giandhom jitaallsu mis-sid
ta’ l-ajruplan. Fil-fatt’ klawzola numru 5.3 tal-ftehmin tghid illi, ‘All

expesnes made for the account of the aircraft are at the owner’s expense

[ ]

4. Wi s-socjeta’ rikorrenti nnotifikat lis-socjeta’ intimata b diversi fatturi in
konnessjoni ma’ servizzi provduti lill-ajruplan imsemmi, liema fatturi
gedghin jigu hawn annessi u mmarkati bhala Dok B. Uhud minn dawn il-
fatturi jirrferu ghal spejjez inkorsi mis-socjeta rikorrenti filwaqt illi numru

ta fatturi jirreferu gral servizzi mog#atija mill-istess socjeta rikorrenti;

5. llli peress is-socjeta ntimata naqgset milli tzallas il-fatturi hawn fug
Imsemmija s-soc¢jeta rikorrenti tterminat il-ftehim permezz ta’ ittra (hawn
hekk annessa bhala Dok. C.) liema terminazzjoni gie fis-se##n fis-7 ta’
Settembru 2015;

6. Illi s-somma globali dovuta mis-socjeta’ intimata lis-socjeta’ rikorrenti

tammonta ghal mitejn u erba u sebghin elf, hames mija u tlettax —il Euro u
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erbghiin centezmu (€274,513.40), u dan skond rendikont hawn anness u
mmarkat bzala Dok D;

7. Wi ghalhekk is-socjeta’ intimata hija debitrici tas-socjeta rikorrenti fis-
somma ta’ mitejn u erba u sebgzin elf, 7ames mija u tlettax —il Euro u
erbg/in centezmu (€274,513.40);

8. Wi I-imsemmi ammont ta’ mitejn u erba u sebg#in elf, z7ames mija u tlettax
—il Euro u erbg#in centezmu (€274,513.40) huwa dejn cert, likwidu u dovut
u li ma jikkostitwix fl-ezekuzzjoni ta’ xi fatt, mis-socjeta intimata lis-socjeta
rikorrenti u ghalhekk fil-fhema tas-socjeta rikorrenti jikkonkorru I-
elementi preskritti mill-Artikolu 167 et seq tal-Kap 12, tal-Ligijiet ta’
Malta, sabiex din il-kawza tigi deciza bid-dispensa tas-smiegh, billi fil-
fehma ta’ l-istess socjeta rikorrenti, iS-socjeta’ intimate m’ghandiex

eccezzjoni xi tressaq kontra t-talba ghall-hlas ta’ [-imsemmi ammont;

9. Wi ghalkemm saru diversi interpellazzjonijiet, dana [-ammont baga ma

thallasx mis-socjeta’ intimata u ghalhekk kellha issir din il-kawza;

10.HIi fl-umli fehma tas-socjeta rikorrenti, is-socjeta konvenuta m 'ghandiex

ecccezzjonijiet validi x taghti ghat-talbiet tas-socjeta’ attrici;

Tehid ghalhekk is-socjeta’ konvenuta ghaliex dina [-Onorabbli Qorti
m’ghandhiex:

1. Taqgta il-kawza bid-dispensa tas-smigh ai termini tal-Artikoli 167 et

sequitur tal- Kap 12 tal-Ligijiet ta’ Malta,

2. Tiddikjara illi s-soc¢jeta Sunshine Aviation Limited hija debitrici tas-

socjeta rikorrenti Skyfirst Limited ghas-somma ta’ mitejn u erba u sebghin
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elf, hames mija u tlettax —il Euro u erbg#in centezmu (€274,513.40) ghal
diversi servizzi teknic¢i u ta’ manutenzjoni provduti minn April 2014 sal-

lum;

3. Tikkundanna lis-socjeta Sunshine Aviation Limted sabiex thallas lis-
socjeta rikorrenti Skyfirst Limited is-somma ta’ mitejn u erba u sebghin elf,
hames mija u tlettax —il Euro u erbg#in centezmu (€274,513.40) ghar-
ragunijiet kif hawn fuq dettaljati;

Bl-ispejjes u l-imghaxijiet kontra s-socjeta’ intimata li tibqa ngunta minn issa

ghas-subizzjoni.”
Rat il-lista tax-xhieda u d-dokumenti annessi mar-rikors guramentat.

Rat ukoll illi fl-ewwel seduta appuntata ghas-smigh! is-so¢jeta’ konvenuta
kkontestat tramite l-avukat difensur taghha l-pro¢edura sommarja avanzata ai
terminu ta’ l-artikolu 167 tal-Kap 12. 1I-Qorti wara li semghet is-sottomissjonijiet

akkordat lil-istess il-fakolta’ ta’ nota ta’ ec¢ezzjonijiet.

Rat ir-risposta guramentata ta’ Sunshine Aviation Limited (C63892)
konfermata bil-gurament mill-Avukat Antoine Cremona (detentur tal-karta
tal-identita bin-numru 11980 G), kif debitament awtorizzat sabiex
jirrapprezenta l-istess so¢jeta’ intimata li giet prezentata fil-21 ta’ Di¢cembru

20152 li permezz taghha espona:

1 Fol 122 ta’ Dicembru, 2015.
2Fol 137 et seq
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1. “lh l-ewwel talba tas-socjeta rikorrenti giet michuda meta fl-ewwel seduta
ta’ din il-kawza fit-2 ta’ Dicembru 2015 din il-Qorti iddecidiet [i s-socjeta
intimata ghandha ragunijiet sabiex topponi t-talbiet attrici u ghalhekk
akkordat terminu ta’ ghoxrin (20) gurnata minn dakinhar sabiex tressaq ir-
risposta guramentata taghha u kwindi hija llum ezawrita bl-ispejjez tal-

istess li ghandhom jigu sofferti mis-socjeta’ rikorrenti;

2. Wi fil-mertu u minghajr pregudizzju ghas-suespost, t-tieni u t-tielet talbiet
attrici huma nfondati fil-fatt u fid-dritt u bhala tali ghandhom jigu michuda
bl-ispejjez billi mhux minnu illi s-socjeta intimata hija debitrici tas-socjeta’
Skyfirst Limited fl-ammonti hekk kif dedotti fir-rikors promotur u
konsegwentement ma ghandhiex tigi ordnata thallas gaal imsemmija fatturi
kif ipprezentati f’din il- kawza peress illi mhumiex dovuti minnha f’dawk [-

ammonti;

3. Wlifil-mertu u minghajr pregudizzju ghas-suespost, il-ftehim bejn il-partijiet
u cioe it- ‘Temporary Aircraft Management Agreement’ anness mar-rikors
promotur (hawn taht msejjah fil-qosor bhala ‘Management Agreement’) u
indikat fl-istess rikors bhala Dokument A, skada fil-31 ta’ Mejju 2014 u dan
ai termini tal-Artikolu 6.1 tal-istess kuntratt u ghalhekk [-ammonti Kif
dedotti mhuwiex dovuti tant |-istess kuntratt. Di piu’, kif ser jigi ampjament
Ippruvat, s-servizzi teknici ta’ manutenzjoni provduti mis-socjeta rikorrenti
gew imkallsa u huma biss il- ‘hourly rates’ li dejjem gew ikkontesti mis-
socjeta’ esponenti peress illi gatt ma kien hemm qgbil, la bil-miktub u langas
verbalment fuq i¢- ‘charge out’ rate ghaliex, fil-fehma tas-socjeta’ esponenti
Is-socjeta’ rikorrenti kienet giegida tipproponi u timponi rati li kienu
madwar tlett darbiet ogzla minn kull agenzija ozra li tipprovdi l-istess

servizzi.
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4. Il t-talbiet rikorrenti huma wkoll infondati fil-fatt u fid-dritt in kwantu ma

tressget I-ebda prova dettaljata tax-xogfiol illi allegatament sar;

5. Salv eccezzjonijiet ulterjuri skond il-ligi.

6. Il apparti minn hekk is-socjeta’ rikorrenti agixxiet b 'mod abbusiv, in mala
fede u b’mod li arreka danni ingenti lis-S0c¢jeta’ intimata esponenti meta
sabiex tikkawtela b’mod abbuziv il-pretensjonijiet fiergha tagzha zammet
fil-pussess tagzha gaal diversi xhur id-dokumentazzjoni kollha relatata mal-
ajruplan in kwistioni b’dan illi irrendiet I-ingenju tal-ajru in kwistjoni
inutilizzabbli mis- so¢jeta intimata u huwa ghalhekk li s-socjeta esponenti
kif debitament rapprezentata gieghda tressaq talba rikonvenzjonali ai
termini tal-Artikolu 396 et seq tal-Kap 12 tal-Ligijiet ta’ Malta sabiex din [-
Onorabbli Qorti tordna illi s-socjeta rikorrenti tigi ddikjarata responsabbli
ghad-danni u konsegwentement tordna I-ilas ta’ I-istess likwidazzjoni tal-

istess.

7. Bl-ispejjez ta’ din I-istanza kontra s-socjeta rikorrenti minn issa ingunta in

subizzjoni-

i dwar il-fatti kif esposti fir-rikors mahluf tas-socjeta rikorrenti l-esponenti

umilment tissottometti u tikkonferma bil-gurament illi:

a. il-fatti dikjarati fl-ewwel paragrafu tar-Rikors mhumiex ikkontestati;

b. dwar it-tieni paragrafu tar-Rikors promotur, I-intimat jikkonferma illi I-
partijiet kienu iffirmaw ‘Management Agreement’ fis-sebgha (7) t 'April tas-
sena 2014 rigward l-operat ta’ I-imsemmi ingenju tal-ajru bin-numru ta’

registrazzjoni 9H-BEC tal-ghamla Falcon 2000LX u li ghandu n-rnumru ta’
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serje tal-manifattura SN 063, fejn gie miftiehem li s-socjeta’ attrici ser tigi
ingaggata bhala l-operatur ta’ Il-ajruplan u sabiex tipprovdi numru ta’

servizzi teknici u ta’ manutenzjoni fuq Il-istess ingenju tal-ajru;

c. Ml bis-sanfia ta’ dan il-ftehim is-socjeta SkyFirst Limited giet registrata
briala operatur tal-ingenju tal-ajru in kwistjoni (certifikat ta’ registrazzjoni
annesa u mmarkta bzala Dok AGC1) u ghalhekk is-soc¢jeta rikorrenti kellha

I-pussess tal-ajru tul it-terminu tal-kuntratt in kwistjoni;

d. Ul jingAad ukoll illi I-partijiet ftehmu illi dan I-arrangament kien wiezed
temporanju u gie awtomatikament itterminat fil-31 ta’ Mejju ta’ [-istess sena
(2015) jew meta I-partjiet kienu lesti biex jiffirmaw ftehim finali. Referenza

ged issir gral-klawsola numru 6.1 tal-istess kuntratt fejn il-partijiet

iddikjaraw illi:

i. ‘This Agreement shall be effective from April 7t 2014 and
continue to be in force and effect until the earlier of (i) the
signature of the final agreement or (ii) May 31 2014.°

e. Jingaad ukol illi I-ftehim finali gatt ma gie iffirmat minn ebda parti, jew
accetat jew magbul.
f.  illi dwar it-tielet u r-raba paragrafu tar-Rikors jingzad illi huwa minnu illi

bis-sasha tal-istess ftehim il-partijiet gablu illi spejjez li jirrelataw mal-
ingenju tal-ajru  kellhom jitzallsu mis-socjeta’ esponenti pero
konvenjentement is-socjeta’ rikorrenti tevita milli tikkwota I-artikolu 5.3 in
toto ghaliex fil-verita l-artikolu 5.3 jghid illi ‘All expenses made for the
account of the aircraft are at the owners expenses. They will be invoiced to

The Owner with presentantion of the original’. Jinghad illi is-soc¢jeta’
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esponenti gatt ma rceviet jew giet mitluba tzallas I-ammonti in kwistjoni fuq
prezentata ta’ fatturi relevanti. Illi sal-gurnata ta’ llum [-ebda fattura ma
giet manruga lis-socjeta esponenti u m ’hemm I-ebda prova illi I-ammonti kif
dedotti huwa sostanzjati b fatturi jew b’forma ta’ talba ghal-hlas kif kien

miftihem;

g. Ml ai termini tal-rendikont anness mar-rikors promotur jingzad illi I-
pretenzjonijiet u I-fatturi individwali, fil-maggoranza tag/ihom,
jirraprezentaw servizzi li nghataw lis-socjeta’ esponenti wara |-
Management Agreement gie tterminat u cioe kif ser jigi ppruvat jidher bic-
car illi s-socjeta esponenti gatt ma gablet jew ikkonfermat illi hija accetat

ir-rati ezorbitanti li kienet ser timponi fuq is-soc¢jeta esponenti;

h.  Illi dwar il-Aames paragrafu s-soc¢jeta’ esponenti ticzad illi gatt kien hemm
ftehim dwar ir-rati li gew imposti mis-soc¢jeta’ rikorrenti fug is-soc¢jeta’
esponenti u fi kwalunkwe kaz l-ammonti kif pretizi huma eccessivi u

nfondati;

I.  Is-sitt paragrafu huwa kkontestat fis-sens l-ammont ta’ mitejn u erba u
sebgnin elf, zames mija u tlettax-il euro u erbgzin centezmu (€274,513.40)

mhuwiex dovut mis-soc¢jeta’ esponenti;

J. dwar is-seba’ paragrafu tar-Rikors, is-soc¢jeta’ esponenti ssostni li hija

mhijiex debitrici tas-soc¢jeta’ rikorrenti kif pretiz. ”

Rat il-lista tax-xhieda u d-dokumenti annessi mar-risposta guramentata.
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Rat il-kontro-talba guramentata ta’ Sunshine Aviation Limited (C63892)

konfermata bil-gurament mill-Avukat Antoine Cremona (detentur tal-karta

tal-identita bin-numru 11980 G), kif debitament awtorizzat sabiex

jirrapprezenta l-istess so¢jeta’ intimata li giet prezentata fil-21 ta’ Dicembru

20153 li permezz taghha espona:

(1)

(@)

3)

“Illi jezistu r-rekwiziti kontemplati mill-Artikoli 396 et sequitur tal-Kap.
12 tal-Ligijiet ta’ Malta sabiex issir rikonvenzjoni mill-esponent fil-
kwalita tieghu premessa u peress illi [-esponent rikonvenzjonant fil-fatt
Jjixtieq jingeda b’dawn il-proceduri sabiex jipproponi [-kontrotalba
tieghu;

Ili kif spjegat fir-rikors promotur is-soc¢jeta’ rikonvenzjonanta li hija s-
sid tal-ingenju tal-ajru bin-numru ta’ registrazzjoni 9H BEC tal-g#amla
Falcon 2000LX u li ghandu n-numru ta’ serje tal-manifattura SN 063,
dazlet fi ftehim mas-socjeta rikorrenti rikonvenzjonata SkyFirst Limited
fis-7 t’April 2014, ftehim i ssejjah ‘Temporary Aircraft Management
Agreement’ (hawn taht msejjan fil-qosor bhala Management Agreement’)
u li permezz tiegau l-esponenti tat f’idejn s-socjeta rikonvenzjonata |-
ingenju tal-ajru in kwistjoni sabiex jigi operat mill-istess socjeta’
rikorrenti (‘Management Agreement’ anness mar-rikors promotur u
mmarkat bzala Dok A);

i bis-sa#fia ta’ dan il-ftehim is-soc¢jeta’ rikonvenzjonata giet registrata
brala l-operatur tal-ingenju tal-ajru in kwistjoni (certifikat anness mar-
risposta guramentata u gialhekk is-socjeta’ rikorrenti kellha I-pussess

tal- ingenju tal-ajru tul it-terminu tal-kuntratt in kwistjoni;

3 Fol 145 et seq
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(4)

()

(6)

)

i I-partijiet kienu ftehmu illi |- ‘Management Agreement’ kien wiehed
temporanju u kellu jigi tterminat fil-37 ta’ Mejju 2014 u dan ai termini
tal-Artikolu 6.1 tal-istess kuntratt jew meta I-partjiet kienu lesti biex
jiffirmaw ftehim finali u hekk gara. Minkejja I-fatt illi I-partijiet ma kienux
lazqu ftehim finali liema ftehim fil-fatt gatt ma gie accettat jew iffirmat
minn ebda parti, is-so¢jeta’ rikonvenzjonata baqg#iet toirog numru ta’
fatturi flimkien ma’ talba g#al-7las gaas-servizzi li skond huma kienu ged
jigu rezi fug I-ingenju tal-ajru in kwistjoni u dan ming#ajr gatt ma kien
ftehim fuq il-prezzijiet, fuq ic- ‘charge out rates’ jew fuq il-mod ta’ kif kien

ser isiru il-alasijiet;

Ili sa mill- bidu nett, u kif sejjer jigi ampjament ippruvat fit- trattazzjoni
ta’ din il- kawza, I-esponenti rikonvenzjonanti kellha kontestazzjoni kbira
dwar ir-rati applikati u gatt ma #Aallset I-ebda ammont hekk mitlub bir-

rati hekk mitluba;

1lli minkejja li taf b’dan kollu s- sOc¢jeta’ rikonvenzjonata bagghet tohrog
fatturi bir- rati kontestati u bis-saf#a ta’ dan l-agir ikkostruwiet import
bilancjali sinjifikanti li hija ged tgzid li gzandha tieAzu meta dan huwa
ghal kollox artificjali ghaliex ir-rati in kwistjoni kienu ezageratment

sproporzjonati u fi kwalunkwe kaz dejjem kontestati sa mill-bidu nett;

i permezz ta’ email ta’ Olivier Pederier, is-socjeta’ rikonvenzjonata
baghtet ‘Termination Notice’ fis- 7 Awissu 2015 (DOK AGC2) u dan
ghaliex skont |-istess rapprezentant tar- rikonvenzjonata r-relazzjoni ta’

bejn il- partijiet ma setgietx tkompli;
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(8)

©)

(10)

(11)

Illi b’mod abusiv immens, espressament kontra I-ligi u b’mala fede
minkejja li gew avzati dwar dan anke mill- konsulenti legali tal- esponenti,
wara li s-socjeta rikonvenzjonata ex admissis itterminat ir- relazzjoni
guridika li kellha mal-esponenti, sabiex abbusivament tikkawtela I-kreditu
vantat minnha kif pretiz fir- rikors promotur, Zzammet fil- pussess tagzha
d- dokumenti kollha appartenenti lill- ingenju in kwistjoni b’dan illi s-
socjeta’ esponenti ma setg/zetx tagzmel uzu mill- istess ingenju tal-ajru bl-
ebda mod u b’hekk is- socjeta’ rikonvenzjonata arrekat danni ingentissimi

lis- soc¢jeta’ esponenti;

i s-socjeta’ rikonvenzjonata ma ghandha u qatt ma kellha [-ebda dritt
fil-ligi sabiex tiddetjeni abbusivament id-dokumentazzjoni storika kif ukoll
il-logbook u dokumentazzjoni ohra ta’ safar appartenenti lill-ingenju tal-
ajru bin-numru ta’ registrazzjoni Y9H-BEC precedentement mikri lilhom
liema dokumentazzjoni hija essenzjali ghal uzu, ghat-titjier u ghal-operat

ghal kull ingenju tal-ajru;

lli fug kollox dan l-agir dam graddej gial numru ta’ gimghat, li fl-
industrija tal-avjazzjoni huwa zmien twil zafna. Fil- 5 £ 'Ottubru is- socjeta
esponenti talbet il-konsenja ta’ tali dokumentazzjoni f’terminu qasir
permezz ta’ ittra ufficiali numru 3315/15 (ittra wufficjali annessa u
mmarkata bhala DOK AGC 3) izda s-socjeta rikonvenzjonata baqgnet

Inadempjmenti;

i minflok fl-14 ¢’ Ottubru 2015, bi travestija totali tal-gustizzja ghaliex

taf li ma tistax zzomm ta#t l-ebda titolu dawk id-dokumenti, is-socjeta
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rikonvenzjonata issottometiet rikors sabiex ‘jigu sekwestrati dokumenti
teknici, ta’ manutensjoi u ta’ Airworthiness ta’ [-ajruplan Falcon 2000LX
li kellha n-numru ta’ registrazzjoni 9H-BEC”, mandat ta’ sekwestru
sabiex jagbad dokumenti f’idejha stess fuq kreditu illi assolutament ma
Jikkostitwxxix kreditu privileggjat fuq l-ingenju tal-ajru un kwistjoni. Dan
kollu ifisser illi s-socjeta’ rikonvenjzonati zammet id-dokumenti
evidentement sabiex tarreka l-akbar dannu possibbli lill-esponenti u

Jirrikattaha sabiex thallas [-ammont illi geghed jigi kontestat;

(12) i s-socjeta rikonvenzjonata ppruvat tuza l-att I-iktar dannuz peress illi
S-socjeta’ esponenti la setghet tuza l-ingenju, la taghmel xogholijiet ta’
manutenzjoni fuqu, la topera u lanqas tmexxi l-ingenju in kwistjoni u
ghalhekk is-socjeta’ esponenti qeghda taghmel din it-talba ghall-
likwidazzjoni tad-danni liema danni gew ikkawzati mis-socjeta’

rikonvenzjonata lis-socjeta’ rikonvenzjonanta;

Ghaldagstant, in vista tas-suespost u kif sejjer jirrizulta fit-trattazzjoni ta’ din il-
kawza, l-esponenti Kkif awtorizzat umilment jitlob li din I-Onorabbli Qorti

joghgobha:

1. Tiddikjara li s-socjeta rikonvenzjonata Skyfirst Limited (C52518) hija
unikament responsabbli ghad-danni sofferti mis-socjeta Sunshine Aviation
Limited (C63892) fil- perijodu ta’ Zzmeta kienet ged tiddetjeni abbuzivament
id- dokumentazzjoni tal- ingenju tal- ajru 9H BEC proprjeta’ tas — SO¢jeta’

rikonvenzjonanti Sunshine Aviation Limited;

2. Tillikwida d-danni sofferti mis-socjeta Sunshine Aviation Limited kagun ta’

I-imsemmi agir negligenti tas-socjeta Skyfirst Limited inkluz ghad-danni
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minhabba r-ritenzjoni tad-dokumenti teknici, ta’ manutenzsjoni u ta’

Airworthiness ta’ [-ajrupln Falcon 2000LX li ghandha n-numru ta

registrazzjoni 9H-BEC’ dan okkorrendo bil-Zatra ta’ periti nominandi,

3. Tordna lis-socjeta Skyfirst Limited tzallas id-danni hekk likwidati minnha.

Bl-ispejjez ta’ dawn [-atti u l-imghaxijiet sad-data tal-pagament effettiv kontra

s-socjeta Skyfirst Limited /i minn issa ged tigi ingunta in subizzjoni.”

Rat il-lista tax-xhieda u d-dokumenti annessi mal-kontro-talba.

Rat ir-risposta ghal kontro talba ta’ Skyfirst Limited (C52518) tar-rikors
rikonvenzjonali ta’ Sunshine Aviation Limited (C63892), liema risposta
gieghda tigi konfermata bil-gurament mill-Avukat Cedric Mifsud (detentur
tal-Karta ta’ 1-ldentita 196979 M) |i gie prezentat fl-14 ta’ Jannar 2016 li

permezz taghha esponew:

1. “Illi r-talbiet tas-socjeta rikonvenzjonanti, Sunshine Aviation Limited,

huma nfondati fil-fatt u fid-dritt stante s-segwenti ragunijiet:

a. i hija allegazzjoni falza li s-socjeta rikonvenzjonata, Skyfirst Limited,
zammet abbussivament id-dokumentazzjoni ta’ airworthiness, storika
kif ukoll il-logbook u dokumentazzjoni o#ra ta’ safar appartenenti lill
I-ajruplan tat-tip Falcon 2000 LX, bin-numru ta’ registrazzjoni 9H
BEC. Tant hu hekk li s-soc¢jeta rikonvenzjonanti, Sunshine Aviation
Limited, tonqos milli tiddikjara b’mod esplicitu minn meta sa meta
inZammu b’mod abusiv [-isemmijin dokumentazzjoni. L-istess socjeta

tiddikjara biss li “dan [-agir dam ghaddej ghal numru ta’ gimghat.”

4 Fol 162 et seq
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b.

Ii fir-risposta tar-rikors promotur, gxal Alas ta’ numru ta’ fatturi, is-
socjeta rikonvenzjonanti, Sunshine Aviation Limited tikkontesta I-istess
fatturi mazrugin minn Skyfirst Limited a bazi tal-fatt li I- ‘Management
Agreement’ bejn il-partijiet gie tterminat fil-31 ta’ Mejju 2014 u hafna
mill-fatturi jirrelataw g#al dan il-perjodu. Din |-asserzjoni hija wazda
falza stante illi fil-perjodu wara il-37 ta’ Mejju 2014, is-socjeta
rikonvenzjonanti kompliet tuza is-servizzi ta’ Skyfirst Limited, tant hu
hekk li I-ajruplan kompla jtir b 'registazzjoni li tindika l-operatur bhala
Skyfirst Limited. L-imsemmi ajruplan kompla jtir sa Lulju 2015, meta
s-socjeta rikonvenzjonanti ma zallsitx gial manutenzjoni ta’ I-ajruplan
u ghalhekk l-ajruplan ma setax jinzadem. Illi minkejja li I-ajruplan ma
setax itir miniiabba nuqqas ta’ manutenzjoni, Skyfirst Limited kompliet
tkun l-operatur ta’ I-ajruplan minzabba I-fatt li l-istess Sunshine
Aviation ma tterminatx ir-relazzjoni jew is-servizzi ma l-operatur ta’ I-
ajruplan, wisq inqgas talbet li tingsata d-dokumentazzjoni lura kif
tipprova tagati I-impressjoni mir-risposta tag#zha. Illi talba formali
saret permezz ta’ ittra ufficjali datata 5 ta’ Ottubru 2015, pero wara
din it-talba s-socjeta rikonvenzjonata, Skyfirst Limited, talbet g#al 7irug
ta’ mandat ta’ sekwestru u sussegwentament id-dokumenti gew
depozitati I-Qorti. Minkejja I-presentazzjoni ta’ ittra ufficjali, is-socjeta
Sunshine Aviation Limited ma zadet I-ebda passi formali ma ‘Transport
Malta’ sabiex Skyfirst Limited ma tibgax rikonoxxuta bhala l-operatur
tal-Ajruplan. Ghalhekk Sunshine Aviation ippretendiet li jkollha
flidejha d-dokumentazzjoni ta’ [-ajruplan u ma tappuntax formalment

operatur iezor Skyfirst Limited;

i kif gie ikkonfermat fir-rikors promotur u fir-risposta ta’ I-istess
rikors is-socjeta rikonvenzjonata, Skyfirst Limited, kienet l-operatur ta’

I-ajruplan li kien registrat f’Malta bin-numru ta’ registrazzjoni 9H
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2.

BEC. Hija kienet l-operatur ai termini tal-Kap 218 u Kap 503 tal-
Ligijiet ta’ Malta. L-imsemmi ajruplan seta biss jigi operat a bazi tac-
certifikat ta’ l-operatur ta’ [-ajru mahrug f’isem Skyfirst Limited minn

‘Transport Malta’.

Fl-ebda hin jew mument, is-soc¢jeta rikonvenzjonata, Skyfirst Limited
irceviet struzzjonijiet minn operatur iefior, a nom ta’ Sunshine Aviation
Limited, sabiex id-dokumentazzjoni jigu trasferiti lilu. Din hija I-
procedura korretta meta I-ajruplan kien gzadu registrat taht I-isem ta’
Skyfirst Limited. Tenut kont tal-fatt li d-dirigenti ta’ Sunshine Aviation
Limited, ma kinux gieghdin jhallsu I-fatturi tagizhom u l-ajruplan gie
abbandunat f’Ginevra fejn suppost saritlu I-manutenzjoni, is-socjeta
rikonvenzjonata, Skyfirst Limited Zammet b’mod prudenti u b’mod
legali d-dokumentazzjoni sakemm I-operatur gdid, formalment jitlob id-
dokumentazzjoni, wara liema procedura Skyfirst setg#et titneza bzala

operatur fuq ic-certifikat ta’ registrazzjoni ta’ I-imsemmi ajruplan.

Sakemm Skyfirst kien l-operatur ta’ [-ajruplan huwa kellu r-
responsabilita lejn ‘Transport Malta’ sabiex jfornixxi kwalunkwe
dokument dwar I-imsemmi ajruplan. Kieku ttrasferixxiet id-
dokumentazzjoni kif ged tg#zid li riedet is-socjeta Sunshine Aviation
Limited, hija ma kinitx tkun f’pozizzjoni li tonera I-obbligi tagZha bzala

operatur registrat.

Illi dina [-Onorabbli Qorti ma tistax issib is-socjeta rikonvenzjonata
Skyfirst Limited responsabbli g#al ebda danni galiex id-dikjarazzjoni
mag/imulha mis-socjeta Sunshine Avitaion li hija “la setghet tuza |-
ingenju, la tagzmel xogholijiet ta’ manutenzjoni fuqu, la topera u lanqgas

tmexxi l-ingenju” hija wahda falza. Dan ghaliex wara Lulju 2015, is-

15



1060/2015 MH

socjeta rikonvenzjonanti, Sunshine Aviation Limited, abbandunat
kompletament |-ajruplan f’Ginevra, I-Isvizzera. F’Lulju 2015, Skyfirst
Limited, biala operatur ta’ I-ajruplan kien skeda manutenzjoni ta’ I-
ajruplan mas-socjeta TAG Aviation, li tipprovdi servizzi teknici lil diversi
ajruplani. ld-dirigenti ta’ Sunshine Aviation, ghal Xi raguni jew of#ra,
irrifjutaw li jaallsu I-ispejjez tal-manutenzjoni direttament li TAG Aviation
u ghalhekk ma setax ssir ix-xog#ol necessarju sabiex I-ajruplan jkun jista

jtir.

Apparti minn hekk kien hemm diversi fornituri oZrajn li Sunshine Aviation
Limited irrifjutat li thallas, fosthom Jet Support Services, Inc. liema
kumpanija tiesu #sieb il-manutenzjoni tal-magni ta’ I-ajruplan. Skyfirst
Limited ppruvat diversi drabi tavza lil Sunshine Aviation Limited, li jekk
ma kinux ser jitaallsu |-fatturi ta’ Jet Support Services, Inc. [-imsemmija
kumpannija kienet ser titermina l-kuntratt b ’konsegwenczi serji li jafftewaw
I-uzu ta’ I-ajruplan; Il gialhekk se mai is-socjeta rikonvenzjonata Skyfirst
Limited ippruvat tipprezerva l-ajruplan minkejja d-diffikultajiet kollha
minn na#a ta’ Sunshine Aviation, u bl-ebda mod I-agir tagiha ma tista tigi

konsidrata b#zala kawza ta’ danni.

i I-verita’ hija li I-benefi¢carju tas-socjeta Sunshine Aviation Limited u
ta’ [-ajruplan, Francesco Bechetti, kien giegzed jigi akkuzat b akkuzi ta’
‘money laundering’ fI-Albania u l-assi tiegau gew iffriati, b’hekk huwa ma
kienx f’posizzjoni li jaghmel izjed rlasijiet gihal manutenzjoni ta’ [-ajruplan
tiegau. i ghalhekk Francesco Beccheti huwa unikament responsabbli

ghad-danni kkagunati lil Sunshine Aviation Limited;

3. i minghajr pregudizzju ghas-suespost, ai termini ta’ [-Artiklu 43 tal-Kap

503 tal-Ligijiet ta’ Malta, is-socjeta rikonvenzjonata, Skyfirst Limited,
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kellha plegg possessorju fuq id-dokumenti ta’ [-ajruplan 9H-BEC u dan
ghaliex hija tidzol fil-parametri ta’ ta’ definizzjoni ta’ “kreditur iehor li
Jjkollu taht il-kura u awtorita tieghu ingenji tal-ajru biex isiru xi xoghlijiet

b

jew ghal ghanijiet ohra.’

4. Salv Ec¢cezzjonijiet orra.

Bl-ispejjez.”
Rat il-lista tax-xhieda annessa mar-risposta guramentata.

Rat in-Nota tas-socjeta’ attrici permezz ta’ liema rriduciet it-talbiet taghha
ghas-somma ta’ mitejn tnejn u ghoxrin elf, hames mija u sitt Euro u sitta u
sittin ¢entezmu (€222,506.66)°.

Rat il-provi mressga mill-partijiet u n-Noti ta’ Sottomissjonijiet skambjati

bejniethom.
Semghet it-trattazzjoni finali tad-difensuri tal-partijiet.
Rat li I-kawza thalliet ghall-lum ghas-sentenza.

Rat l-atti kollha tal-kawza.

Ikkunsidrat:

Fl-azzjoni principali s-socjeta’ attrici geghda titlob il-kundanna tas-socjeta’
konvenuta ghal hlas tas-somma ta’ €222,506.66 allegatament dovuti lilha ghal
servizzi tekni¢i u ta’ manutenzjoni rezi fuq ajruplan proprjeta’ tas-socjeta’
konvenuta. Minn naha taghha s-socjeta’ konvenuta tirribatti li hija mhijiex

debitri¢i fl-ammonti mitluba mis-so¢jeta’ attrici. Hija tavvanza wkoll kontro-

® Fol 232
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talba ghal hlas ta’ danni a bazi ta’ 1-allegazzjoni li I-istess socjeta’ attrici zammet
ghandha abbuzivament dokumentazzjoni tal-ajruplan mertu tal-kawza odjerna,

pretensjoni li hija fermement respinta mis-socjeta’ attrici.

Azzjoni princ¢ipali

I1-Qorti taghmel is-segwenti osservazzjonijiet a bazi ta’ dak li rrizultalha mill-
atti:

1. Is-soc¢jeta’ konvenuta hija proprjetarja tal-ajruplan bin-numru ta’ registrazzjoni

9H BEC tal-ghamla Falcon 2000LXS;

2. Fil-bidu tas-sena 2014, is-so¢jeta’ konvenuta bdiet tahdidiet ma’ diversi
kumpaniji li potenzjalment setghu joperaw l-ajruplan imsemmi. Minnhom
intaghzlet is-socjeta’ attrici ghax fi kliem Tim Fritz ghan-nom tas-socjeta’

konvenuta, din kienet I-aktar wahda ekonomika’:

3. Fis-7 t’April 2014 il-partijiet iffirmaw Temporary Aircraft Management
Agreement® permezz ta’ liema s-socjeta’ attri¢i giet ingaggata mis-socjeta’
konvenuta sabiex tipprovdi servizzi in konnessjoni mal-management u l-operat
tal-ajruplan imsemmi skont it-termini u I-kundizzjonijiet hemm magbula

fosthom:
Klawsola 5.2

The Operator’s fees for the management of the aircraft are as follow:

5 Fol 144
7 Affidavit Tim Fritz a fol 584
8 Fol 6 et seq
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-Technical and quality management: 5000 euros per month
-Operational management: 3000 euros per month
-Hourly rate: 300 euros per flown hours

Those fees will be invoiced directly to the Owner on a separate invoice

Klawsola 5.3

All expenses made for the account of the aircraft are at the owner expenses. They

will be invoiced to The Owner with presentation of the original.
Klawsola 6.1

This agreement shall be effective from April 7th 2014 and continue to be in full
force and effect until the earliest of (i) the signature of the final agreement, or (ii)
May 31st 2014.

4. Huwa pacifiku li ma gie ffirmat ebda ftehim finali bejn il-partijiet, izda s-

so¢jeta’ rikorrenti baqghet tippresta s-servizzi taghha lis-so¢jeta’ konvenuta anke
wara I-31 ta’ Mejju 2014.

Olivier Perdriel, membru u direttur tas-soé¢jeta’ attri¢i xehed hekk® -

“The above mentioned agreement was temporary and it was subject to the signing
of a final and definitive agreement between the parties, which was to be entered
into before the expiration of the temporary agreement which was set to be the
thirty first day (31st) of May of the year two thousand and fourteen (2014).

Notwithstanding the fact that the operator made several attempts to get the final

9 Affidavit a fol 192
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agreement signed by the owner, the latter never acted upon the issue and the final

agreement was never entered into between them.

Although the final agreement was never entered into between the parties, the
owner never put forth the request to have the documents of the aircraft to be
delivered back to them or to have them handed over to another Manager.
Moreover, following the date of expiration of the temporary agreement, the
aircraft continued to be flown having Skyfirst Limited listed as its operator. The
owners of the aircraft continued the normal operations of the aircraft as if the
temporary agreement was still operative and the modus operandi between the
owner and operator was still regulated by the temporary agreement even after its

expiration. ”

Tim Fritz ghas-so¢jeta’ konvenuta ma ¢ahad xejn minn dan fix-xhieda tieghu anzi
kkonferma li wara d-data tal-31 ta” Mejju 2014 is-so¢jeta’ konvenuta baqghet

tutilizza s-servizzi tas-soc¢jeta’ attrici bhal gabel. In kontro-ezami hu wiegeb
hekk?0-

“Dr Cedric Mifsud: ...Upon the expiry that is on the st June 2014 whose services

were you using?

The witness: The services continued as per day temporary contract.”

5. Is-so¢jeta’ attri¢i tikkontendi li nonostante 1-fatt li hija nnotifikat lis-so¢jeta’
konvenuta b’diversi fatturi ghall-hlas tas-servizzi provduti minnha lill-ajruplan in

kwistjoni'!, din baqghet inadempjenti. Il-fatturi jkopru kemm servizzi moghtija

10 Fol 659
11 Fol 11 et seq
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mis-so¢jeta’ attrici kif ukoll spejjez li hija hallset lil terzi in konnessjoni mal-

istess ajruplan;

6. FI-20 ta’> Lulju 2015 kienet skedata manutenzjoni estensiva tal-ajruplan.
Permezz ta’ email datata 3 ta’ Lulju 2015 is-so¢jeta’ attrici talbet lil dik
konvenuta sabiex apparti I-bilan¢ ta’ hlasijiet dovuti lilha thallas ukoll down
payment ghal dawn l-ispejjez ta’ manutenzjoni. Ghalkemm is-so¢jeta’ konvenuta
rrispondiet fl-10 ta’ Mejju 2015 effettivament dan il-hlas baga’ ma sarx u I-
manutenzjoni ma saritx. Senjatament is-socjeta’ konvenuta kkontestat I-ammonti

imma mhux |-operat tas-so¢jeta’ attrici.

7. Fis-7 t’Awissu 2015 is-soc¢jeta’ attri¢i baghtet ittra lis-so¢jeta’ konvenuta
permezz ta’ liema nfurmatha li peress 1i din ma kinitx qed taghmel il-hlasijiet
mitluba “we have no other choice but to put a term to our mutual relation and to
terminate the contract that we have signed on April 7th, 2014 " Din it-
terminazzjoni kellha ssehh b’effett mis-7 ta’ Settembru 2015 skont klawsola
6.2 tal-kuntratt;

8. In vena legali jigi sottolineat in primis li dak li ftechmu u ffirmaw ghalih il-
partijiet permezz tal-kuntratt tas-7 t’ April 2014 jorbothom awtomatikament sal-
perjodu tal-iskadenza tieghu fil-31 ta’ Mejju 2014. Anke jekk il-ftehim kien
wiehed temporanju, il-klawsoli magbula bejniethom jorbtuhom a tenur tal-
artikolu 992 et seq tal-Kap 16 tal-Ligijiet ta’ Malta. Anke ftehim preliminari
joholq vinkolu kuntrattwali.

12 Fol 206
13 Email a fol 152
14 Fol 117
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Inghad hekk fil-kaz Golden Bun Manufacturing Co. Ltd vs Korporazzjoni
Maltija ghall-Intrapriza et deciz fis-26 ta> Novembru 2015 -

“Dritt

[1-Qorti ser tenunzja xi principji legali applikabbli li f"materja kontrattwali
jagamel li I-ftehim hu ligi grall-partijiet kontraenti (Art. 992(1) Kodici Civili;
ara “Carmelo Bajada noe vs Fr. S. Cachia et noe” (4.K. deciza fis-16 ta’ Lulju
1973);

Il-principju kardinali li jirregola l-istatut tal-kuntratti jibga’ dejjem dak li |-
vinkolu kontrattwali gzandu jigi rispettat u li hi l-volonta” tal-kontraenti kif
espressa fil-konvenzjoni li kellha tipprevali u trid tigi osservata. (Pacta sunt
servanda). (“Gloria mart Jonathan Beacon et vs L-Arkitett u Ngineer Civili
Anthony Spiteri Staines” — App Civ. Deciza fil-5 ta’ Ottubru 1998).

L-applikazzjoni ta’ din id-dispozizzjoni, minkejja I-konsegwenzi iebsa li jistgau
jinsiltu minnha fil-prattika, gejja mir-rispett li jrid jing#ata lill-principju li ftehim
validu bejn il-partijiet ghandu s-sanfia ta’ ligi bejniethom (pacta sunt
servanda), u l-ebda Qorti m’ghandha tindazal fi ftehim bzal dan diment li dak il-
ftehim ma jkunx milqut b’xi difett li jgibu ma jiswiex. Madankollu, llum huwa
accettat li I-applikazzjoni tar-regola minsuga f’Kap 16 trid tigi nterpretata wkoll
fid-dawl ta’ principju iesior ewlieni tad-dritt jigifieri li I-kuntratti jigu esegwiti in

bona fede.

L-Artikolu 993 tal-Kap 16 jiddisponi:
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“ll-kuntratti ghandhom jigu esegwiti bil-bona fidi, u jobbligaw mhux biss g#al
dak li jinghsad fihom, izda wkoll grall-konsegwenzi kollha li ggib magzha |-

obbligazzjoni skont ix-xorta taghha, bl-ekwita’, bl-uzu jew bil-ligi ”.

Fil-kawza, Mark Calleja Urry et Vs Joseph Portelli et — Qorti Appell moghti fis-
sena 2011, il-Qorti kkwotat is-sentenza tal-Qorti ta’ I-Appell fejn galet li:

“.....Al-principju jibga’ Il-istess, ¢joe” dak tal-liberta’ kuntrattwali bil-korollarju
tieghu li I-eccezzjonijiet gaal dik il-liberza* m 'ghandhomx jigu estizi li hemm mil-
limiti tal-ligi li tistabilixxi l-eccezzjoni.....JI-Kodici Civili li jagati lill-kuntratti
magZmulin  skont il-ligi is-saska tal-ligi stess, li hija l-agwa
ligi, c¢joe” I-ligi tal-partijiet, il-mezz u I-mizura tal-indipendenza personali
tagzhom fil-kamp kontrattwali, u li ma jistgaux jigu maassra #lief bil-kunsens ta’

bl

xulxin jew ghal ragunijiet magarufin fil-lig:.”’

9. Fit-tieni lok, jidher ¢ar li l-oppozizzjoni ewlenija tas-so¢jeta’ konvenuta hija
fir-rigward tal-hlasijiet mitluba mis-so¢jeta’ attrici ghall-perjodu wara |-
iskadenza tal-kuntratt temporanju ffirmat bejniethom. Hija tikkontendi fl-ewwel
lok li anke jekk hemm xi hlasijiet xi jsiru, dawk relatati mas-servizzi rezi mis-
so¢jeta’ attrici m’ghandhomx ikunu dettati mill-kuntratt tas-7 t’April 2014 li
skada fil-31 ta’ Mejju tal-istess sena U ma giex iffirmat ichor warajh mill-partijiet.
B’hekk ghal massimu, skont is-so¢jeta’ konvenuta, ghandha tkun il-Qorti i,
ggwidata mill-artikolu 1623 et seq tal-Kap 16, tiffissa hlas skont i¢-¢irkustanzi.
Inoltre s-so¢jeta’ konvenuta tavvanza wkoll kontestazzjoni fir-rigward ta’ fatturi

marbuta ma’ spejjez dovuti lil terzi.
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10. Fir-rigward, il-Qorti taghmel mill-ewwel referenza ghall-principji generali
tal-kaz De Tigne Limited vs Lorna Micallef de¢iz fl-10 ta’ Jannar 2007 fejn
inghad hekk -

“Bla dubju, kuntratt preliminari jezawrixxi I-funzjoni tiegiu meta dan ikun
assorbit u sostitwit b’kuntratt definittiv. F’dan il-kaz, imma, il-partijiet ma
addivenew ghall-ebda kuntratt bzal dan. In linea ta’ massima generali, il-
konsegwenza hi li dak preliminari jibga’ [-uniku fonti tad-drittijiet u ta’ I-

obbligazzjonijiet inerenti gian-negozju partikulari volut mill-partijiet. ”

Madankollu dik il-Qorti ma waqfitx hemm u kompliet tghid li -

“A prima vista, konsiderat ut sic u b’ mod izolat minn ¢irkostanzi ofira ta’ riljev,
isegwi illi la I-kuntratt preliminari ma jagiamel ebda menzjoni grall-Alasijiet ta’
“charges” ghal konsum tad-dawl u ta’ I-ilma, u dawk relattivi grall-
manutenzjoni, tali osservazzjoni tista’ tfisser illi I-obbjezzjoni ta’ [-appellanti
ghandha bazi gaall-akkoljiment tagzha. Approfondiment tal-materja, pero’, ma
jitraducix ruzu f’din is-soluzzjoni semplicistika, li tista’ thun ukoll inikwa ghas-
socjeta” attrici. Ragonevolment, allura, fir-ricerka ta’ dik I-aspirazzjoni ghal dak
li hu gust u ekwu, hu doveruz illi wiezied ifittex dik is-soluzzjoni I-aktar konformi
ghall-ispirtu u l-veru objettiv tar-regolament ta’ I-interessi li |-partijiet infushom

kellhom fil-kaz konkret;

Gja gie rilevat supra illi I-partijiet kienu taw ezekuzzjoni ghall-ftehim ta’
lokazzjoni. Jikkonsegwi gzalhekk illi wiezed ikollu jaccerta ruzu mill-volonta®
negozjali tal-partijiet billi jmur oltre I-kontenut tal-kuntratt preliminari u
jaghmel evalwazzjoni debita tat-trattattivi bejn il-partijiet in antic¢ipazzjoni ta’
tali kuntratt u dawk I-o/ra ex post facto I-konkluzjoni tiegsu. Fundamentalment,
il-valutazzjoni ta’ dik il-kondotta persegwita matul id-durata ta’ I-okkupazzjoni

tal-fond mill-konvenuta-inkwilina; ”
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11. Applikazzjoni ta’ dawk il-princ¢ipji gurisprudenzjali ghall-kaz odjern iwasslu
lill-Qorti ghall-fehma 1i ghandha tevalwa I-volonta’ u I-komportament tal-
partijiet fil-perjodu bejn I-1 ta> Gunju 2014 u s-6 ta’ Settembru 2015 sabiex jigi
stabbilit jekk id-drittijiet u d-dmirijiet tal-partijiet ghandhomx jitqiesu li baqghu
jew le regolati mit-termini u I-kundizzjonijiet tal-kuntratt tas-7 t’ April 2014. Fir-

rigward il-Qorti tosserva li —

I. Kif diga’ muri mis-suespost, ir-rapprezentant tas-socjeta’ konvenuta Tim Fritz
rrikonoxxa li wara l-iskadenza tal-ftehim temporanju tas-7 t’April 2014, is-
soc¢jeta’ konvenuta ma talbitx ir-ritorn tad-dokumenti relattivi ghall-ajruplan in
kwistjoni. Anzi fi kliemu stess, hija xorta bagghet titlob is-servizzi tas-socjeta’
attrici “skont il-kuntratt temporanju” U S-socjeta’ attrici baqghet indikata mal-

awtoritajiet kompetenti bhala 1-operatur tal-ajruplan;

Ii. Kemm fl-e¢¢ezzjonijiet taghha kif ukoll fil-provi u sottomissjonijiet maghmula
mis-socjeta’ konvenuta, hija tressaq oggezzjoni partikolari ghall-hourly rates ta’
€300. Jigi nnutat fl-ewwel lok li nonostante I-ilmenti ta’ din is-so¢jeta’ 1i din ir-
rata kienet ferm aktar gholja minn dak li kienu joffru kumpaniji ohra, bhala fatt,
I-istess soc¢jeta’ konvenuta kienet diga’ accettat dik ir-rata ta’ hlas fil-kuntratt tal-

4 £ April 2014;

lii. Jigi nnutat imbaghad 1i wara li skada I-kuntratt fil-31 ta’ Mejju 2014, is-
so¢jeta’ attrici baqghet tohrog fatturi lis-so¢jeta’ konvenuta b’mod regolari li
kienu jinkludu I-hourly rates ta’ €300. Ghalkemm is-so¢jeta’ konvenuta tallega li
din ir-rata kienet minn dejjem ikkontestata minnha, ma jirrizultax li dan kien il-
kaz. Mill-provi mressqa jirrizulta li f’email datata 17 ta’ Lulju 2014%, u cioe’
wara li kien skada I-kuntratt temporanju, Tim Fritz sempli¢iment talab lil Olivier

Perdriel sabiex itih breakdown ta’ kif il-figura ta’ €300 tinhadem. Notevoli huwa

5 Fol 600
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wkoll 1i f°dik I-email kien I-istess Fritz li fil-kuntest ta’ dik it-talba ghamel
referenza ghal klawsola 5.1 Fees and Expenses tal-kuntratt tas-7 t’April 2014,
mossa din li fil-fehma tal-Qorti tindika li anke s-so¢jeta’ konvenuta Kienet
ghadha qed taccetta li r-relazzjoni kummer¢jali bejn il-partijiet baqghet
bazata fuq it-termini u l-kundizzjonijiet tal-kuntratt tas-7 t’April 2014. L-
iskambju ta’ emails sad-29 ta’ Lulju 2014 kompla fost ohrajn bl-ispjega ta’

Olivier Perdriel dwar dawn I-hourly fees;

iv. Inoltre, f’email datata 22 ta’ Mejju 2015% lil Tim Fritz, Olivier Perdriel
b’referenza ghal laggha li kienet saret bejn il-partijiet, fejn is-so¢jeta’ konvenuta
jidher li kienet talbet lis-socjeta’ attri¢i sabiex tirrikonsidra 1-hourly fees, I-istess
Perdriel filwaqt 1li ta spjegazzjoni dettaljata biex jiggustifika dawn il-fees
ikkonkluda li ghar-ragunijiet hemm imsemmija s-socjeta’ attrici ma kinitx
f’qaghda li tnaggas dawn il-fees. Kwindi, nonostante I-fatt li evidentement is-
so¢jeta’ konvenuta ma kinitx kuntenta b’dawn 1-hourly fees, hija xorta baqghet
ghaddejja bl-uzu tas-servizzi minghand is-so¢jeta’ attrici meta kienet taf il-
pozizzjoni tal-istess socjeta’ attrici 1i ma kinitx ser trahhas dawk il-fees. U
sakemm is-so¢jeta’ attrici unilateralment itterminat kwalunkwe relazzjoni
kummerc¢jali bejn il-partijiet b’effett mis-7 ta’ Settembru 2015, anke jekk is-
so¢jeta’ konvenuta qeghda targumenta li r-rati ta’ kumpaniji terzi kienu irhas, hija
fil-frattemp QATT ma rrifjutat is-servizzi tas-socjeta’ attrici. Anzi, kif ammess
minn Tim Fritz ghal domanda 1i ghamlitlu 1-Qorti stess, is-so¢jeta’ konvenuta,
minkejja kollox baqghet timxi skont it-termini u l-kundizzjonijiet tal-ftehim

temporanju ffirmat fl-2014 —

“The Court: So if I understand you well though we have the bases of this
temporray agreement and it was there written signed agreed to whatever, you, in
your mind the temporary agreement was like this experiment as how you are

going to operate together and how much will going to charge; and whether you

6 Fol 622
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will be going to have any objections and so on and so forth. But you continued to
extend the agreement regardless of the fact that there was always this bone of

contention.

The witness: Yes. It wasn’t perhaps as light as an experiment; was obviously an
agreement and as | say, and a final agreement which was hopeful by both parties
to fly the airplane as well. That was a period.....Obviously it took time to realise
and as became clear how...the prices were investigating other possibilities other

operators we discovered exactly how.....the prices were, and that was....". ”

v. Fid-dawl tal-kunsiderazzjonijiet kollha suesposti s-socjeta’ attrici kienet
gustifikata li wara I-31 ta’ Mejju 2014 baqghet titlob il-hlasijiet skont ir-rati
ndikati fit-termini u I-kundizzjonijiet tal-ftehim tas-7 t’ April 2014. Anke jekk
Is-so¢jeta’ konvenuta ma kinitx kuntenta ghal kollox b’uhud mir-rati ta’ hlas
applikabbli u kienet ukoll geghda tfittex operaturi ohra li setghu joffru rati aktar
vantaggjuzi, gjaladarba fil-frattemp hija halliet 1-operat kollu tal-ajruplan f’idejn
Is-so¢jeta’ attrici, u huma ma lahqu ebda ftehim ichor li jvarja r-rati ta’ hlas
maqbula precedentement, hija ma tistax issa tevadi l1-obbligi taghha 1i thallas dak

dowvut lill-istess soc¢jeta’ attri¢i skont dak miftichem bejniethom mill-bidunett;

vi. 1I-Qorti tirrileva wkoll li fir-rigward tas-servizzi kollha rezi direttament mis-
soc¢jeta’ attriCi, ma ngibietx prova li effettivament dawn ma kinux inghataw. Anzi

ma gewx kontestati minn dan il-att.

Ghalhekk il-konkluzjoni tal-Qorti hija li dawn huma dovuti fl-intier taghhom.

12. Fir-rigward ta’ spejjez li S-socjeta’ attri¢i nkorriet vis-a-vis kumpaniji terzi in

konnessjoni mal-ajruplan in kwistjoni, rrizulta mill-provi li mhux l-ispejjez

7 Fol 668
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kollha dovuti lil dawn it-terzi kienu ghadhom thallsu. Dan kif konfermat fil-
kontro-ezami li sar lil Olivier Perdriel fejn irrikonoxxa li “some of the invoices
are not yet paid'®. ” F’xhieda sussegwenti'® Perdriel indika li I-fatturi mahruga
mill-kumpaniji Alia, Airport de Tulon u Camp and Tag Aviation kienu ghadhom
ma thallsux. Is-so¢jeta’ konvenuta targumenta fis-sottomissjonijiet taghha li
gjaladarba [-fatturi relattivi ghal dawn is-so¢jetajiet imsemmija ma kinux
ghadhom imhallsa, u kwindi m’hemmx prova ta’ pagament, dak I-ammont mhux

dovut mis-so¢jeta’ konvenuta skont kif giet postulata 1-azzjoni attrici.
I1-Qorti ma tagbilx ma’ din is-sottomissjoni.

Fl-ewwel lok ma ngiebet ebda prova li tiddiskredita jew li tpoggi " dubju 1-ghoti
effettiv ta’ dawn is-servizzi mill-kumpaniji terzi fir-rigward tal-ajruplan tas-
socjeta’ konvenuta. Jekk is-soc¢jeta’ konvenuta kellha xi dubju dwar dan, u jekk
ukoll kellha xi dubju dwar il-quantum tal-ammonti dovuti, hija setghet liberament

tindirizza din il-materja fil-kors tal-provi. Haga li ma saritx.

Fit-tieni lok, hija plawsibbli u kredibbli I-ispjegazzjoni moghtija minn Olivier
Perdriel fix-xhieda tieghu® li I-hlas lil dawn il-kumpaniji terzi msemmija kien
ghadu ma sarx ghax is-so¢jeta’ attri¢i ma kellhiex bizzejjed fondi biex thallashom
u dawn il-kredituri terzi kienu ac¢cettaw li jistennew sabiex jithallsu sakemm |-
istess socjeta’ attri¢i tir¢ievi l-hlas li hija qeghda tfittex minghand is-so¢jeta’

konvenuta.

Ghalhekk il-Qorti ma ssibx raguni valida sabiex tilga’ d-difiza tas-socjeta’
konvenuta fir-rigward ta’ dawn il-hlasijiet ghal servizzi rezi minn dawn il-

kumpaniji terzi.

18 Fol 408
1 Fol 489 et seq
20 Fol 489 et seq
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13. Is-soc¢jeta’ konvenuta tissottometti wkoll oggezzjoni ghal spejjez li s-socjeta’
attri¢i geghda titlob rigwardanti servizzi moghtija in konnessjoni mal-ajruplan in
kwistjoni mill-kumpanija Eurocontrol. Hija targumenta li I-fatturi relattivi u
mahruga minn din il-kumpanija a fol 66 sa 92 ma jaghmlux referenza specifika
ghall-ajruplan tas-socjeta’ konvenuta u langas I-iStatements of Account tal-Bank
of Valletta plc a fol 469 a fol 471 ma jindikaw liema fattura giet imhallsa. In vista
ta’ dan, is-so¢jeta’ konvenuta tallega li s-so¢jeta’ attrici ma gabitx prova li dawn
I-ispejjez partikolari kienu relatati mal-ajruplan tas-so¢jeta’ konvenuta u li I-

pagamenti ndikati kienu abbinati mal-istess ajruplan.

Ghal darb’ohra il-Qorti ma tagbilx ma’ din is-sottomissjoni. Is-so¢jeta’ attrici
pprezentat dawn id-dokumenti bhala prova ta’ servizzi u hlas rigwardanti s-
so¢jeta’ Eurocontrol. Jekk is-soc¢jeta’ konvenuta, nonostante dak li xehed
dwarhom Olivier Perdriel in kontro-ezami xorta ma kinitx sodisfatta dwar din il-
prova kellha l-opportunita’ 1i tressaq xhieda minn dik il-kumpanija terza sabiex
tindirizza din l-allegazzjoni taghha, haga 1i m’ghamlitx. Ma ntweriex ghalhekk,
fuq bazi ta’ probabilta’, 1i 1-ammont li s-soéjeta’ attrici qeghda titlob in
konnessjoni mal-hlasijiet lil Eurocontrol ma kienx relatat mal-ajruplan mertu tal-

proceduri odjerni.

14. Ghal dawn ir-ragunijiet kollha u fid-dawl tal-provi kollha mressqga I-Qorti hija
ghaldagstant tal-fehma li anke I-hlas mitlub mis-socjeta’ attrici ghal spejjez li

ghamlet ma’ partijiet terzi huma dovuti fl-intier taghhom.

Fid-dawl tas-suespost, it-tieni u t-tielet talba tas-so¢jeta’ attric¢i ghall-hlas

tas-somma ta’ €222,506.66 sejrin jintlaqghu.

Ghall-istess motivi l-e¢cezzjonijiet tas-so¢jeta’ konvenuta riferibbli ghal
dawn iz-zewg talbiet sejrin jigu mi¢chuda.
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Kontro-Talba

Is-so¢jeta’ konvenuta rikonvenzjonanti geghda minn naha taghha titlob il-
likwidazzjoni u I-hlas tad-danni peress li wara li unilateralment temmet ir-
relazzjoni mas-socjeta’ rikonvenzjonanti, is-so¢jeta’ rikonvenzjonata zammet fil-
pussess taghha, allegatament minghajr ebda titolu u abbuzivament, id-
dokumentazzjoni relattiva ghall-ajruplan. Tali dokumentazzjoni tinkludi dik
storika u ta’ safar kif ukoll il-log book. Minghajr din id-dokumentazzjoni I-

ajruplan ma jtirx.

Mill-atti jirrizulta 1i wara li s-so¢jeta’ attri¢i rikonvenzjonata tterminat il-ftehim
li kellha mas-soc¢jeta’ konvenuta rikonvenzjonanti b’effett mis-7 ta’ Settembru
2015 —

I. Fit-2 ’Ottubru 2015 is-so¢jeta’ konvenuta rikonvenzjonanti ntavolat ittra
uffi¢jali permezz ta’ liema poggiet lis-socjeta’ attri¢i rikonvenzjonata in mala
fede u responsabbli ghad-danni peress li fil-fehma taghha din kienet qed izzomm
abbuzivament id-dokumentazzjoni storika kif ukoll il-log book u
dokumentazzjoni ohra ta’ safar appartenenti lill-ajruplan u dan ghaliex sa
dakinhar is-so¢jeta’ attrici kienet ghadha ged izzomm tali dokumentazzjoni

minghajr ma tghaddiha lill-istess so¢jeta’ konvenuta?!;

Il. FI-14 tOttubru 2015 l-istess soc¢jeta’ attrici talbet u ottjeniet il-hrug ta’
mandat ta’ sekwestru kawtelatorju Nru 1622/15 kontra s-so¢jeta’ konvenuta ghas-
somma ta’ €250,221.92 ghal servizzi tekni¢i u ta’ manutenzjoni provduti lill-
istess socjeta’ konvenuta bhala operatur tal-ajruplan mertu tal-proc¢eduri odjerni.
Bhala sekwestratarju giet indikata 1-istess soc¢jeta’ attri¢i sabiex jigu sekwestrati

dokumenti teknici, ta’ manutenzjoni u ta’ airworthiness tal-ajruplan Falcon;

21 Fol 552
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Il. Fit-22 t’Ottubru 2015 is-socjeta’ konvenuta rikonvenzjonanti ntavolat rikors

ghar-revoka tal-mandat imsemmi?;

li. Fit-23 ’Ottubru 2015 is-soc¢jeta’ attrici ddepozitat taht I-awtorita’ tal-Qorti

d-dokumenti tekni¢i ta’ manutenzjoni u ta’ air worthiness tal-ajruplan®;

Iv. Fit-2 ta’ Novembru 2015 is-socjeta’ attrici rikonvenzjonata pprezentat
kontro-mandat ghall-mandat ta’ sekwestru 1622/15 sabiex tirregola ruhha ahjar

minghajr pregudizzju ghal pro¢eduri ohra®*;

v. Fit-3 ta’ Novembru 2015 is-soc¢jeta’ konvenuta rikonvenzjonanti giet

awtorizzata tisbanka tali dokumenti?®;
vi. L-operatur tal-ajruplan inbidel fl-24 ta’ Di¢embru 2015%;

V. Is-so¢jeta’ konvenuta rikonvenzjonanti tavvanza l-pretensjoni ghad-
danni ghall-perjodu bejn I-14 t’Ottubru 2015 (meta nhareg il-mandat ta’
sekwestru) sat-3 ta’ Novembru 2015 (meta s-so¢jeta’ konvenuta thalliet

tisbanka d-dokumentazzjoni tal-ajru);

vi. Tim Fritz?” u Alessandro Angelieri?® ghan-nom tas-so¢jeta’ konvenuta
rikonvenzjonanti taw dettalji dwar il-pretensjonijiet tas-socjeta’ in linea ta’ danni
u ¢ioe’ —
e €15,563.20 ghal salarji mhallsa lill-piloti u aircrew matul dak il-perjodu; u
e €509.89 f'titjiriet imhallsa ghal dak il-perjodu peress li I-ajruplan ma setax

jintuza allegatament minhabba Il-agir doluz tas-so¢jeta’ attrici

rikonvenzjonata

22 Fol 533 et seq
2 Fol 564
24 Fol 572
%5 Fol 579
26 Fol 672
27 Fol 588 et seq
28 Fol 651 et seq
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Is-so¢jeta’ konvenuta targumenta li 1-pretensjonijiet taghha ghad-danni huma
gustifikati ghax gew sodisfatti |-elementi mehtiega u cioe’ l-agir doluz tas-

socjeta’ attrici, id-dannu soffert mis-so¢jeta’ konvenuta u n-ness bejniethom?.
Inghad hekk fil-kaz Maurice Hili vs Francis Attard et deciz 26 ta’ Frar 2019-
“Gie affermat mill-grati taghna:

“Illi sabiex tirnexxi azzjoni ghad-danni iridu jigu ippruvati erba’ elementi:

(1) il-fatt dannuz illecitu;

(2) I-imputabbilita’ tal-istess fatt gial min ikun ghamlu;

(3) id-dannu ikkagunat minn dan I-istess fatt u

bl

(4) id-“dolus” jew “culpa” da parti ta’ min ikun ghamlu.’

Ghalhekk ikun hemm ir-responsabbli ghad-danni jekk tigi ppruvata konnessjoni

logika ta’ kawza u effett bejn [-att u d-danni kkagunati mill-istess att.

In linea ta’ principju jinsab enuncjat li “hu mprexxindibbilment rikjest sabiex
ikun hemm lok ghad-danni /i jkun hemm ness ta’ kawzalita bejn il-fatt kolpevoli
u lI-konsegwenza dannuza. ” (kollez. Vol. XLIV P1 p.343).

Applikati dawn il-prin¢ipji I-Qorti pero’ ma ssibx li din il-kontro-talba hija

gustifikata.

Mill-provi ntwera li wara li s-so¢jeta’ attrici unilateralment itterminat il-kuntratt
b’effett mis-7 ta’ Settembru 2015, is-so¢jeta’ attrici baqghet registrata bhala I-
operatur tal-ajruplan sa Di¢embru 2015 u ma rrizultax li l-istess so¢jeta’
konvenuta rikonvenzjonanti kienet fil-frattemp avzatha b’bidla fir-rigward.

B’hekk f’dak il-perjodu Kienet is-socjeta’ attri¢i kienet ghadha meqjusa bhala I-

2% Nota ta’ Sottomissjonijiet a fol 725 et seq
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operatur tal-ajruplan ghal finijiet u effetti kollha tal-ligi u kienet ghalhekk ghadha
marbuta bl-obbligi kollha naxxenti minn tali rwol anke ma’ l-awtoritajiet

kompetenti.

Inghad hekk minn Olivier Perdriel ghan-nom tas-socjeta’ attrici rikonvenzjonata

wagt il-kontro-ezami®° -

“Dr. Mifsud Bonnici: Now, why did hold on to the historical documenation, the
loghook and other relative documents pertaining to the Falcon, following the

unilateral termination on 7th August, 2015?

Witness: Because Regulation, European Regulation asked us to do so and the
Malta Regulation of Aviation asked us to do so. As an example. We are still
considered as the operator as of today, for Transport Malta, because your client

failed to unregister it from Malta.

Dr. Mifsud Bonnici: So why did you file a precautionery garnashee order for such
documents? What were the reasons for issuing this garnashee order? Witness:
To confirm that we were in our right, because your client was not really doing

much stuff. So we did as legal as possible to keep protection.

Dr. Mifsud Bonnici: Fine, fine. But Mr. Perdriel, you were aware that Sunshine

engaged third party service providers that is Gamma?
Witness: Actually.

Dr. Mifsud Bonnici: So why did you hold on to the documents when you knew

that the client shifted to another service provider, or wanted to do so?

Witness: Because the client never told us. The client never told us that they had a
third party. It’s actually a third party calling us and told us “we are going to take
care of the aircraft”. No email, no letters. So your client never told us there was

another third party and the truth is that the aircraft is Maltese registered. Even

30 Fol 405 et seq
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if sixty years ago and it’s still Maltese registered and even if Gamma Aviation
which I never met, and I’'ve never seen a document about that, is supposedly
taking care of the aircraft, the aircraft is still in Geneva without it’s two engines

and registered in Malta.

Dr. Mifsud Bonnici: So you did confirm that you knew that Gamma was to be the
new service provider? So why did you insist on proceeding with the garnashee

order and to hold on to the documents?

Witness: Because until my client is telling me otherwise, | have to protect his
interest and the interest of the aircraft and the interest of the Maltese Transport
Malta. So | kept the aircraft until I heard something from the client, which |

never did.”

Fil-fehma tal-Qorti ghalhekk l-agir tas-socjeta’ attrici ma kienx wiehed doluz
imma wiehed dettat mi¢-¢irkustanzi li sabet ruhha fihom. Anzi aggixxit b’kawtela
dovuta ghas sitwazzjoni. Li s-so¢jeta’ konvenuta tipprezenta ittra ufficjali biex
titlob ir-ritorn tad-dokumenti bhal ma ghamlet fit-2 t’Ottubru 2015 ma kienx
bizzejjed. Kien jispetta direttament lis-so¢jeta’ konvenuta, u mhux lil terzi, li
tichu 1-passi kollha biex tirregola s-sitwazzjoni taghha qua I-operatur tal-ajruplan
mill-aktar fis wara li s-so¢jeta’ attrici waqqfet ir-relazzjoni taghha maghha. La
dan m’ghamlitux, anzi baqghet tkaxkar saqajha fir-rigward tad-doveri taghha, ma

tistax issa ddur fuq is-soc¢jeta’ attri¢i u tipprova titfa htija fugha.

Fid-dawl tas-suespost, |-elementi mehtiega ghat-talba ghal hlas ta’ danni ma

gewx sodisfatti u I-kontro-talba sejra tigi michuda.

Ser tigi michuda wkoll is-sitt ecCezzjoni tas-socjeta’ konvenuta ghall-azzjoni
princ¢ipali. Verament dak hemm allegat ma gie bl-ebda mod minnimament

pruvat.

Ghall-istess ragunijiet u safejn kompatibbli ma’ dak deciz, 1-e¢¢cezzjonijiet tas-

socjeta’ attrici rikonvenzjonata sejrin jintlagghu.
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Ghal dawn il-motivi |-Qorti taqta’ u tiddeciedi 1-kawza billi —

1. Ti¢chad l-eccezzjonijiet tas-socjeta’ konvenuta ghall-azzjoni principali

mressga mis-socjeta’ attrici;

2. Tilga’ t-tieni u t-tielet talba tas-so¢jeta’ attrici u tiddikjara illi s-soc¢jeta’
konvenuta Sunshine Aviation Limited hija debitrici tas-socjeta’ attrici ghas-
somma ta’ mitejn u tnejn u ghoxrin elf, hames mija u sitt Euro u sitta u sittin
¢entezmu (€222,506.66) ghal diversi servizzi tekni¢i u ta’ manutenzjoni
provduti minn April 2014 sal-lum u tikkundanna lill-istess so¢jeta’

konvenuta sabiex thallas din is-somma lis-so¢jeta’ attrici;

3. Tilqa’ l-ec¢ezzjonijiet tas-soc¢jeta’ attrici ghall-kontro-talba tas-soc¢jeta’
konvenuta safejn kompatibbli ma’ dak de¢iz u tichad il-kontro-talba tal-

istess so¢jeta’ konvenuta;

4. L-ispejjez kollha ta’ dawn il-pro¢eduri jkunu a karigu tas-socjeta’

Sunshine Aviation Ltd.

Onor. Dr. Miriam Hayman LL.D.

Imhallef

Victor Deguara

Dep. Reg.
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