Fit-Tribunal ta’ Revizjoni Amministrattiva
Magistrat
Dr. Gabriella Vella B.A., LL.D.

Rikors Nru. 94/13VG

Vincent Attard fismu proprju u ghan-nom u in rapprezentanza tas-
so¢jeta Toolsman Hardware Limited

Vs
Direttur Generali (Taxxa fuq il-Valur Mizjud)
IIlum 3 ta’ Lulju 2020
It-Tribunal,

Ra r-Rikors ipprezentat minn Vincent Catania fismu proprio u fisem is-soc¢jeta
Toolsman Hardware Limited fis-26 ta’” Marzu 2013 permezz ta’ liema jitlob 1i t-
Tribunal ihassar, jirrevoka u jikkancella l-istimi mahruga mid-Direttur Generali
(Taxxa fuq il-Valur Mizjud) fl-20 ta’ Frar 2013 ghall-perijodi ta’ taxxa 01.11.05-
31.01.06, 01.02.06-30.04.06, 01.05.06-31.07.06, 01.08.06-31.10.06, 01.11.06-
31.01.07, 01.02.07-30.04.07, 01.05.07-31.07.07, 01.08.07-31.10.07, 01.11.07-
31.12.07, 01.01.08-31.01.08, 01.02.08-30.04.08, 01.05.08-31.07.08, 01.08.08-
31.10.08, 01.11.08-31.01.09, 01.02.09-30.04.09, 01.05.09-31.07.09, 01.08.09-
31.10.09, 01.11.09-31.01.10, jew inkella liema minnhom, prevja kull dikjarazzjoni jew
provvediment iehor li jidhirlu xieraq, bl-ispejjez kontra d-Direttur Generali (Taxxa
fuq il-Valur Mizjud;

Ra r-Risposta tad-Direttur Generali (Taxxa fuq il-Valur Mizjud) permezz ta’ liema
jopponi ghall-appell tar-Rikorrent proprio et nomine mill-istimi mahurga minnu
ghall-perijodi ta’ taxxa 01.11.05-31.01.06, 01.02.06-30.04.06, 01.05.06-31.07.06,
01.08.06-31.10.06, 01.11.06-31.01.07, 01.02.07-30.04.07, 01.05.07-31.07.07,
01.08.07-31.10.07, 01.11.07-31.12.07, 01.01.08-31.01.08, 01.02.08-30.04.08,
01.05.08-31.07.08, 01.08.08-31.10.08, 01.11.08-31.01.09, 01.02.09-30.04.09,
01.05.09-31.07.09, 01.08.09-31.10.09, 01.11.09-31.01.10 u jitlob li l-istess jigi
michud, bl-ispejjez kontra r-Rikorrent proprio et nomine, u minflok l-imsemmija
stimi jigu kkonfermati stante li: (i) ghalkemm huwa minnu li hemm uhud mill-istimi
kontestati li huma preskritti, u b’hekk ser isir il-kancellament mehtieg, dawn huma
biss l-istimi ghall-perijodi ta’ taxxa 01.11.05-31.01.06, 01.02.06-30.04.06 1 01.05.06-
31.07.06 u mhux l-istimi kollha kif jaghti ad intendere r-Rikorrent proprio et
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nomine; (ii) minhabba n-nuqqas ta’ ko-operazzjoni tar-Rikorrent, kien se jiskatta 1-
perijodu ta’ preskrizzjoni ghall-istimi u ghalhekk l-istess Rikorrent kien iffirma
dikjarazzjoni datata 14 ta’ Mejju 2012 fejn iddikjara li: that if any VAT provisional
assessments and vat ASSESSMENTS are raised for tax periods starting from
January 2006 onwards in respect of the above mentioned companies, no objection
will be raised at Audit stage, review stage, Administrative Tribunal and Court of
Appeal in respect of time-barred provision as provided in the VAT Act. I wish to add
that the decision to accept what would otherwise be time-barred assessments is
being done of my own free will”. Konsegwentement ghalhekk, apparte l-istimi gia
indikati, 1-ebda wahda mir-rimanenti stima ma hija preskritta; (iii) fil-kaz in ezami
ghandhom japplikaw il-provvedimenti ta’ I-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’
Malta stante li r-Rikorrent naqas milli jipprovdi d-dokumentazzjoni pertinenti ghas-
soc¢jeta Toolsman Hardware Limited lilu mitluba; (iv) ma huwiex minnu li l-istimi
finali ma kienux preceduti minn stimi provizorji kif mehtieg a tenur ta’ I-Artikolu
32(1) tal-Kap. 406 tal-Ligijiet ta’ Malta; (v) langas ma huwa minnu li l-istimi finali
ma nhargux entro it-terminu previst fl-Artikolu 32(3) tal-Kap. 406 tal-Ligijiet ta’
Malta, ossia wara tletin jum u qabel sitt xhur min-notifika ta’ I-istimi provizroji; u fil-
mertu (vi) ma huwiex minnu li l-istimi kontestati huma ingusti u rragonevoli, anzi
huma gusti u skond il-Ligi u jishoqqilhom konferma;

Ra d-dokumenti annessi mar-Risposta tad-Direttur Generali (Taxxa fuq il-Valur
Mizjud) markati Dok. “A” sa’ Dok. “H” a fol. 14 sa’ 45 tal-process;

Sema’ x-xhieda ta’ Stefan Manicolo, uffi¢jal tat-Tax Compliance Unit, moghtija waqt
is-seduta tas-16 ta’ Jannar 2014! u ra d-dokumenti esebiti minnu markati Dok. “SM”
a fol. 61 sa’ 108 tal-process, sema’ x-xhieda ta’ Josef Abela, uffi¢jal tat-Tax
Compliance Unit, moghtija waqt is-seduti tas-16 ta’ Jannar 20142 u ta’ 1-1 ta’
Dicembru 20143, u x-xhieda ta’ Stefan Psaila moghtija waqt is-seduta ta’ 1-14 ta’
Marzu 20144 u ra d-dokument esebit minnu Dok. “SP1” a fol. 126 tal-process, sema’
x-xhieda tar-Rikorrent Vincent Attard moghtija waqt is-seduti tal-5 ta’ Mejju 20145 u
tas-16 ta’ Novembru 2015° u x-xhieda ta’ Jesmar Bilocca, rapprezentant tal-
Kummissarju tat-Taxxi, moghtija waqt is-seduta tas-27 ta’ April 20157;

Ra li waqt is-seduta ta’ 1-14 ta’ Marzu 20148 id-difensur tal-Kummissarju tat-Taxxi
irrileva li d-dokument esebit minn Stefan Psaila waqt l-imsemmija seduta ghandu
jigi sfilzat stante li fir-Risposta tad-Direttur Generali (Taxxa fuq il-Valur Mizjud)
ghall-appell tar-Rikorrent proprio et nomine, giet sollevata 1-e¢¢ezzjoni a tenur ta’ 1-
Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta. Ra li d-difensur tar-Rikorrent
proprio et nomine ddikjara li jirriserva l-posizzjoni ta’ l-imsemmi Rikorrent fir-
rigward tal-konformita o meno ta’ I-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta
mad-drittijiet fondamentali ta’ Il-istess Rikorrent u rriserva 1li jressaq

1 Fol. 109 sa’ 121 tal-process.
2 Fol. 122 sa’ 124 tal-process.
3 Fol. 141 tal-process.

4 Fol. 127 sa’ 131 tal-process.
5 Fol. 133 sa’ 136 tal-process.
6 Fol. 155u 156 tal-process.

7 Fol. 151 tal-process.

8 Fol. 125 tal-process.



sottomissjonijiet dwar il-mertu ta’ l-oggezzjoni tad-Direttur Generali (Taxxa fuq il-
Valur Mizjud) fl-istadju opportun;

Ra li waqt is-seduta tat-13 ta’ Gunju 20149, id-difensur tar-Rikorrent proprio et
nomine iddikjara 1li l-istess Rikorrent jonqgsu jressaq bhala provi biss provi
dokumentarji liema dokumentazzjoni pero hija piuttost voluminuza u fid-dawl ta’ 1-
eccezzjoni a tenur ta’ I-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta sollevata mid-
Direttur Generali (Taxxa fuq il-Valur Mizjud), ikun opportun li gabel ma jigu esebiti
tali provi dokumentarji t-Tribunal jittratta u jiddetermina din l-e¢cezzjoni. Ra li d-
difensur tad-Direttur Generali (Taxxa fuq il-Valur Mizjud) qabel mat-talba tar-
Rikorrent proprio et nomine;

Ra n-Nota ta’ Sottomissjonijiet tal-Kummissarju tat-Taxxi relattivament ghall-
eCcezzjoni a tenur ta’ I-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta a fol. 165 sa’
175 tal-process u ra n-Nota Responsiva tar-Rikorrent proprio et nomine wkoll
relattivament ghall-imsemmija e¢¢ezzjoni a tenur ta’ 1-Artikolu 48(5) tal-Kap. 406
tal-Ligijiet ta’ Malta a fol. 176 sa’ 179 tal-process;

Ra l-atti tal-kawza;
Ikkonsidra:

Bil-proceduri odjerni r-Rikorrent proprio et nomine jikkontesta tmintax-il stima
datata 20 ta’ Frar 2013 mahruga mid-Direttur Generali (Taxxa fuq il-Valur Mizjud)
ghall-perijodi ta’ taxxa 01.11.05-31.01.06, 01.02.06-30.04.06, 01.05.06-31.07.06,
01.08.06-31.10.06, 01.11.06-31.01.07, 01.02.07-30.04.07, 01.05.07-31.07.07,
01.08.07-31.10.07, 01.11.07-31.12.07, 01.01.08-31.01.08, 01.02.08-30.04.08,
01.05.08-31.07.08, 01.08.08-31.10.08, 01.11.08-31.01.09, 01.02.09-30.04.09,
01.05.09-31.07.09, 01.08.09-31.10.09, 01.11.09-31.01.10'° permezz ta’ liema qed
jesigi hlas tas-somma ta’ €112,893.19 rapprezentanti taxxa, flimkien mas-somma
ulterjuri ta’ €22,578.63 rapprezentanti penali amministrattivi u s-somma ta’
€61,832.70 rapprezentanti imghaxijiet, komplessivament ammontanti ghal
€197,304.52. Huwa jitlob li -imsemmija stimi jew liema minnhom jigu mhassra,
irrevokati u kkancellati, u dana a bazi tas-segwenti aggravji: (i) l-istimi mertu ta’ 1-
appell huma perenti ai termini ta’ 1-Artikolu 32 ta’ I-Att dwar it-Taxxa fuq il-Valur
Mizjud, Kap. 406 tal-Ligijiet ta’ Malta; (ii) l-istimi in kwistjoni ma gewx preceduti
minn stimi provizorji kif mitlub fl-Artikol 32(1) ta’ 1-Att dwar it-Taxxa fuq il-Valur
Mizjud, Kap. 406 tal-Ligijiet ta’ Malta; (iii) l-istimi ma nhargux wara tletin jum u
gabel sitt xhur min-notifika lilu ta’ l-istimi provizorji kif mitlub fl-Artikolu 32(3) ta’
1-Att dwar it-Taxxa fuq il-Valur Mizjud, Kap. 406 tal-Ligijiet ta’ Malta; (iv) l-istimi
ma humiex korretti, billi d-denunzji tat-taxxa intavolati minnu kienu shah u korretti,
u ghalhekk ma kienx hemm lok ghall-hrug ta’ stimi fil-konfront tieghu; u (v) 1-
ammonti indikati mid-Direttur Generali (Taxxa fuq il-Valur Mizjud) fl-istimi in
kwistjoni la huma gusti u lanqas ragonevoli.

9 Fol. 137 tal-process
10 Fol. 36 sa’ 44 tal-process.



Id-Direttur Generali (Taxxa fuq il-Valur Mizjud), illum Kummissarju tat-Taxxi,
jopponi ghall-appell tar-Rikorrent proprio et nomine mill-istimi ghall-perijodi ta’
taxxa 01.11.05-31.01.06, 01.02.06-30.04.06, 01.05.06-31.07.06, 01.08.06-31.10.06,
01.11.06-31.01.07, 01.02.07-30.04.07, 01.05.07-31.07.07, 01.08.07-31.10.07,
01.11.07-31.12.07, 01.01.08-31.01.08, 01.02.08-30.04.08, 01.05.08-31.07.08,
01.08.08-31.10.08, 01.11.08-31.01.09, 01.02.09-30.04.09, 01.05.09-31.07.09,
01.08.09-31.10.09, 01.11.09-31.01.10 u jitlob li l-istess jigi michud u minflok I-
imsemmija stimi jigu kkonfermati stante li: (i) ghalkemm huwa minnu li hemm uhud
mill-istimi kontestati li huma preskritti, u b’hekk ser isir il-kancellament mehtieg,
dawn huma biss l-istimi ghall-perijodi ta’ taxxa 01.11.05-31.01.06, 01.02.06-
30.04.06 u 01.05.06-31.07.06 u mhux l-istimi kollha kif jaghti ad intendere r-
Rikorrent proprio et nomine; (ii) minhabba n-nuqqas ta’ ko-operazzjoni tar-
Rikorrent, kien se jiskatta I-perijodu ta’ preskrizzjoni ghall-istimi u ghalhekk l-istess
Rikorrent kien iffirma dikjarazzjoni datata 14 ta’ Mejju 2012 fejn iddikjara li: that if
any VAT provisional assessments and vat ASSESSMENTS are raised for tax periods
starting from January 2006 onwards in respect of the above mentioned companies,
no objection will be raised at Audit stage, review stage, Administrative Tribunal
and Court of Appeal in respect of time-barred provision as provided in the VAT Act.
I wish to add that the decision to accept what would otherwise be time-barred
assessments is being done of my own free will”. Konsegwentement ghalhekk, apparte
l-istimi gia indikati, I-ebda wahda mir-rimanenti stima ma hija preskritta; (iii) fil-kaz
in ezami ghandhom japplikaw il-provvedimenti ta’ 1-Artikolu 48(5) tal-Kap. 406 tal-
Ligijiet ta’ Malta stante li r-Rikorrent naqas milli jipprovdi d-dokumentazzjoni lilu
mitluba; (iv) ma huwiex minnu li l-istimi finali ma kienux preceduti minn stimi
provizorji kif mehtieg a tenur ta’ I-Artikolu 32(1) tal-Kap. 406 tal-Ligijiet ta’ Malta;
(v) langas ma minnu li I-istimi finali ma nhargux entro t-terminu previst fl-Artikolu
32(3) tal-Kap. 406 tal-Ligijiet ta’ Malta, ossia wara tletin jum u qabel sitt xhur min-
notifika ta’ l-istimi provizroji; u fil-mertu (vi) ma huwiex minnu li I-istimi kontestati
huma ingusti u rragonevoli, anzi huma gusti u skond il-Ligi u jishoqqilhom konferma.

Wagqt is-seduta tat-13 ta’ Gunju 2014", id-difensur tar-Rikorrent proprio et nomine
iddikjara 1i l-istess Rikorrent jonqsu jressaq bhala provi biss provi dokumentarji
liema dokumentazzjoni pero hija piuttost voluminuza u fid-dawl ta’ 1-e¢cezzjoni a
tenur ta’ 1-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta sollevata mid-Direttur
Generali (Taxxa fuq il-Valur Mizjud), ikun opportun li gabel ma jigu esebiti tali provi
dokumentarji t-Tribunal jittratta u jiddetermina din l-e¢cezzjoni. Id-Direttur
Generali (Taxxa fuq il-Valur Mizjud) gabel mat-talba tar-Rikorrent proprio et
nomine u ghaldagstant b’din is-sentenza qed tigi trattata u determinata biss I-
eccezzjoni a tenur ta’ I-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta sollevata mid-
Direttur Generali (Taxxa fuq il-Valur Mizjud).

L-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta ta’ Malta jipprovdi - u hekk kien
jipprovdi fl-2010 meta nbdiet l-investigazzjoni fil-konfront tar-Rikorrent u tal-
kumpanniji tieghu - illi: IlI-Kummissarju jista’, fkull zmien matul iz-zmien specifikat
fis-subartikolu (4) [sit snin mit-tmiem tas-sena 1i ghaliha tirreferi d-
dokumentazzjoni mitluba] jehtieg lil kull persuna li tipproduci, jew jista’ jeleva
minghand kull persuna, inkluz terza persuna, id-dokumentazzjoni, dokumenti,

11 Fol. 137 tal-process



konteggi u data elettronika mehtiega li jinzammu minnha bis-sahha ta’ dan I-
artikolu, u jaghmel kopji taghhom: 1zda, jekk ikun hemm evidenza li wara li tkun
intalbet mill-Kummissarju b’avviz bil-miktub, il-persuna tkun nagset li tipproduci
minghajr skuzanti ragonevoli d-dokumentazzjoni, dokumenti, konteggi u data
elettronika sa’ tletin jum mid-data tan-notifika ta’ dak l-avviz, hija ma tkunx tista’
tithalla tipproduci dik id-dokumentazzjoni, dokumenti, konteggi u data elettronika
fi stadju aktar tard minn meta tkun inharget stima jew stimi provizorji jew
quddiem it-Tribunal [fiz-zmien il-Bord ta’ 1-Appelli dwar it-Taxxa fuq il-Valur
Mizjud], jew fxi Qorti tal-Gustizzja: Izda wkoll meta titgieghed fiducja fuq xi
persuna ohra sabiex din twettaq xi bicca xoghol, il-fatt li jkun hemm dik il-fiducéja
ma jitqiesx li hija skuzanti ragonevoli ghall-ghanijiet ta’ dan is-subartikolu.

Minn dan il-provvediment tal-Ligi jirrizulta li sabiex il-projbizzjoni kontemplata fl-
ewwel proviso ta’ l-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta tapplika fir-
rigward tat-taxpayer irid jirrizulta li 1-Kummissarju tat-Taxxi/Direttur Generali
(Taxxa fuq il-Valur Mizjud) ikun talab ghad-dokumentazzjoni, dokumenti, konteggi
u data elettronika permezz ta’ avviz bil-miktub u li t-taxpayer ikun nagqas,
minghajr skuzanti ragonevoli, milli jissottometti tali dokumentazzjoni,
dokumenti, konteggi u data elettronika hekk mitluba fiz-zmien tletin guranta min-
notifika ta’ l-avviz.

Fil-kaz in ezami I-Kummissarju tat-Taxxi jikkontendi li: kienet [-inadempjenza ta’ I-
appellanti li wasslet lill-esponenti sabiex jiehu d-decizjonijiet li ha fil-konfront
tahghom. Kien minhabba l-agir taghhom li llum geghdin quddiem dan [-Onorabbli
Tribunal. Mhux koncepibbli [-fatt, li l-appellat jikteb lil socjeta sabiex din
tissottometti il-kotba tan-negozju u wara sitta u ghoxrin xahar tkun ghadha ma
ssottomettithomx. L-appellat, kif ser jissemma’ aktar 1 isfel fdin in-nota, ressaq
sabiex jixhdu l-uffi¢jali inkarigati minnu sabiex imexxu l-investigazzjoni. Dawn,
sahansitra xehdu fuq kemm-il darba baghtu ittri lill-appellanti, kemm il-darba
baghtulhom e-mails u sahansitra in-numru ta’ telefonati li ghamlulhom sabiex
jissottomettu d-dokumentazzjoni mitluba lill-esponenti. Kif xehdu dawn l-uffi¢jali
lilhom ma nghatatilhom l-ebda raguni ghad-dewmien biex tkun issottomessa d-
dokumentazzjoni surreferita. Konvenjentement aktar tard, quddiem dan I-
Onorabbli Tribunal, kien imsemmi li d-direttur tas-socjeta appellanti kien ma
jiflahx. Tali xhieda kif se jissemma’ aktar 1 isfel la kienet ikkorroborata minn
certifikati medici jew mill-istess tabib kuranti tad-direttur surreferit. Illi d-
dokumentazzjoni mitluba mill-esponenti, mhi xejn hlief l-istess dokumentazzjoni li
l-appellanti kellhom bzonn juzaw sabiex jissottomettu l-istess denunzji tat-taxxa li
nhargu l-istejjem in kwistjoni dwarhom. Kif ser jissemma aktar ‘l isfel, id-direttur
ta’ l-appellanti fix-xhieda tieghu fis-seduta tas-16 ta’ Novembru 2015 xehed li d-
dokumentazzjoni kienet ghandu. X’zamm lill-appellanti sabiex dawn, gjaladarba
kellhom fil-pussess taghhom tali dokumentazzjoni jghadduha fiz-zmien relattiv
sabiex jissottomettu tali dokumentazzjoni? Illi l-esponenti quddiem dan l-agir
traskurat u rresponsabbli ma kellu l-ebda triq ohra hlief li johrog l-istejjem in
kwistjoni. L-appellanti tant hassewhom aggravati bihom, li spicécaw appellaw
quddiem dan l-Onorabbli Tribunal. L-esponent jirrileva li, tenut kont ta’ l-agir ta’l-
appellanti, ma kien fadallu l-ebda triq ohra quddiemu hlief dik li jeccepixxi



preliminarjament li ghandhom jidhlu fis-sehh id-dettami ta’ l-Artikolu 48(5) tal-
Kap. 406 tal-Ligijiet ta’ Malta...’2.

Da parte tieghu r-Rikorrent proprio et nomine jikkontendi li: in kwantu d-
disposizzjoni appena citata [l-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta]
tillimita u tirrestringi d-dritt tal-pagatur tat-taxxa li jiddefendi ruhu fi proceduri
gudizzjarji li l-istess pagatur ikun kostrett li jistitwixxi biex jimpunja d-decizjoni ta’
[-appellat dwar stejjem, provvizorji u mhux, tali disposizzjoni tikkozza ma’ I-
Artikolu 39 tal-Kostituzzjoni u ma’ l-Artikolu 6 tal-Konvenzjoni u l-esponenti
gieghed minn issa jirriserva d-dritt tieghu li jagixxi quddiem il-qorti ta’
gurisdizzjoni kostituzzjonali sabiex jimpunja I-applikazzjoni ta’ I-istess
disposizzjoni ghall-kaz odjern, u dan in linea ma’ dak deciz fil-kaz Network
Enterprises Ltd v. Direttur Generali (Taxxa fuq il-Valur Mizjud). Illi proprju
minhabba l-effett li l-istess dispozizzjoni ghandha fuq id-dritt ta’ difiza ta’ -
appellant, l-istess disposizzjoni ghandha tigi interpretata fdawn il-proceduri de
stricto jure, u b’'mod restrittiv. Illi huwa evidenti minn qari ta’ din id-disposizzjoni
illi sabiex din issib applikazzjoni hemm il-htiega li l-evidenza projbita tkun: (i)
intalbet mill-Kummissarju; (ii) intalbet permezz ta’ avviz bil-miktub; (iii) l-avviz
bil-miktub irid ikun gie notifikat lill-persuna koncernata; u (iv) il-persuna
kuncernata tkun nagset li tipproduci dik l-evidenza fi zmien tletin jum min-notifika
ta’ l-avviz minghajr skuzanti ragonevoli. Illi huwa ovvju li l-oneru sabiex jintwera
li ¢-cirkostanzi kollha li jiggustifikaw I[-applikazzjoni ta’ l-artikolu 48(5) jezistu
huwa mixhut kollu kemm hu fuq l-appellat, in omagg ghall-princ¢ipju incumbit
probatio qui dicit, kif ukoll tal-principju reo in excipiendo fit actor. Illi fir-rigward,
[-appellat esebixxa sensiela ta’ ittri allegatament mibghuta lill-esponenti. Minn
dawn l-ittri huwa rilevanti s-seqwenti: (1) dik datata 3 ta’ Mejju 2010, li fuqu hemm
mitkub “undelivered”; (ii) dik datata 11 ta’ Mejju 2010; (iii) dik datata 30 ta’ Gunju
2010; (iv) dik tal-5 ta’ Jannar 2011, li pero ma ngabitx prova dwar in-notifika
taghha; (v) dik tat-18 ta’ Marzu 2011, li pero m’hemmx prova dwar in-notifika
taghha; (vi) dik tas-16 ta’ Mejju 2011, li pero m’hemmx prova dwar in-notifika
taghha; (vii) dik tas-7 ta’ Lulju 2011, li pero m’hemmx prova dwar in-notifika
taghha; (viii) dik ta’ I-20 ta’ Lulju 2011; (ix) dik ta’ I-20 ta’ Ottubru 2011. Huwa
evidenti ghalhekk li dawk [-ittri li dwarhom m’hemmx prova tan-notifika ma
jistghu qatt jiswew bhala avvizi bil-miktub ghall-finijiet ta’ l-Artikolu 48(5), in
kwantu huwa indispensabbli li dawn kellhom jigu debitament notifikati. Kif rajna,
din il-prova ma saritx. Illi wkoll bosta minn dawk [-ittri imbaghad li dwarhom
hemm prova ta’ notifika, jirrizulta li ma gewx notifikati lill-esponenti, imma lil B.
Schiavone ma’ l-esponenti u li B. Schiavone hija persuna idoneja ghan-notifika ta’
l-esponenti. Din ukoll kienet prova li kienet tinkombi fuq l-appellat, ladarba huwa
hu li ged jippretendi l-applikazzjoni ta’ l-artikolu 48(5), li kif rajna hija dispozizzjoni
odjuza in kwantu xxekkel u xxellef id-dritt sagrosant ta’ kull persuna li tiddefendi
ruhha fi proceduri gudizzjarji. Jizdied jinghad li fost dawk l-ittri li gew notifikati kif
premess, u cioe: (1) dik datata 11 ta’ Mejju 2010 - fuq din l-ittra hemm isem I-
esponenti proprio, pero l-ebda referenza ghall-kumpanija Toolsman Hardware
Limited, u ghalhekk din l-ittra ma tistax tinftiehem bhala avviz ghall-produzzjoni
ta’ dokumenti dwar din il-kumpanija. Fil-fatt, mill-kontenut taghha I-ittra tidher li
hija dwar l-esponenti de proprio u mhux dwar il-kumpanniji tieghu. (ii) dik ta’ [-20

12 Nota ta’ Sottomissjonijeit tal-Kummissarju tat-Taxxi, fol. 165 sa’ 175 tal-process.



ta’ Lulju 2011 - hawnhekk ukoll m’hijiex imsemmija l-kumpannija appellanti
Toolsman Hardware Limited, ghalkemm huma imsemmija socjetajiet ohrajn; (iii)
dik ta’ l-20 ta’ Ottubru 2011 - din tirreferi espressament ghall-kumpannija V. Attard
Works Limited u ghan-numru tal-VAT ta’ dik il-kumpannija, u mhux ghall-
kumpannija esponenti. Ghalhekk dawn [-avvizi wkoll m’humiex idoneji ghall-
finijiet ta’ l-artikolu 48(5). Illi fl-ahhar nett, jigi rilevat illi wagqt il-perijodu kopert
bl-ittri u bl-avvizi in kwistjoni, l-esponenti kien ghaddej minn problemi ta’ sahha
serji u gravissimi, bil-konsegwenza li huwa mar lura mhux biss minn sahhtu, imma
anke fin-negozju tieghu u fl-amministrazzjoni ta’ hwejgu, u dan kif xehed hu stess u
kif kkonfermat minn certifikati minnu ezebiti’s.

It-Tribunal jibda billi josserva li filwaqt li indubbjament il-Kummissarju tat-Taxxi
ghandu l-oneru li jipprova li d-dokumentazzjoni, dokumenti u konteggi mehtiega
ghall-finijiet ta’ l-investigazzjoni fil-konfront tar-Rikorrent u l-kumpanniji tieghu -
fil-kaz in ezami tas-so¢jeta Toolsman Hardware Limited - intalbet bil-miktub u I-
avviz/i relattivi gew notifikati, ir-Rikorrent proprio et nomine ghandu l-oneru, una
volta li I-Kummissarju jissodisfa I-oneru tal-prova inkombenti fuqu, li jipprova jew li
n-notifika i saret ma hijiex valida ghall-effetti kollha tal-Ligi u/jew li huwa kellu
skuzanti ragonevoli in bazi ghal liema d-dokumentazzjoni, dokumenti u konteggi
mitluba ma gewx sottomessi tul l-investigazzjoni tat-Tax Compliance Unit.

Mill-provi prodotti, senjatament mid-dokumenti esebiti minn Stefan Manicolo4,
uffi¢jal tat-Tax Compliance Unit, u mit-Tax Compliance Unit VAT Audit Report?s,
jirrizultaw is-segwenti fatti:

 B’ittra datata 11 ta’ Mejju 2010'°, indirizzata lil Vincent Attard f'V. Attard Works,
Triq Sant Tumas, Tarxien, u notifikata fiden ¢ertu B. Schiavone!, ir-Rikorrent
Vincent Attard gie infurmat li the Tax Compliance Unit will be conducting a tax
audit of your tax declarations and, where relevant, of any related parties. In this
regard, Mr. Stefan Manicolo and Mr. Josef Abela will be performing this
assignment, as provided under the Value Added Tax Act and the Income Tax Acts.
The tax audit will be carried out on the Income Tax declarations for basis years
2005, 2006 and 2007 (Years of Assessment 2006, 2007 and 2008) and on the VAT
declarations pertaining to the same basis year. ... Documents to be produced in
the said date: Mr. Vincent Attard - 1. Declaration of Assets as at 31 December 1998
and 31 December 2009...; 2. Trade books and supporting documentation for year
ending 31 December 2005; 3. VAT workings and supporting documentation for
year ending 31 December 2005; 4. Bank Statements for 2005 til 2007 of any
accounts held by yourself (including loans and Visas) and bank confirmation
letters; 5. Bank Sanction letters of any loans taken by yourself. You will be asked
to produce further documents at a later stage.

Minn din l-ittra huwa evidenti li d-dokumentazzjoni, dokumenti u konteggi
mitluba sa’ dan l-istadju kienu jirreferu ghar-Rikorrent fismu personali.

13 Nota Responsiva tar-Rikorrent proprio et nomine, fol. 176 sa’ 179 tal-process.
14 Dok. “SM” a fol. 61 sa’ 108 tal-process.

15 Dok. “B” a fol. 15 sa’ 20 tal-process.

16 Fol. 74 tal-process.

17 Fol. 90 tal-process.



- Fit-30 ta’ Gunju 2010, thejjiet lista bil-miktub, li giet iffirmata mir-Rikorrent
qua Direttur tas-socjeta Toolsman Hardware Limited, ta’ dokumentazzjoni,
dokumenti u konteggi relattivi ghall-imsemmija soc¢jeta ghall-perijodu 01.01.05-
31.12.07, mehtiega ghall-fini ta’ l-investigazzjonijiet tat-Tax Compliance Unit. Id-
dokumentazzjoni, dokumenti u konteggi rikjesti kienu: bank statements and bank
reconciliation; copies of audited accounts (full set not abridged); nominal ledger;
trial balance at year end agreeing to Audited Accounts; Cash book; VAT workings
used to prepare VAT returns and VAT reconciliation to Audited Accounts; Audit
adjustments; Wages and salaries documents including all FSS returns & wages
reconciliation; If company has a loan or an overdraft - a copy of bank sanction
letter; Filing of missing returns.

Dan id-dokument redatt bil-miktub u li ghalih iffirma r-Rikorrent qua Direttur tas-
soc¢jeta Toolsman Hardware Limited jikkostitwixxi talba ghad-dokumentazzjoni,
dokumenti u konteggi pertinenti ghall-perijodi ta’ taxxa 01.01.05-31.12.07.

 B’ittra datata 15 ta’ Novembru 2010% indirizzata lil Vincent Attard f'V. Attard
Works, Triq Sant Tumas, Tarxien, ir-Rikorrent gie infurmat illi: reference is being
made to our letter dated 11" May 2010, whereby you were informed that the Tax
Compliance Unit has been entrusted to conduct a General Tax Audit of your
business. In the same letter you were asked to provide all relevant documentation
in a complete, direct and timely manner. As you are aware, our first meeting was
held on 30t June 2010 wherein you were requested to provide a list of accounting
documentation and information in relation to this General Tax Audit. Another
meeting was held on 24" September 2010 were some documents were forwarded
to this unit. However, as you are aware there are other documentation requested
which has not yet been presented. For ease of reference the required
documentation lists are being attached with this letter (fol. 73 tal-process).
Although several telephone calls and emails were exchanged in order to remind
you to forward the documentation required to date you have failed to provide this
documentation.

Din l-ittra tikkostitwixxi t-tieni talba bil-miktub li saret lir-Rikorrent ghall-fini li
jipprovdi d-dokumentazzjoni, dokumenti u konteggi relattivi ghas-soc¢jeta
Toolsman Hardware Limited ghall-perijodu ta’ taxxa 01.01.05-31.12.07. Din it-
talba ma tissostitwixxix it-talba originali tat-30 ta’ Gunju 2010 imma se mai
ttenniha.

Ghall-finijiet tan-notifika ta’ din l-ittra t-Tribunal iqis li f'dan il-kaz japplika dak
provdut fl-Artikolu 73(2) u (3) tal-Kap. 406 tal-Ligijiet ta’ Malta kif kien applikabbli
fl-2010 u cioe li: Kull avviz li huwa mehtieg li jinghata mill-Kummissarju jew
minn xi persuna ohra taht dan [-Att jista’ jigi notifikat lil persuna sew
personalment sew billi jintbaghat bil-posta. Kemm-il darba tkun ippruvata
permezz ta’ evidenza li dak l-avviz kien gie indirizzat u impostat sew u ghandu
jitqies li jkun gie notifikat, fil-kaz ta’ indirizz fMalta mhux iktar tard mit-tielet

18 Fol. 71 tal-process.
19 Fol. 72 tal-process.



jum lijigi wara l-jum meta dan tkun gie impostat, u fil-kaz ta’ indirizz barra minn
Malta fil-jum i jigi wara dak il-jum meta l-avviz kien jigi ricevut fil-kors
ordinarju tal-posta: izda cheque jew ¢edola impostata mill-Kummissarju ghandu
jitqgies li jkun hlas ta’ dak [-ammont maghmul fid-data meta jkun gie impostat. (3)
Ghall-ghanijiet tas-subartikolu (2) ta’ dan l-artikolu avviz jitqies li jkun gie
indirizzat sew jekk dan ikun gie indirizzat fin-negozju jew fl-indirizz privat ta’
persuna, u indirizz moghti minn persuna lill-Kummissarju ghandu jitqies bhala
l-indirizz ta’ dik il-persuna kemm-il darba u sakemm ma jinghatax avviz ta’ bdil
ta’ indirizz minn dik il-persuna lill-Kummissarju.

Ghalkemm l-ittra nbaghtat mit-Tax Compliance Unit, din il-Unit jew ahjar ir-
rapprezentanti taghha kienu ged jagixxu ghan-nom tad-Direttur Generali (Taxxa
fuq il-Valur Mizjud), illum Kummissarju tat-Taxxi, bis-sahha tad-delega provduta
fl-Artikolu 3(2) u (3) tal-Kap.406 tal-Ligijiet. Ghaldagstant in-notifika ta’ avviz
mahrug da parte tat-Tax Compliance Unit ghall-finijiet tal-Kap. 406 tal-Ligijiet ta’
Malta u t-taxxa hemm kontemplata, ghandha titqies fid-dawl ta’ u entro 1-
parametri stipulati fl-Artikolu 73(2) u (3) tal-Kap. 406 tal-Ligijiet ta’ Malta appena
citat.

F’dan il-kaz l-ittra in kwistjoni giet indirizzata fil-fond V. Attard Works, Triq Sant
Tumas, Tarxien, li huwa l-istess indirizz moghti fuq 1-Applikazzjoni ghar-
Registrazzjoni tas-socjeta Toolsman Hardware Limited mad-Dipartiment mhux
biss bhala l-indirizz tan-negozju imma anke bhala l-indirizz postali2°. B’hekk l-ittra
in kwistjoni li nbaghtet bil-posta u li kjarament giet indirizzata sew ma tistax, fin-
nuqqas evidenti ta' prova kuntrarja, ghajr li titqies li giet debitament notifikata.

* B’ittra ohra datata 5 ta’ Jannar 20112, ir-Rikorrent gie infurmat li: after 6
months, and following several telephone calls, emails exchanged and various
meetings held at our offices, this Unit is still waiting for requested documentation
and information. You are requested to attend for a meeting at the TCU premises
... and submit all pending documentation/information as attached with the last
letter sent dated 15" November 2010 (a copy is attached for ease of reference),
mainly: a) Myra Trading Limited, V. Attard (Works) Limited and Toolsman
Hardware Limited documentation as requested on 30 June 2010; b. Filing of
companies missing income tax returns and audited financial statements; c.
Personal bank confirmation letters requested on letter of notification dated 11t
May 2010; d. Trade books and supporting documentation for year ending 315
December 2005; VAT workings and supporting documentation for year ending
315t December 2005 .

B’din l-ittra, li ghall-istess ragunijiet moghtija iktar ‘1 fuq ghandha, fin-nuqqas
evidenti ta’ prova kuntrarja, titqies li giet debitament notifikata, it-Tax Compliance
Unit mill-gdid talbet ghad-dokumentazzjoni, dokumenti u konteggi pertinenti ghal
inter alia s-socjeta Toolsman Hardware Limited, li kienu elenkati fid-dokument
datat 30 ta’ Gunju 2010, iffirmat minn Vincent Attard qua Direttur ta’ I-imsemmija
socjeta.

20 Fol. 14 tal-process.
21 Fol. 76 sa’ 78 tal-process.



* Din l-istess talba ghad-dokumentazzjoni, dokumenti u konteggi pertinenti ghas-
soc¢jeta Toolsman Hardware Limited regghet giet imtennija b’ittra ohra datata 18
ta’ Marzu 201122, li t-Tribunal, fin-nuqqas ta’ prova evidenti kuntrarja, jqis li
wkoll giet debitament notifikata.

* B'e-mail datata 28 ta’ April 201123, ir-Rikorrent gie mitlub, ghal darb’ ohra,
jissottometti is-segwenti dokumentazzjoni, dokumenti u konteggi pertinenti ghas-
soc¢jeta Toolsman Hardware Limited: 1. Audited accounts for years ending 2005,
2006 and 2007; 2. Extended trial balances for years ending 2005, 2006 and 2007;
3. Nominal ledgers for years 2005, 2006 and 2007; 4. All bank statements,
including loan statements for years 2005, 2006 and 2007; 5. Bank reconciliations
for years 2005, 2006 and 2007; 6. Purchases and Sales ledgers for years 2005,
2006 and 2007; 7. Stock sheets and stock valuation for years 2005, 2006 and
2007; 8. Shareholder loan nominal ledger for years 2005, 2006 and 2007. Dik 1-
e-mail giet segwita b’ittra datata 16 ta’ Mejju 201124, fejn ir-Rikorrent ghall-
ennezima volta u mill-gdid gie mitlub jissottometti d-dokumentazzjoni, dokumenti
u konteggi pertinenti ghas-socjeta Toolsman Hardwar Limited ghas-snin 2005,
2006 u 2007. Ghar-ragunijiet iktar ‘1 fuq moghtija din l-ittra, fin-nuqqgas evidenti
ta’ prova kuntrarja, ghandha titqies li giet debitament notifikata.

B’ittra datata 20 ta’ Ottubru 201125, ir-Rikorrent gie infurmat illi: reference is
made to our letter dated 10" May 2010, whereby Mr. Vincent Attard, the director
and the shareholder of Toolsman Hardware Limited, was notified that a tax audit
will be carried out on his personal tax declarations and where relevant, of any
related parties. As you are aware more than 15 months have passed from the date
of the first appointment wherein you were requested to submit trade books, bank
statements, other documentation and filing of missing Income Tax Returns for
years of assessment 2004 up to 2010 in respect of Toolsman Hardware Limited.
Various appointments, e-mails, and telephone conversations were exchanged
with you and your tax representative with regards to the submission of the below-
listed documentation and explanations but none was provided: Bank statements,
bank confirmation letters and bank reconciliations; copies of Audited Accounts
(full set not abridged); Nominal ledgers; Trial balance at year end agreeing to
Audited Accounts and Audit Adjustments; Cash book; Wages and Salaries
documents including all FSS forms & wages reconciliation; If company has a loan
or an overdraft - copy of sanction letter. In this regard you are notified that an
assessment for years of assessment 2004 up to 2010 (basis years 2003 up to 2009)
will be issued, in terms of the Income Tax Act and the VAT Act, against which you
will have the right to object according to law.

Din l-ittra, il-kontentut ta’ liema huwa ferm car, giet indirizzata lid-Diretturi tas-
so¢jeta Toolsman Hardware Limited fl-indirizz V. Attard, St. Thomas Street,
Tarxien, li kif gia iktar ‘1 fuq osservat huwa l-indirizz tan-negozju u postali ta’ 1-
imsemmija so¢jeta kif moghti meta saret ir-registrazzjoni mad-Dipartiment tat-

22 Fol. 80 u 81 tal-process.
23 Fol. 82 tal-process.
24 Fol. 83 tal-process.
25 Fol. 84 tal-process.
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Taxxa fuq il-Valur Mizjud. F’tali indirizz thalliet f'idejn ¢erta B. Schiavone fis-26 ta’
Ottubru 20112¢6. Ghalkemm ir-Rikorrent proprio et nomine jpoggi fid-dubju I-
validita ta’ tali notifika billi jikkontendi li ma giex ippruvat li din B. Schiavone kienet
persuna idoneja biex tircievi korrispondenza ghan-nom tieghu u/jew tas-socjeta
Toolsman Hardware Limited, jigi osservat li minn dokument a fol. 108 tal-process
jirrizulta li B.Schiavone hija Bernice Schiavone illi kienet tidentifika ruhha bhala
segretarja ta’ Vincent Attard qua Direttur tas-so¢jeta Toolsman Hardware Limited.

Ladarba Bernice Schiavone tirrizulta mid-dokument a fol. 108 tal-process li hi jew
kienet persuna fl-impjieg tar-Rikorrent u/jew tas-soc¢jetajiet tieghu, in-notifika ta’
l-avviz fidejha ma tistax ghajr li titqgies bhala notifika valida u dana anke a tenur ta’
dak provdut fl-Artikolu 187(4) tal-Kap. 406 tal-Ligijiet ta’ Malta, ossia li: fil-kaz ta’
korp li jkollu personalita guridika distinta, in-notifika lil dak il-korp ghandha ssir
billi tithalla kopja ta’ l-iskrittura: (a) fl-ufficéju registrat, fl-ufficcju principali,
tieghu jew fil-post tan-negozju jew fl-indirizz postali fidejn xi hadd mill-persuna
msemmija fis-subartikolu (2) ta’ l-artikolu 181A jew fiden impjegat ta’ dak il-korp;
jew (b) fidejn xi hadd mill-persuni msemmija fl-artikolu 181A(2) bil-mod provdut
fis-subartikolu (1).

Ladarba din Bernice Schiavone kienet tinsab fil-fond tan-negozju tas-socjeta
Toolsman Hardware Limited u mid-dokumenti esebiti jirrizulta li kienet segretarja
tar-Rikorrent u/jew tas-socjeta tieghu huwa desumibbli li hija kienet awtorizzata
tircievi korrispondenza ghan-nom tar-Rikorrent u/jew is-soc¢jetajiet tieghu.
Kwalunkwe prova kuntrarja kellha titressaq mir-Rikorrent proprio et nomine, li
pero li ghal ragunijiet li jaf huwa biss baqghet ma saritx.

Minn dokument datat 24 ta’ Frar 20127, iffirmat minn Francis Buttigieg li huwa
accountant u kien ged jirrapprezenta lir-Rikorrent proprio et nomine wagqt -
investigazzjoni da parte tat-Tax Compliance Unit28, jirrizulta l-uffi¢jali tat-Tax
Compliance Unit talbu wkoll is-segwenti dokumentazzjoni, dokumenti u konteggi
tas-soc¢jeta Toolsman Hardware Limited for years ending 2003 up to 2009:
Bank statements, bank confirmation letter and bank reconciliations; Copies of
Audited Accounts (full set not abridged); Nominal ledgers; Trial balance at year
ending agreeing to Audited Accounts and Audit Adjustments; Cash book; Wages
and salaries documents including all FSS forms & wages reconciliation; If

company has a loan or an overdraft - copy of bank sanction letter; Fixed assets
registry.

Fid-dawl ta’ dan kollu jirrizulta illi mhux talli ma saret l-ebda talba ghad-
dokumentazzjoni, dokumenti u konteggi tas-soc¢jeta Toolsman Hardware Limited
ghall-perijodi ta’ taxxa in kwistjoni, talli saru diversi talbiet li gew ripetuti u mtennija
diversi drabi. Ghal kull buon fini jigi ribadit li dak li gie diversi drabi mitlub kien:

* Ghall-perijodu 01.01.05-31.12.07 - bank statements and bank reconciliation;
copies of audited accounts (full set not abridged); nominal ledger; trial balance at
year end agreeing to Audited Accounts; Cash book; VAT workings used to prepare

26 Fol. 85 tal-process.
27 Fol. 86 tal-process.
28 Dan jirrizulta wkoll minn skambju ta’ emails bejn Francis Buttigieg u t-Tax Compliance Unit.
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VAT returns and VAT reconciliation to Audited Accounts; Audit adjustments;
Wages and salaries documents including all FSS returns & wages reconciliation;
If company has a loan or an overdraft - a copy of bank sanction letter; Filing of
missing returns; u

* Ghall-perijodu years ending 2003 up to 2009 - Bank statements, bank
confirmation letter and bank reconciliations; Copies of Audited Accounts (full set
not abridged); Nominal ledgers; Trial balance at year ending agreeing to Audited
Accounts and Audit Adjustments; Cash book; Wages and salaries documents
including all FSS forms & wages reconciliation; If company has a loan or an
overdraft - copy of bank sanction letter; Fixed assets registry.

B’hekk dak allegat mir-Rikorrent proprio et nomine fis-sens li huwa gatt ma gie
mitlub jissottometti dokumentazzjoni, dokumenti u konteggi ta’ I-imsemmija socjeta
ghall-perijodi ta’ taxxa in kwistjoni u/jew li qatt ma gie notifikat b’tali talbiet,
assolutament ma jregix.

Stabbilit dan il-punt jehtieg issa jigi determinat x’gie, jekk gie, sottomess mid-
dokumentazzjoni, dokumenti u konteggi ripetutament mitluba lir-Rikorrent qua
Direttur tas-socjeta Toolsman Hardware Limited.

Fir-Rapport tat-Tax Compliance Unit29 gie kkonstatat u kkunsidrat li: the company’s
director failed to submit audited financial statements and respective trade books.
The list below indicates the documentation/information which was available to this
Unit in order to issue tax assessments: a) After 26 months from the start of the tax
audit, the company director failed to submit to this Unit, the audited financial
statements, trade books and supporting documentation and bank statements; b)
VAT returns and workings for VAT periods 01/11/2005 up to 31/10/2007 presented
by the Company director; c) VAT information obtained from the company’s VAT
file; d) HSBC, BOV, Lombard and APS Bank confirmations letters for the years
ending 2007, 2008 and 2009 following a request made by the Director General
(Inland Revenue) in accordance to Article 14(3) ITMA; e) HSBC bank statements
for the years ending 2007, 2008 and 2009, bank statements were obtained
following the request made in accordance to article 14(3) ITMA by the Director
General (Inland Revenue). In kwantu rigwarda kif inhargu l-istimi a bazi ta’ 1-
informazzjoni moghtija gie osservat illi: VAT assessments are being raised starting
from 1 January 2006 up to 31 December 2009. Although part of 2006 is time
barred, VAT assessments are still proposed to be issued due to the fact that after a
request was made by Mr. Attard to extend the audit timeframe, and after the matter
was discussed with the VAT Department, it was agreed to ask Mr. Attard to sign a
written declaration indicating that he would accept VAT assessments as from 15t
January 2006 onwards even if these assessments will be issued after the 6 year
period prescribed by law (a copy of this letter is attached with this tax audit report).
Output VAT - As note in Table 63° a discrepancy exists between sales declared as
per VAT Returns and the estimated sales by this Unit. Output VAT is being charged
on the difference reported between the projected sales and the sales declared in the

29 Fol. 15 sa’ 20 tal-process.
30 Fol. 19 tal-process.
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VAT returns for the years 2006, 2007 and 2008. ... Input VAT - The company
director was requested on various occasions to present the company trade books
including receipts/invoices of expenses. However, there were never forwarded to
this Unit. Therefore all input VAT on taxable purchases, taxable expenses and
capital goods is being reversed. The VAT department has reviewed the VAT period
starting on 15t May 2008 and ending on 315 July 2008. During the said audit the
director of the company has submitted the documentation requested by VAT
department; due to this fact no reverse of Input VAT is being proposed...

Stefan Manicolo3, li kif gia osservat huwa ufficjal tat-Tax Compliance Unit, iddikjara
li ahna bhala procedura t-tax compliance unit bghatt notifika lis-Sur Attard.
Originarjament konna tlabnieh jigi u b’mod personali, pero fl-ewwel meeting li kien
sar xi xahrejn wara li baghatna n-notifika minhabba postponimenti tas-Sur Attard,
ghax in-notifika specifikatament tghidlek ukoll ir-related party u tlabnih id-
dokumenti tal-kumpanija fejn kellu shareholding maggoritarju. Spjegajnilu x’inhi
[-procedura fejn seta’ jghidilna, isma jien irrid notifika fuq il-kumpanija b'mod
ufficjali, pero accetta li ser jikkoopera maghna u li kien ser jaghtina d-dokumenti
kollha fuq il-kumpaniji l-ohrajn. Li kien hemm imbaghad hija l-procedura normali.
Issa dan il-kaz konna domna kwazi 26 months ghax b'dawn id-dokumenti ta’
kumpanija partikolari. ... minghand Toolsman f’sitta u ghoxrin xahar l-unika
dokument li wasal kien [-Vat Returns, kopja bil-vat workings ta’ perijodu ta’ snin li
tlabnih originarjament, pero kien hemm xahrejn neqsin minnhom ukoll, il-bgija
mid-dokumenti l-ohra kollha li tlabnieh ma wasal xejn bhala dokumenti. Ghandna
diversi ittri, prattikament baghatna xi 11-il ittra, li tnejn minnhom ma gewx
delivered, u I-bgija kollha gew delivered, fejn tlabnih id-dokumentazzjoni kollha,
kull darba nitolbuh id-dokumenti, baghatna diversi emails, xi 8 emails ohra fuq din
il-kumpanija partikolari u diversi telefonati. Pero f’sitta u ghoxrin xahar dawk biss
waslu.

Stefan Manicolo32 ddikjara ukoll li I-bank statements jew ta’ l-inqas uhud mill-bank
statements mitluba gew sottomessi direttament mill-Banek wara talba maghmula
lilhom a tenur ta’ 1-Artikolu 14(3) ta’ I-Att dwar l-Amministrazzjoni tat-Taxxa, izda
ippreciza li ghall-fini ta’ assessment m’ uzajniehomx, imma ghall-fini ta’
investigazzjoni kellna bzonnhom. ... Ta’ Toolsman il-problema kienet, issa ha jkolli
nagbez fuq ta’ l-income tax ukoll... . Il-kumpannija ma iffaljatx returns mill-2004 ‘1
fuq, ma ffilejatx returns ta’ l-income tax, jigifieri langas kellna l-audit accounts
meta ahna l-ewwel ma nitolbu huma [-audit accounts u xi dokumenti ohra biex
nibdew nahdmu. Fis-sens li l-audit accounts imbaghad kienu gew iffiljati t-tnejn
ghax ahna qged nitkellmu fJune 2010 u fMejju ta’ [-2012, gew iffiljati l-ewwel zewg
returns tat-taxxa u zewqg audit accounts li kienu year of assessment 2004 li kien
ghas-sena 2003 u ta’ [-2004 year of assessment 2005, jigifieri l-ohrajn bagghu ma
waslux ghax imbaghad fin-notifika li hrigna f Settembru meta ghednielu li qed
ninfurmawh li ha nipprocedu bl-assessments, konna ftahna l-audits kollha b’mod
ufficjali fuq is-snin kollha u ghednielu trid iggib ir-returns, l-audit u d-dokumenti
kollha, jigifieri t-trade books u kollox, issa l-unika haga li waslet kienu l-audit
accounts, it-trade books. Anke l-awditur kien ghamel kjarifika fl-accounts fejn

3t Xhieda moghtija waqt is-seduta tas-16 ta’ Jannar 2014, fol. 109 sa’ 121 tal-process.
32 Ibid.
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kienet tghid xi haga hekk, fis-sens ghamel nota fir-rapport tieghu li kienet tghid
hekk: “in the close involvement of the directors in the day to day running of the
business, I have been unable to verify the completeness of the sales of the year. There
were no alternative procedures I could adopt to confirm their completeness.”
Imbaghad ghamel nota ohra fuq Il-inventarju fuq l-istokk “I had to rely on the
directors assertions as it was not possible to implement alternative procedures for
the year-end and stock figure”. ... Imbaghad fi Frar kien gie s-Sur Buttigieg u kien
qalilna li kien ha jibda, ghax kien tgabbad mis-Sur Attard biex jibda jaghmel audits
fis-sens jghinu fix-xoghol tal-finanzi tal-kumpanija u talabna extension. Ahna wara
li konna ilna kwazi ghoxrin xahar naghtuh extensions jigifieri tajnieh zmien
biz'z'ejjed tkellimna mal—head fejn dan qalilna li jekk vera jrid jikkopera naghtuh
baghatniha xi tmien darbiet il-lista tad- dokumentazzpm li ghandna bzonn,

tkellimna mas-Sur Buttigieg u ghednielu x’ghandna bzonn biex nibdew nahdmu, u
konna tajnieh extension ta’ xahar iehor, mis-27th February sa’ 30t March. Fit-30
March kien gie, kien spjegalna xi affarijiet fug kampniji ohrajn imma fuq it-
Toolsman ma kellna xejn. Sa’ dan it-tant fkull meeting li kien ikollna konna dejjem
infakkruh fuq l-audit accounts u xi jrid ikollna, fis-sens fuq id-dokumentazzjoni,
ghax li gara kien li dan kellu erba’ kumpanniji u kellu erba’ awdituri differenti. Hu
qisu ried jghidilna li [-problema kienet biex jikkomunikaw bejniethom, ghalkemm [-
audit accounts tal-kumpanniji kienu differenti, fis-sens li kien hemm min baghthom
u kien hemm min kellu xi haga nieqsa, imma din tat-Toolsman kienet l-aktar
kumpannija li kien hemm affarijiet negsin fejn jidhlu audit accounts. Imbaghad fis-
16 ta’ April kien baghatilna pjan ta’ kif ha jahseb li ha jibda jiffilja l-affarijiet u I-
head taghna kien galilna i jekk jimxi mal-pjan bhal spec'i kienet ser tkun l-ahhar
extension. Li gara kien li gew iffiljati l-ewwel tnejn, xorta z-zmien kien gabez imma
ghedna ejja nistennew ftit ohra. Wasal Gunju u fis-27 ta’ Gunju kellimnieh, konna
baghtnielu email fejn ghednilu fiex wasal fid-dokumenti. Hu kien qalilna li majistax
Jjimxi mal-pjan, issa x’inhi r-raguni ma nistax nghidlek x’inhi ghax ma nafx. Fl-4 ta’
Lulju ghamilna l-ahhar meeting u ghednielu biex jaghtina naqra update ta’ x’gara
u ma garax, qalilna li kien ser jerga’ jkellmu biex jara u ghednielu ahna minn naha
taghna at this stage ma nistawx inkomplu sejrin hekk, nestendu nestendu ghax
kienu ghaddew sentejn, lanqas qatt ma kellna kaz li domna daqshekk. ... L-istejjem
taghna ahna ibbazajnihom: qisu l-assessment tal-vat hareg fuq tnejn, fuq il-parti
tas-sales u l-parti ta’ l-input vat. L-istejjem li kellna fidejna bhala dokumentazzjoni
kienu I-bank accounts ta’ -2007, 2008 u biééa minn ta’ [-2009. Issa hawn nixtieq
naghmel dagsxejn ta’ spjega, ghax ahna meta niktbu lill-bank biex jaghtina I-
informazzjoni, il-bank jaghtinha b’lura hames snin. Jigifieri ahna ktibnielu ghall-
fini ta’ l-assessment taghna konna ser naslu sa’ l-2009, allura li kellna fidejna kienu
ta’l-2007 u 1-2008. Ta’l-2009 li kellna kienet bi¢cca minnha ta’ l-HSBC ghax li gara
kien li jidher li minn Marzu ta’ -2009 l-kumpannija qalbet il-banek u mxiet ma’
bank iehor u [-bank l-iehor taghna l-konferma li kien hemm il-bank accounts imma
ma tanix l-istatements. ... Issa r-raguni kienet li fil-verita dan il-kaz kien minn ta’ l-
ewwel li bdejna niktbu l-banek biex jaghtuna l-informazzjoni. Issa li gara nahseb li
[-banek hasbu li forsi ahna ridna just konferma u mhux statements, infatti wara
dan il-kaz konna tkellimna mal-banek u spjegajnilhom ezattament x’irridu. Tghidli
mela ghalfejn ma tlabtux il-bank accounts mill-bidu. Mela l-bank ghandu erbghin
gurnata biex jaghtina l-bank accounts u [-bank statements, fis-sens li meta s-sur
Buttigieg gie u qal li ha jibda jikkopera u li kien se jgib kollox, ghedna mela ghalfejn

14



ser nogghodu niktbu lill-bank, meta ghandna erbhgin guranta ohra meta jista’
jgibilna l-affarijiet kollha, u ttiehdet decizjoni dakinhar li ma nergghux niktbu lil
dan il-bank partikolari biex jaghtina [-bank accounts. Mela allura ahna imbaghad
gbadna l-audit accounts, it-tnejn li gew submitted basis 2003 u l-2004 u qisna
ghamilna nagra analizi...

Minn dan kollu appena osservat jirrizulta li mid-dokumentazzjoni, dokumenti u
konteggi ripetutament mitluba lir-Rikorrent qua Direttur tas-soc¢jeta Toolsman
Hardware Limited, parti zghira biss giet effettivament sottomessa lit-Tax Compliance
Unit, senjatament il-Vat Returns bil-VAT workings, izda mhux ghall-perijodi ta’
taxxa kollha mertu ta’ lI-investigazzjoni, l-audited accounts ghas-snin 2003 u 2004
(snin ta’ stima 2004 u 2005), liema audited accounts pero kienu kkwalifikati, bank
statements mill-HSBC ghas-snin 2007, 2008 u parti mit-2009 u letter of
confirmation mahruga mill-Bank of Valletta p.l.c.

Stabbilit ghalhekk li saru diversi talbiet bil-miktub ghas-sottomissjoni ta’
dokumentazzjoni, dokumenti u konteggi tas-socjeta Toolsman Hardware Limited
pertinenti ghall-perijodi ta’ taxxa mertu ta’ l-investigazzjoni tat-Tax Compliance
Unit, u li dawn it-talbiet gew debitament notifikati u cio nonostante gie sottomessa
parti zghir biss minn dak kollu mitlub, jehtieg issa jigi determinat jekk ir-Rikorrent
proprio et nomine rnexxilux jipprova b’'mod sodisfacenti li kellu skuzanti ragonevoli
ghalfejn id-dokumentazzjoni, dokumenti u konteggi mitluba ma gewx kollha
sottomessi fil-kors ta’ I-investigazzjoni tat-Tax Compliance Unit.

Kif gia iktar ‘l fuq osservat ir-Rikorrent proprio et nomine jirribatti ghall-eccezzjoni
sollevata mill-Kummissarju tat-Taxxi bl-allegazzjoni li huwa qatt ma gie mitlub
jissottometti dokumentazzjoni, dokumenti u konteggi relattivi ghas-socjeta
Toolsman Hardware Limited ghas-snin mertu ta’ l-investigazzjoni u bl-allegazzjoni
li fiz-zmien ta’ l-investigazzjoni huwa kellu problemi ta’ sahha serji u gravissimi, bil-
konsegwenza li huwa mar lura mhux biss minn sahtu, imma anke fin-negozju
tieghu u fl-amministrazzjoni ta’ hwejgu u dan kif xehed hu stess u kif ikkonfermat
minn certifikati minnu ezebiti33,

Fir-rigward ta’ I-ewwel allegazzjoni tar-Rikorrent proprio et nomine ma hemm xejn
wisq izjed li t-Tribunal jista’ jikkummenta in kwantu din kjarament irrizultat ghal
kollox inveritiera.

In kwantu rigwarda t-tieni allegazzjoni, ir-Rikorrent proprio et nomine jipprova
jissosstanzja dak minnu allegat billi jirreferi ghal certifikati medi¢i skontu minnu
sottomessi tul is-smigh tal-proceduri. Fl-atti ta’ dawn il-proc¢eduri pero ma gie esebit
l-ebda cetifikat mediku u b’hekk strettament l-allegat stat ta’ sahha hazin tar-
Rikorrent baga’ ma giex debitament ippruvat. Detto cio u bla pregudizzju ghall-istess
it-Tribunal josserva li ¢-certifikat mediku i jista’ qed jaghmel referenza ghalih ir-
Rikorrent huwa ¢-certifikat minnu esebit fl-atti tal-proceduri fl-ismijiet “Vincent
Attard pro et noe v. Direttur Generali (Taxxa fuq il-Valur Mizjud), Rik. Nru. 103/13,
senjatament a fol. 148 ta’ dak il-process.

33 Nota Responsiva tar-Rikorrent proprio et nomine, fol. 176 sa’ 179 tal-process.
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Dan i¢-certifikat pero ma jidhirx li giex esebit biex jaghmel prova anke fil-kuntest ta’
dawn il-proceduri, izda anke kieku t-Tribunal kellu jiehu konjizzjoni tieghu ghall-
finijiet tal-proceduri in ezami, dana xorta wahda ma jistax jitqies prova sodisfacenti
ta’ dak allegat mir-Rikorrent.

Fl-ewwel lok id-dokument in kwistjoni ma giex ikkonfermat bil-gurament ta’ min
hargu, ossia mill-Professur Emanuel Farrugia, bil-konsegwenza li japplikaw il-
principji li jekk dokument esebit ma jigix ikkonfermat bil-gurament ‘ma jiswiex
bhala prova tal-kontenut tieghu’4 u li [-Qorti ma tistax toqghod fuq dokument i
mhux konfermat minn min irredigieh, li ghandu jkun ukoll passibbli ghall-kontro-
ezami’s. Apparte minn hekk, anke jekk it-Tribunal kellu jqis li b’xi mod dan id-
dokument hu prova ta’ dak li jinghad fih, kjarament jirrizulta li r-Rikorrent tah I-
attakk tal-qalb li jaghmel referenza ghalih fix-xhieda tieghu moghtija s-seduta tal-5
ta’ Mejju 20143, fl-2012 u gie dikjarat unfit for work fl-2013, ossia sitwazzjonijiet u
cirkostanzi li entrambe sehhew, jekk verament sehhew, wara li l-investigazzjoni da
parte tat-Tax Compliance Unit giet konkluza.

Ghalhekk, anke jekk it-Tribunal kellu jikkonsidra tali dokument bhala prova ta’ l-istat
ta’ sahha tar-Rikorrent, dana xorta wahda ma jippruvax b’'mod sodisfacenti li fil-kors
ta’ l-investigazzjoni tat-Tax Compliance Unit ir-Rikorrent proprio et nomine kellu
skuzanti ragonevoli in bazi ghal liema nagas milli jissottometti d-dokumentazzjoni,
dokumenti u konteggi kollha mitluba mit-Tax Compliance Unit ghall-finijiet ta’ 1-
investigazzjoni fil-konfront tas-so¢jeta Toolsman Hardware Limited.

Fid-dawl ta’ dawn ic-cirkostanzi t-Tribunal iqis li I-eccezzjoni a tenur ta’ I-Artikolu
48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta sollevata mid-Direttur Generali (Taxxa fuq il-
Valur Mizjud), illum Kummissarju tat-Taxxi, hija gustifikata u tisthoqq li tigi
milqugha. Konsegwentement ir-Rikorrent proprio et nomine ghandu jkun prekluz
milli fil-kors ta’ dawn il-proceduri jissottometti d-dokumentazzjoni, dokumenti u
konteggi lilu mitluba mit-Tax Compliance Unit fil-kors ta’ l-investigazzjoni fil-
konfront tas-so¢jeta Toolsman Hardware Limited u li ma gietx sottomessa fil-kors ta’
tali investigazzjoni.

Ghal dawn ir-ragunijiet it-Tribunal jaqta’ u jiddeciedi billi jilga’ 1-e¢¢ezzjoni a tenur
ta’ 1-Artikolu 48(5) tal-Kap. 406 tal-Ligijiet ta’ Malta sollevata mid-Direttur Generali
(Taxxa fuq il-Valur Mizjud), illum Kummissarju tat-Taxxi, u b’hekk jiddikjara li r-
Rikorrent proprio et nomine huwa prekluz milli fil-kors ta’ dawn il-proceduri
jissottometti d-dokumentazzjoni, dokumenti u konteggi lilu mitluba mit-Tax
Compliance Unit fil-kors ta’ l-investigazzjoni fil-konfront tas-so¢jeta Toolsman
Hardware Limited u li ma gietx sottomessa fil-kors ta’ tali investigazzjoni.

It-Tribunal jirriserva li jipprovdi dwar l-ispejjez fid-decizjoni dwar il-mertu.

34 L-Avukat Dr. José A. Herrera noe v. Alfred Pace et noe, Citaz. Nru. 422/88 deé¢iza mill-Prim’” Awla tal-Qorti Civili fl-14
ta’ Novembru 2002 . )

35 Anthony Chircop et noe v. John Zammit noe et, Citaz. Nru. 1136/94 deciza mill-Prim’ Awla tal-Qorti Civili fl-14 ta’
Novembru 2002.

36 Fol. 133 u 134 tal-process.
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A tenur tal-Partita 2(4) tad-Disa’ Skeda tal-Kap. 406 tal-Ligijiet ta’ Malta, it-Tribunal
jordna li kopja ta’ din is-sentenza tigi notifikata lir-Rikorrent proprio et nomine.
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