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Sedutata’ nhar it-Tnejn 7 ta’ Marzu 2016

Numru

Rikors numru 421/2015

Medina Healthcare Limited (C44038)

1. Central Procurement and Supplies Unit;
2. ld-Direttur tal-Kuntratti;
3. Cherubino Limited ghal kull interess li jista’ jkollhom

1. Dan huwa appell ta’ Medina Healthcare Limited [*Medina’]
minn decizjoni tal-17 ta’ Novembru 2015 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubblic¢i [“il-Bord ta’ Revizjoni’], imwaqqaf taht ir-
Regolamenti tal-2010 dwar il-Kuntratti Pubbli¢i ['L.S. 174.047],

illi laga’ appell ta’ Cherubino Limited [*Cherubino”] minn
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decizjoni tas-Central Procurement and Supplies Unit [l
Awtorita Kontraenti”] illi offerta ta’ Cherubino ghall-provvista ta’
non woven material 1000x1000mm tigi mwarrba u I-kuntratt

jinghata lil terzi.

2. |l-fatti relevanti sehhew hekk: fil-11 ta’ April 2014 saret sejha
mid-Dipartiment “for the supply non woven material
1000x1000mm”. Fost il-kondizzjonijiet tas-sejha hemm dik taht

Section 4 (technical specifications) 1. li tghid hekk:

»1.  Non-woven sterilisation material for operation packs,
1000 x 1000mm, interleaved as one sheet blue and one sheet
green or a two tone colour that must be persistent in all batches.
Both blue and green material should have 2 inner layers of
micro-fibres to avoid penetration of liquids and blood and 2
layers of spun bond material for tearing and pulling strength. The
green non-woven material should be low tension fluid repellent
whilst the blue should be water repellent.«

3. Saru seba’ offerti minn hames oblaturi fosthom tnejn minn
Cherubino (13127 u 13105) u wahda minn Medina (12980).
B'ittra tas-26 ta’ Gunju 2015 |-Awtorita Kontraenti gharrfet lil
Cherubino illi l-offerta taghha ma ntlagghetx ghal ragunijiet li

gew imfissra hekk:

»... | regret to inform you that the tender submitted by you was
not successful since sample submitted for offer 13127 has 3
layers of microfibres instead of 4. Moreover, a cheaper
technically compliant offer was awarded (offer 13105).

»For your information, the Evaluation Committee recommended
that the contract should be awarded to Messrs Medina
Healthcare Ltd at the price of €76.9714 per case of 120 sheets.«
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4. PB’ittra tas-6 ta’ Lulju 2015 Cherubino talbet illi tithassar id-
decizjoni illi titwarrab |-offerta taghha ghax “offer and sample
submitted were in fact the cheapest technically compliant
offer”. L-offerti ta’ Cherubino kienu (i) ta’ sitta u disghin elf euro
(€69,000) ghal offerta bin-numru 13127 u (ii) tnejn u tmenin elf
u tmin mitt euro (€82,800) ghal offerta bin-numru 13105 waqt li
l-offerta ta’ Medina |i ntghazlet kienet ta’ sitta u sebghin elf,
disa’ mija u wiehed u sebghin euro u erbghin c¢entezmu

(€76,971.40).

5. Fil-17 ta’ Novembru 2015 il-Bord ta’ Revizjoni iddec¢ieda hekk:

»The Board,

»Having noted the Appellant’s objection, in terms of the ‘Letter of
Objection’ dated 8 July 2015* and also through Appellant’s
verbal submissions during the Public Hearing held on 24
September 2015 and had objected [sic] to the decision taken by
the Pertinent Authority, in that:

»“The Appellant contends that according to the ;Letter of
Rejection’ the reason why their offer was discarded was
due to the fact that the ‘sample’ submitted had three
layers of microfibres instead of four.

»“In this regard, the Appellant insists that the sample
submitted by them was in fact superior to the required
specification. The Appellant had provided a five layer
sample.”

»Having Considered the Contracting Authority’s ‘Letter of Reply’
dated 31 August 2015 and also through their verbal submissions
during the hearing held on 24 September 2015, in that:

»“The Contracting Authority maintains that the product
offered by the Appellant was not technically compliant, as
from the Literature submitted indicated that the product had
three layers and not five as the Appellant was claiming.”

L-ittra §gib id-data tas-6 ta’ Lulju 2015.
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»During the verbal submissions, this Board justifiably notes that
since the main issue of this Appeal centres around the Technical
Specifications of the ‘sample’ submitted by the Appellant, this
Board wanted to appoint an expert to examine the technical
guality of the same sample and report on the matter so that a
definite technical result of the sample could be established.
However the Board was informed by the Contracting Authority
that the actual sample to be examined by the appointed expert
was destroyed.

»This Board reached the following conclusions:

»1. With regards to Appellant's Grievance, this Board
credibly notes that according to the ‘Letter of
Rejection’, the main reason why the Appellant’s bid
was rejected was that the ‘sample submited was
technically non-compliant’;

»This Board also notes that during the submissions,
although the Contracting Authority had to refer also to
the Literature submitted by the Appellant, wherein the
latter should agree with the sample submitted, this
reasoning was not stated in the ‘Letter of Rejection’ to
the Appellants;

»2. This Board opines that, since the ‘Sample’ which had
to be examined by an appointed expert was
destroyed, an exact and definite decision on the
Technical Compliance of this sample cannot be
determined and/or evaluated.

»In view of the above and in view that this Appeal entails Health
issues and to avoid any unnecessary delay in the procurement
of this product, this Board recommends that the Tender is to be
re-issued as soon as possible.

»This Board recommends that the deposit paid by Appellant
Company is to be re-imbursed.«

6. Medina ressqet appell mid-decizjoni tal-Bord ta’ Revizjoni
b’rikors tas-7 ta’ Di¢embru 2015 quddiem din il-qorti. Id-
Direttur (Generali) tal-Kuntratti wiegeb fis-16 ta’ Dicembru
2015, I-Awtorita Kontraenti wiegbet fis-17 ta’ Di¢embru 2015 u

Cherubino wiegbet fl-24 ta’ Dicembru 2015.
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7. L-ewwel aggravju ta’ Medina huwa illi il-Bord ta’ Revizjoni ma
messux sema’ l-oggezzjoni li ressget Cherubino ghax I-ittra tal-
oggezzjoni li biha tresaq I-ilment ma kienx fiha ragunijiet ¢ari kif
irid ir-regolament 21(3) ta’ L.S. 170.04. Kompliet tfisser dan I-

aggravju hekk:

»... Nonostante i l-oggezzjoni ta’ Cherubino ma dietx sotto-
messa kif mitlub mir-Regolamenti, il-Bord ta’ Revizjoni xorta
ddecieda I-kaz li kellu quddiemu billi ta rakkomandazzjoni Ii s-
sejha ghall-offerti in kwistjoni tigi kkancellata u terga’ tinhareg
sejha ohra ghall-istess prodotti fug konsiderazzjonijiet, u abbazi
ta’ raQunament, ghal kollox zbaljati.

»ls-socjeta appellanti hija ta’ I-umli fehma illi I-Bord ta’ Revizjoni
kellu, minghajr ma lanqgas jidhol fil-mertu ta’ l-oggezzjoni ta’
Cherubino, jichad I-oggezzjoni ta’ Cherubino abbazi tal-fatt li din
ma gietx sottomessa kif mitlub mir-Regolamenti.

»L-oggezzjoni ta’ Cherubino kellha biss dikjarazzjoni li I-offerta u
s-sample taghha kienet teknikament konformi, minghajr ma
tindika bl-ebda mod il-bazi li fugha lahget tali konkluzjoni.
Dikjarazzjoni bhal din ma tikkostitwixxix motivazzjoni suffi¢jenti,
u hija ekwivalenti ghal nuggas ta’ ragunijiet.

»Kif diga gie sottomess quddiem il-Bord ta’ Revizjoni, billi I-Bord
accetta li jisma’ l-oggezzjoni ta’ Cherubino, wiehed ghandu
jithem |i I-Bord ikkonkluda li l-oggezzjoni kellha titgies bhala
konformi mar-rekwiziti tar-Regolamenti Ii jitolbu lil min jixtieq
joggezzjona Ii “jiddikjara b’mod I-aktar ¢ar xi jkunu rzragunijiet
ghall-ilment tieghu” ...«

8. Cherubino wiegbet hekk:

»... Ir-raguni ta’ eskluzjoni da parti tal-awtorita kontraenti kienet
¢ara, u cjoe li s-samples li gew sottomessi kienu hziena, filwaqt
li l-ittra ta’ oggezzjoni da parti tas-so¢jeta Cherubino Limited
kienet bl-istess mod ¢ara ukoll, fejn inter alia gie mistqarr li s-
samples li gew sottomessi kienu fil-fatt tajbin u in linja mas-
sejha, u per konsegwenza l-eskluzjoni tal-offerta ta” Cherubino
Limited kella titgies bhala nulla u errata;

»Mhux talli l-ittra ta’ oggezzjoni kienet in linja mal-formalitaijiet ad
validitatem indikati fartiklu 21 tal-Avviz Legali 174.04, talli I-bazl
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9.

10.

11.

kienet indikata in kwantu gie mic¢hud bl-aktar mod ampju Ii s-
samples rikjesti ma’ kinux konformi mas-sejha.«

Dan kien punt imgajjem minn Medina quddiem [-Bord ta&’
Revizjoni bhala ec¢¢ezzjoni preliminari: jekk ma hemmx decizjoni
espli¢ita, mela ghandu jitgies illi I-bord ¢ahad I-e¢¢ezzjoni
implicitament ladarba ghadda biex iqis ukoll il-meritu. X'qal mela

I-Bord ta’ Revizjoni dwar |-e¢¢ezzjoni preliminari?

Fl-ewwel seduta tal-Bord ta’ Revizjoni fl-24 ta’ Settembru 2015,
proprju fl-ewwel paragrafu “The Chairman pointed out that the
Letter of Objection had not given any reasons for the objections
and this was not regular. He then asked the Appelant’s

representative to make his submissions”.

Imbaghad hemm id-de¢izjoni migjuba fug?® fejn l-eécezzjoni ma
tissemma’ xejn. Huwa ovvju ghalhekk illi ma kien hemm ebda
decizjoni esplicita dwar |-ecéezzjoni u |-Bord ta’ Revizjoni
ghandu jitqies illi implicitament ¢ahadha, ladarba kompla billi jqis

il-meritu.

12. Ghalkemm huwa xieraq illi I-motivazzjoni fl-ittra ta’ oggezzjoni

ghandha tkun aktar specifika u mfissra ahjar, ladarba |-Bord ta’
Revizjoni gies I-att ta’ oggezzjoni bhala validu u accetta li jqis il-

meritu wara li sema’ s-sottomissjonijiet tal-objector, il-qorti ma

Para. 5, supra.
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tarax li jkun xieraq f'dan I-istadju illi ma timxix fuq il-principju ut

res magis valeat quam pereat.

13. Ghalhekk dan l-ewwel aggravju ta’ Medina ged jigi mi¢hud.

14. Fit-tieni aggravju Medina qalet li I-iskwalifika ta’ Cherubino mill-
Awtorita Kontraenti kienet sostanzjalment korretta u fissret dan

l-aggravju hekk:

»Minghajr pregudizzju ghas-suespost, it-tieni aggravju huwa li d-
decizjoni appellata tikkontjeni apprezzament kompletament
zbaljat tal-fatti, provi u tal-kontestazzjoni relattiva, kif ukoll
applikazzjoni hazina tal-ligi ghal dawn il-fatti.

»ls-socjeta appellanti tesponi bir-rispett li I-apprezzament tal-fatti
u provi, kif ukoll l-applikazzjoni tal-ligi ghal dawn il-fatti u provi,
kien ghal kollox zbaljat u li I-Bord ta’ Revizjoni nagas milli
jikkonsidra aspetti fundamentali dwar il-mertu.

»l-Bord ta’ Revizjoni effettivament iddecieda I-kaz li kellu
guddiemu billi ta rakkomandazzjoni li s-sejha ghall-offerti in
kwistjoni tigi kkancellata u terga’ tinhareg sejha ohra ghall-istess
prodotti minhabba I-fatt li r-raguni moghtija mill-awtorita
kontraenti ghall-eskluzjoni ta’ I-offerta taghha kienet tipprovdi
hekk: “sample submitted for offer 13127 has 3 layers of
microfibres instead of4”.

»|l-Bord ta’ Revizjoni ghamel distinzjoni bejn is-sample u t-
technical literature tal-istess prodott u gieshom bhala Zzewg
affarijiet kompletament distinti.

»ls-socjeta appellanti ma tistax tikkondividi dan ir-ragunament
ghaliex |-offerta, u konsegwentement il-prodott offrut, jikkonsistu
mis-sample u mit-technical literature.

»ls-so¢jeta appellanti tissottometti li I-offerta u I-prodott
jikkonsistu mhux biss mis-sample izda wkoll mit-technical
specifications tieghu li jkunu gew indikati mill-offerent. Tabilhaqq,
wiehed jistenna li t-technical specifications ta’ prodott u s-sample
ikunu tassew tal-istess kwalita. Huwa wisq ovvju li meta jintalab
sample dan ghandu jirrifletti t-technical specifications li jkunu
gew indikati fl-offerta ghal dak il-prodott.
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»|lI-Kumitat ta’ Evalwazzjoni, fl-evalwazzjoni tieghu ta’ I-offerti li
gew sottomessi, evalwa I-prodott abbazi tad-dokumentazzjoni u
samples sottomessi.

»|l-fatt li t-technical literature tal-prodott li bih ippartecipat is-
soc¢jeta Cherubino kien jispecifika li 1-prodott kellu tliet layers u
mhux erba’ kif kien mitlub kien bizzjjed biex l-eskluzjoni ta’
Cherubino tkun igdustifikata. L-awtorita kontraenti langas kellha
ghalfejn tikkonsidra s-sample wara li, iswed fuq abjad, gie
kkonfermat kemm minn Cherubino li inkludiet it-technical
literature fl-offerta taghha, kif ukoll mil-manufattur tal-prodott li
ppublika dak it-technical literature, li I-prodott ta’ Cherubino kellu
biss tliet layers.

»L-ittra tal-awtoritd kontraenti, li ghamlet referenza specifika
ghas-sample, kienet naturalment bazata fuq il-prodott
sottomess, li kien jikkonsisti kemm mit-technical literature Kkif
ukoll mis-sample. L-awtorita kontraenti ghandha kull dritt tistrieh
fuq id-dokumentazzjoni li giet sottomessa minn Cherubino fl-
offerta taghha — anzi, hekk hi obbligata li taghmel.

»... Ghalhekk quddiem il-Bord ta’ Revizjoni, is-socjeta Cherubino
kienet effettivament ged tammetti li s-sample u t-technical
literature sottomessi mal-offerta taghha ma kinux jagblu. Fuq
din il-bazi wahedha I-awtorita kontraenti kienet ukoll tkun
gustifikata li teskludi I-offerta ta’ Cherubino.

»Ir-referenza biss ghas-sample fl-ittra |li ntbaghtet lis-socjeta
Cherubino kienet sempli¢ciment lapsus calami, meta fis-sustanza
l-ittra kienet korretta ghaliex |-offerta tas-soc¢jeta Cherubino ma
kinitx konformi mar-rekwiziti tal-prodott li ghalih saret is-sejha
ghall-offerti.

»ls-socjeta esponenti tissottometti bir-rispett li I-konkluzjoni tal-
Bord ta’ Revizjoni hija kjarament kontradittorja u illogika. Ma
hemm I-ebda differenza funzjonali bejn is-sample, it-technical
literature u I-prodott. Li kieku Cherubino rebah il-kuntratt, kien
ikollu obbligu jissuplixxi prodotti skond technical literature tal-
prodott li bih ippartecipa - prodott b’tliet layers — u mhux skond
is-sample. L-awtorita kontraenti kienet tispic¢a tixtri prodott li
mhux konformi mar-rekwiziti tal-prodott li ghalih saret is-sejha
ghall-offerti. ... «

15. Ghal dan it-tieni aggravju, Cherubino wiegbet hekk:

»... llli kif inhu risaput, il-Bord ta’ Revizjoni tal-Kuntratti jista’ biss
jissindika (i) r-raguni migjuba ghall-eskluzjoni, u (ii) I-oggezzjoni
imressaga quddiemu, u bl-ebda mod iehor ma’ jista’ jsiru
tentativi sabiex ir-raguni tal-eskluzjoni tinbidel waqt u/jew wara s-
seduta — dak li pprovat taghmel is-so¢jeta Medina Healthcare
Limited qua socjeta appellanti:
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»l-ewwel darba waqt is-smigh fis-seduta datata 24 ta’ Settembru
2015,

»it-tieni darba b’mod abbuziv ghall-ahhar meta saru tentativi
sabiex issir devjazzjoni mill-pro¢edura tal-Bord ta’ Revizjoni
permezz ta’ ittra datata 7 ta’ Ottubru 2015 (ara rikors tal-appell
dok MHS5), liema tentativi gew imc¢anfra mill-Bord permezz ta’
ittra datata 13 ta’ Ottubru 2015,

»it-tielet darba wagqt is-smigh fis-seduta datata 17 ta’ Novembru
2015, huwa Ii tbiddel in-natura tar-raguni migjuba ghall-
eskluzjoni, liema tentativi lkoll gew korrettament skartati da parti
tal-Bord tar-Revizjoni tal-Kuntratti, u dana ghaliex kieku dak
mixtieq mis-socjeta appellanti kien jigi ac¢cettat, allura I-Bord ta’
Revizjoni tal-kuntratti kien ikun gieghed jikkometti illegalita;

»llli ghalhekk anka dan it-tieni aggravju ghandu jigi respint fl-
intier tieghu, stante li raguni tal-eskluzjoni ta’ Cherubino, kif anke
indikat mill-awtorita kontraenti stess, kienet wahda zbaljata.«

16. L- awtorita kontraenti min-naha taghha wiegbet hekk:

»... Fil-konfront tal-aggravji tas-socjeta appellanti, din I-Awtorita

ged tissottometti illi hija kienet skartat I-offerta tas-socjeta
Cherubino stante illi skond il-letteratura sottomessa mill-istess,
kien ¢ar u inekwivoku illi il-prodott offert minnha ma kienx

konformi mal-ispecifikazzjonijiet tas-sejha,

»Irid jigi apprezzat fuq il-livell ta’ provi provduti illi meta I-Awtorita
Kontraenti tevalwa offerta I-process intier ta’ evalwazzjoni jkopri
kemm is-sample kif ukoll il-letteratura kollha ipprezentata mill-
offerenti. F'dan il-kaz jirrizulta b’'mod mhux kontradett illi I-
evalwazzjoni teknika kienet tkopri kemm il-letteratura kif ukoll is-
sample. Fuq livell tekniku meta wiehed jirreferi ghas-sample
fornita mis-so¢jeta Cheribino, liema sample kienet iggib
specification code, din mehuda wahedha wkoll kienet tindika illi
il-prodott ma kienx konformi ma’ dak rikjest fis-sejha ghal offerti.

»L-esponent igis illi I-letteratura hija parti integrali mill-process u
evalwazzjoni serja ma tistax tiskartaha u I-fatt illi fl-ittra fejn I-
Awtoritd Kontraenti tat ir-ragun ghall-iskwalifika tal-offerta izda
nagset illi tirreferi specifikament ghall-letteratura ma ghandux jigi
interpretat illi wahda teskludi lill-ohra. Naturalment I-esponent ma
ghandux kontroll fuq id-decizjoni tal-Bord u huwa ma jistax
jappella minnha. Di piu il-Bord ta’ Revizjoni dwar il-Kuntratti

Pubbli¢i huwa organu istituzzjonali li I-kelma tieghu fuq ghotjiet
ta’ kuntratti pubblic¢i teghleb lil dik moghtija mill-esponent. Fid-
dawl ta’ dan l-esponent ihoss illi mhux opportun ghalih illi

jikkritika d-decizjoni tal-istess Bord stante illi kieku I-legislatur
kien intenzjonat illi jaghtih id-dritt ta’ kritika kien jikkon¢edilu d-
dritt ta’ appell. ...«
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17.

18.

19.

20.

L-argument f'dan it-tieni aggravju ta’ Medina hu li I-iskwalifika
ta’ Cherubino mill-awtorita kontraenti kienet sostanzjalment

korretta. 1l-Bord ta’ Revizjoni ma gabilx ghax fil-fehma tieghu:

»In this regard, this Board re-affirms its opinion, in that, the main
issue mentioned in the rejection of the Appelant’s offer was the
“sample”. In this regard, this Board upholds the Ilatter’s
contention.«

F'din il-konkluzjoni I-Bord ta’ Revizjoni wasal biex jissepara I-
offerta f'technical literature u sample, bhallikieku distinti minn
xulxin. Fil-fatt fparagrafu 7.1(c)(ii), Technical Specifications,
tas-sejha ghall-offerti hemm mahsub biex “Lists of
Literature/Samples as per Form marked Literature/Samples to
be submitted online through the prescribed tender response
format and by using the Tender Preparation Tool Provided”.
Ghalhekk, il-literature u s-sample huma marbutin flimkien mal-

offerta mitfugha mill-offerent.

Kif galet I-Awtorita Kontraenti, meta tigi biex tevalwa l-offerti
mitfugha huwa necessarju li, wara li jigi zgurat li I-offerta tkun
administratively compliant, tghaddi biex tara jekk il-prodott
offert ikunx technically compliant jew le. Dan isehh billi I-ewwel
tigi skutinata t-technical literature biex tara jekk il-prodott offert

jissodisfax il-kriterji tekni¢i msemmija fis-sejha jew le.

Fil-kaz tallum it-technical literature turi illi I-prodott offert minn

Cherubino huwa SMS - spunbond-meltblown-spunbond — i

10
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21.

22.

23.

jfisser li fih tliet saffi: it-tnejn ta’ barra spunbond u dak ta’

gewwa meltblown.

Jekk il-letteratura tal-prodott (u f'dan il-kaz anke I-ispecification
code tal-kampjun stess provdut minn Cherubino) waheda turi
b’'mod ¢ar u univoku li ma kienx konformi ma’ dak rikjest fis-
sejha ghal offerti, ikun superfluwu li ssir evalwazzjoni teknika
ta’ dak il-prodott meta diga hemm il-letteratura teknika u I-
ispecification code li ged juruk b’mod c¢ar il-kwalitajiet teknici ta’
dak il-prodott. Dan ighodd aktar u aktar meta I-letteratura
teknika f'dan il-kaz hi dik pubblikata mill-manifattur innifsu tal-

prodott, Bastos Viegas.

Ghalhekk, fdan il-kaz |-Awtorita Kontraenti ghamlet sew i
waslet ghall-konkluzjoni illi s-sample ta’ Cherubino kien kon-
formi mal-letteratura teknika u ghalhekk kellu tliet saffi u mhux

erba’ saffi kif riedet is-sejha ghal offerti.

L-argument ta’ Cherubino jidher mibni fuq il-premessa |i I-
letteratura teknika u I-kampjun sottomessi mal-offerta ma kinux
jablu u li I-kampjun kien bi specifikazzjonijiet aqwa minn dawk
indikati fil-letteratura teknika. Jekk dan sar biex tintlaga’ |-
offerta taghha fuq il-bazi tal-kampjun superjuri u mbaghad
taghti prodott bazat fuq it-technical specifications inferjuri, dan

kien hsieb li jgarraq u jisthoqqlu ¢anfira, ghax seta’ jwassal biex

11
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[-Awtorita Kontraenti tispic¢¢a tixtri prodott mhux konformi mar-
rekwiziti tal-prodott li ghalih saret is-sejha ghal offerti, jigifieri bi

tliet saffi u mhux erbgha.

24. Ghalhekk I-Awtorita Kontraenti ghamlet sew li warrbet |-offerta

ta’ Cherubino.

25. Dan it-tieni aggravju ta’ Medina ghalhekk sejjer jintlaga’ u ma

jibgax mentieg illi I-gorti tqis ukoll it-tielet aggravju.

26. Ghal dawn ir-ragunijiet il-gorti tiddisponi mill-appell billi thassar
id-decizjoni tal-Bord ta’ Revizjoni tas-17 ta’ Novembru 2015
(kaz 853), u ghalhekk tibga’ fis-sehh id-decizjoni originali tal-

Awtorita Kontraenti tas-26 ta’ Gunju 2015.

27. L-ispejjez kollha ta’ dan I-appell u dawk relativi ghall-pro¢eduri

guddiem il-Bord ta’ Revizjoni ghandha thallashom Cherubino.

Silvio Camilleri Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
df
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