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MICAMED LIMITED (C — 27728)

VS

ALLCARE INSURANCE AGENCY LIMITED (C — 8180) u Middle Sea
Insurance p.l.c. (C — 5553)

[I-Qorti:

Rat ir-Rikors Manhluf imressaq fl-20 ta’ Novembru, 2006, li bih u ghar-
ragunijiet hemm imsemmija, I-kumpannija attric¢i talbet li I-Qorti (i) issib li
I-kumpanniji assikuratrici mharrkin nagsu milli jonoraw ir-rabtiet
kuntrattwali taghhom bhala assikuraturi taghha tanht il-polza tal-ghamla
‘Contractors’ All Risks Policy’ skond il-prinCipju ta’ pacta sunt servanda
meta nagsu li jhallsuha I-kumpens minnha mitlub taht l-istess polza; (ii)
tordna lill-kumpanniji mharrkin jonoraw I-obbligi kuntrattwali taghhom
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lejha skond il-polza; (iii) tillikwida |-kumpens li I-kumpanniji mharrkin
imisshom ihallsuha taht |-imsemmija polza, jekk mehtieg billi tgabbad
periti biex jaghmlu dan; (iv) tikkundanna lill-kumpanniji mharrkin
ihallsuha I-kumpens hekk likwidat; (v) issib li I-kumpanniji mharrkin
responsabbli ghad-danni |i hija garrbet minhabba I-agir abbuziv
taghhom; (vi) issib li, minhabba dak |-agir, hija darrbet danni konsistenti
ftelf finanzjarju; (vii) tillikwida, jekk mentieg billi tqabbad perit ghal dan il-
ghan, id-danni mdarrbin minnha minhabba fihom; u (viii) tikkundanna lill-
kumpanniji mharrkin biex ihallsuha d-danni hekk likwidati;

Rat in-Nota ta’ Astensjoni tal-24 ta’ Novembru, 2006, tal-Onorevoli
Mhallef Giannino Caruana Demaijo;

Rat id-degriet taghha tas-6 ta’ Diéembru, 2006, li bih ordnat in-notifika
lill-kumpanniji mharrkin u tat direttivi lill-kumpannija attri¢i dwar it-tressiq
tal-provi min-naha taghha;

Rat it-Twegiba Mahlufa mressqa mill-kumpannija mharrka Middle Sea
Insurance p.l.c. fit-28 ta’ Di¢embru, 2006, li biha lagghet ghall-azzjoni
attrici billi cahdet li hija nagset milli thares I-obbligi li ntrabtet bihom taht
il-polza u ghalhekk qalet li t-talbiet attrici ma jmisshomx jintlagghu;

Rat it-Twegiba Mahlufa mressqa mill-kumpannija mharrka Allcare
Insurance Agency Limited fit-28 ta’ Dicembru, 2006, li biha lagghet ghall-
azzjoni attrici billi, b’mod preliminari, qalet illi ma kenitx il-kontradittriCi
legittima tal-pretensjonijiet attrici. Fil-mertu, laqghet billi qalet li t-talbiet
attrici ma jmisshomx jintlagghu ghaliex il-hsarat li I-kumpannija attriCi
tghid li graw u li dwarhom ressqet il-‘claim’ ma kinux koperti bil-polza
mahruga;

Rat in-Nota mressga mill-kumpannija attriéi fid-19 ta’ April, 2007°,
b’xhieda b’affidavit u provi dokumentali mehmuzin maghha;

Rat id-degriet taghha tal-14 ta’ Mejju, 2007*, li bih gieghdet il-kawza fuq
il-Lista tal-Kawzi ta’ Qabel is-Smigh (‘pre-trial’) u hatret lill-Avukat Maria
Dolores Gauci bhala Assistent Gudizzjarju biex tmexxi dak I-istadju tal-
kawza;

Rat ix-xhieda mismugha mill-Assistent Gudizzjarju u |-provi dokumentali
mressqin mill-istess xhieda;

! Pag. 67 tal-process
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Rat id-degriet taghha tat-23 ta’ Mejju, 2008°, li bih gieghdet il-kawza fuq
il-Listi tal-Kawzi ghas-Smigh;

Rat in-Nota ta’ Sottomissjonijiet imressqa mill-kumpannija attri¢i fid-29 ta’
Awwissu, 2008°;

Rat in-Noti ta’ Sottomissjonijiet imressqin rispettivament mill-kumpannija
mharrka Allcare Insurance Agency Limited’ u Middle Sea Insurance
p.l.c? fis-7 ta’ Jannar, 2009, bi twegiba ghal dik imressqa mill-
kumpannija attrici;

Semghet it-trattazzjoni ulterjuri tal-avukati tal-partijiet;
Rat I-atti kollha tal-kawza;

Rat id-degrieti taghha li bihom halliet il-kawza ghas-sentenza,;

Ikkunsidrat:

lIli din hija azzjoni ghal hlas ta’ kumpens taht polza ta’ assikurazzjoni. II-
kumpannija attrici (minn issa ’I| hemm imsejha “Micamed”) tghid i
minkejja li nhargitilha polza ta’ assikurazzjoni kontra hsarat li setghu isiru
hi u tibni post, il-kumpanniji mharrkin assikuratrici taghha ma lagghux il-
‘claim’ taghha ghal kumpens taht il-polza u dan bi ksur tar-rabtiet
kuntrattwali taghhom maghha. Hija trid li I-imharrkin ihallsuha I-kumpens
tant il-polza. Minbarra dan, hija tghid li minhabba f'hekk, garrbet danni
f'telf ta’ flejjes u zzid tghid li I-imgiba taghhom twassal biex huma jridu
jwiegbu ghal dawn il-hsarat. Hija talbet il-likwidazzjoni ta’ dawn id-danni
u I-kundanna tal-imharrkin ghall-hlas tad-danni likwidati;

lIli ghal din I-azzjoni, il-kumpannija mharrka Middle Sea Insurance p.l.c.
(minn issa ’| hemm imsejha “MSI”), lagghet billi ¢ahdet i hija nagset li
thares ir-rabtiet taghha tant il-polza u ghalhekk galet li t-talbiet attrici ma
jmisshomx jintlagghu;

[lli, min-naha l-ohra, il-kumpannija mharrka Allcare Insurance Agency
Limited (minn issa | hemm imsejha “Allcare”) lagghet billi, b’mod
preliminari, qalet li mhijiex il-kontradittrici legittima tal-azzjoni attri¢i billi I-
polza nharget minn MSI u hija kienet biss agent ta’ MSI. Fil-mertu,
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lagghet billi qalet li t-talbiet attrici ma jistghux jintlaqghu ghaliex il-hsarat
li dwarhom ressget il-‘claim’ ma kinux hsarat koperti bil-polza;

lIli ghal dak li jirrigwarda I-fatti rilevanti marbutin mal-kaz jirrizulta i
Micamed hija kumpannija mdahnla fil-gasam tal-manufattura u t-tqgeghid
ta’ arbli tad-dawl. F'Gunju tal-2005, hija kisbet fond maghruf bhala
“‘Gardenia House”, fi Trig Kalamija, fHal Tarxien. Micamed riedet
twaqqga’ dak il-fond u taghmel xoghlijiet fis-sit, liema xoghol kien
jikkonsisti fit-twaqqigh ta’ bini u t-titligh ta’ binja gdida minfloku. Bhala
kuntrattur hatret lil wiehed Manwel Bonavia;

Illi fLulju tal-2005°, Micamed talbet il-hrug ta’ polza ta’ assikurazzjoni
biex tkopri x-xoghlijiet li kellhom isiru. B’sehh mis-26 ta’ Lulju, 2005,
Micamed kienet assikurata ma’ MSI taht polza (minn issa | hemm
imsejha “il-polza”) tal-ghamla Contractors’ All Risks Policy™;

llli gabel ma beda x-xoghol, Micamed hatret perit biex f'rapport jghid fiex
se jkun jikkonsisti x-xoghol u I-kundizzjoni tal-bini li jinsab f'kull naha tas-
sit™;

IIli x-xoghol ta’ twaqqigh tal-post beda fil-bidu ta’ Lulju tal-2005'%. Ghall-
habta ta’ Awwissu tal-2005, wara li nhatt il-bini tas-sit li fih kellu jsir |-
izvilupp u kien beda t-tahmil biex issir il-kantina, §rat hsara f'wiehed mill-
fondi li jmissu mieghu, u li jgib I-isem ta’ “ll-Holma” li jinsab fl-istess triq.
Sid din id-dar, Mario Grech, ilmenta li sab hsarat fil-fond tieghu u baghat
ghal Micamed biex jigu jaraw x’kien gara;

lIli Micamed qabbdet perit biex jaghmel rapport tal-hsarat li dehru fil-fond
ta’ biswit dak fejn kien ged isir ix-xoghol™, liema xoghlijiet I-istess perit
iddikjara li kienu saru skond ma jitolbu s-sengha u I-hila™;

lIli Micamed ghamlet claim taht il-polza ma’ Allcare;
llli fSettembru tal-2005™ Allcare hatret surveyor biex jara fiex kienu

jikkonsistu I|-hsarat fil-fond “ll-Holma” u dan baghtilha r-rapport tieghu
fOttubru tal-2005". Fuq l-imsemmi rapport, fMarzu tal-2006° tqabbad

° Dok “MM1”, fpagg 153 — 5 tal-process
% Dok “MM3”, pag. 158 tal-process
™ Dok “JAA1”, Fpagg. 5 sa 55 tal-process
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ukoll perit arkitett biex jaghti I-fehma tieghu dwar ir-ragunijiet ghaliex
setghu sehhew il-hsarat f'dak il-fond;

llli sadattant, Micamed gabbdet nies biex jaghmlu x-xoghol ta’ tiswija li
kien mehtieg fil-fond “ll-AHolma” fejn kienu dehru I-hsarat, u hallset hi ghal
dawk ix-xoghlijiet'®. In-nefga telghet ghal ghaxart elef u hmistax-il Lira
Maltin (Lm 10,015)%;

i fl-20 ta’ Marzu, 2006%, Allcare baghtet tgharraf lil Micamed i
minhabba |i dehrilha |i |-kawza tal-hsarat kienet frott tat-tehziz
(vibrazzjonijiet) li sar hu u jithammel is-sit, ma kenitx sejra tilga’ t-talba
maghmula fil-claim imressag minnha;

I1li fis-6 ta’ April, 2006 u fit-3 ta’ Gunju, 2006%°, Micamed talbet u kisbet
rapporti ohrajn minn periti ohrajn biex ifissru fiex kienet tikkonsisti I-hsara
fil-fond “ll-Holma’;

i Micamed fethet il-kawza fNovembru tal-2006;

lIli ghal dak li jirrigwarda |-konsiderazzjonijiet ta’ natura legali |i jitnisslu
mill-fatti hawn fuq imsemmija, jidher xieraq i l-ewwelnett il-Qorti
tistharreg |-ec¢ezzjoni preliminari ta’ Allcare. Allcare tghid li ma kienx
messha tharrket fil-kawza ghax il-polza nharget mill-kumpannija |-ohra
mharrka MSI u hi agixxiet biss bhala agent ta’ dik;

[lli fdan il-kaz, Micamed harrket kemm lil Allcare kif ukoll lil MSI. Il-polza
tal-assikurazzjoni giet iffirmata minn rapprezentant ta’ Alicare “for and on
behalf of Middlesea Insurance p.l.c.”** Ghalhekk jirrizulta b’mod ¢ar mill-
polza li Allcare kienet gieghda tiffirmaha mhux f'xi veste personali imma
bhala mandatarju tal-prin¢ipal taghha MSI;

[l Micamed ma ressqget |-ebda sottomissjoni dwar din |-ec¢¢ezzjoni,
filwaqgt li Allcare sahqet fuq il-fatt li, bil-ligi, I-mandatarju jidher fatti
gudizzjarji fisem il-mandant tieghu f'¢irkostanzi biss fejn il-mandant ma
jkunx jinsab fMalta®®>. Ma hemmx dubju li MSI tinsab fMalta u kienet hija
wkoll imharrka fil-kawza;

lIli fdan ir-rigward jinsab stabilit li “An agent who effects or issues a
policy on behalf of a principal is not, as a general rule, personally liable
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for the premium or for the amount of the loss, as the case may be”.?®

Meta l-agent jagixxi fkapacita® rapprezentattiva, tinholoq relazzjoni
guridika diretta bejn il-mandant u t-terza persuna. Kjarament f'dan il-kaz
ir-relazzjoni guridika hija direttament bejn Micamed bhala Il-assikurat u
MSI;

llli fid-dawl ta’ dawn il-konsiderazzjonijiet, il-Qorti ssib li |-e¢¢ezzjoni
preliminari hija tajba u sejra tilgaghha u tehles lil Allcare milli tibga’ aktar
fil-kawza;

lIli ghal dak li jirrigwarda |-kwestjoni fil-mertu u I-e¢¢ezzjonijiet marbutin
maghha, jidher li I-galba tal-kwistjoni f'din il-kawza ssarraf fi kwistjoni ta’
interpretazzjoni tal-polza mahruga biex thares minn hsarat li setghu
jiggarrbu f'siti grib dak fejn kienu geghdin isiru x-xoghlijiet;

[l ma hemm I-ebda kontestazzjoni li waqt li kienu ghaddejjin dawn ix-
xoghlijiet, giet ikkawzata hsara lill-fond tal-gar “ll-FHolma” Triq Kalamija
Tarxien. Saret claim izda s-socjeta’ assikuratrici rrifjutat li thallas, billi,
skond il-fehma taghha u tal-persuni li hatret, il-hsarat ma kinux koperti
mill-polza. MSI issejjes ir-rifjut taghha li taghmel tajjeb ghall-claim ta’
Micamed fuqg dak li jipprovdi I-‘endorsement’ 18/05 tal-polza;

Ili sont l-imsemmi ‘endorsement’®’ li hemm mal-polza jinghad hekk (fil-
partijiet rilevanti):“VIBRATION, REMOVAL OR WEAKENING OF
SUPPORT.. .. ..“It is agreed that... Section Two of this policy shall be
extended to cover liability consequent upon loss or damage caused by
vibration or by the removal or weakening of support. Provided always
that - The insurers will indemnify the Insured in respect of liability for loss
or damage to any property or land or building only if such loss or
damage results in total or partial collapse; - The insurers will indemnify
the Insured in respect of liability for loss or damage to any property or
land or building only if prior to the commencement of construction its
condition is sound and the necessary loss prevention measures have
been taken; - The Insured if required shall before commencement of
construction and at his own expense prepare a report on the condition of
any endangered property or land or building” Jinghad ukoll li “The
Insurers will not indemnify the Insured in respect of Liability for - Loss or
damage which is foreseeable having regard to the nature of the
construction or the manner of its execution - Superficial damage which
neither impairs the stability of the property, land or buildings nor
endangers their users...”,

% Cfr. Lewis v Nicholson (1852) 18 Q.B. 503 (agency) per Lord Campbell, C.J., p.511 i¢éitata minn E.R. Hardy Ivamy,
General Principles of Insurance Law, (3" edition, London, 1975)
" Pag.26 tal-process
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[lli mill-provi jirrizulta li x-xoghol kien jikkonsisti fit-twaqqigh u t-thammil
tal-post Gardenia House fuq imsemmi, u sar mill-kuntrattur Emanuel
Bonavia mgabbad minn Micamed. Il-kuntrattur beda fis-27 ta’ Lulju
2005 u fl-1 tAwwissu 2005 beda x-xoghol ta’ twaqqgiegh. Fit-3 t Awwissu
2005, Mario Grech, sid il-fond “ll-Aolma” fuq imsemmi, ilmenta li darrab
diversi hsarat fil-fond tieghu: il-madum tal-art tal-kuridur u tal-kamra tal-
banju kien strah b’konsegwenza li |-kolonna tal-kuridur kienet gatghet
mill-bgija tal-arkata; saret hsara lill-gebel tal-appogg u kien hemm hafna
konsenturi fosthom fil-fac¢ata; u nfaqghu katusi midfunin taht I-art tal-
Istess post.

llli ghalhekk biex Micamed setghet tikkwalifika ghal indennizz tant il-
polza, kien jinhtieg illi jirrizultaw xi kundizzjonijiet. Fost dawn insibu li
riedet (1) issir hsara minn vibrazzjoni jew tnehhija jew dghajfien ta’
lqugh, (2) il-binja tkun fi stat tajjeb u gabel jibda x-xoghol jittiehdu I-
prekawzjonijiet mehtiega, (3) isir rapport dwar l-istat tal-binja pperikolata
gabel jibda x-xoghol, (4) id-dannu ma kienx prevedibbli, (5) ikun hemm
kollass totali jew parzjali, u (6) il-hsara ma tkunx wahda superfi¢jali li la
tipperikola I-istabilita” tal-proprjeta’ u langas il-hajja tal-persuni;

[lli mill-provi johrog li rekwizit (1) huwa sodisfatt. Is-socjetajiet konvenuti
jattribwixxu |-kawza tal-hsara ghall-vibration filwaqgt li Micamed tatribwixxi
I-hsara ghad-dghajfien tal-ilqugh. Hi X'inhi I-kawza minn dawn it-tnejn,
kull wahda taqga’ tant il-polza;

llli dwar rekwizit (2) tal-polza, dan gie wkoll sodisfatt. Ix-xhieda mressga
minn Micamed spjegaw fid-dettall il-prekawzjonijiet li ttiehdu u fliema
stat kien il-fond gabel inbeda x-xoghol;

Illi r-rekwizit (3) tal-polza gie sodisfatt u m’hemmx kontestazzjoni dwaru.
Gie redatt rapport mill-Perit Philip Mifsud datat 25 ta’ Lulju 2008%;

i r-rekwizit (4) gie wkoll sodisfatt. “The reasonable man can only
foresee the natural and probable consequences of his act, and in
estimating these he is entitled to assume that the conditions governing
these consequences will be normal unless he has actual notice to the
contrary... The reasonable man is only bound to foresee the probable
consequences of his act and not also the possible consequences,
because in the simplest and apparently least harmful acts there are
always possibilities of damage, improbable though that damage may
be.””® M’hemm l-ebda prova li x-xoghol sar bi traskuragni. Anke l-istess

% Dok JAA4 kif ikkonfermat bil-gurament tieghu Dok JAA 10
» Charlesworth & Percy on Negligence, (London, Sweet & Maxwell, 1997) §§ 2-09, 2-10, pp 22 — 3
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surveyor tas-socjetajiet konvenuti, Chris Hayes, afferma li I-hsara “kienet
possibbli” li ssir®®. L-ebda prova ma ngabet il quddiem li, bil-mod kif sar
ix-xoghol in kwistjoni, kien ovvju li kien sejjer iwassal ghall-hsara fil-post
tal-gar. Skond is-socjetajiet konvenuti, il-hsara sehhet b'rizultat ta’
vibrazzjoni waqt it-tqattiegh ta’ hajt u saqaf u I-hatt tal-binja. Jirrizulta,
izda, illi fdin il-fazi tax-xoghlijiet ma dehret I-ebda hsara. IlI-gar Mario
Grech, li bl-ebda mod ma jidher li ghandu xi interess fl-ezitu ta’ din il-
kawza, billi Micamed irrangatlu I-hsarat kollha li darrab, xehed i
ghalkemm fiz-zmien li kien qieghed isir ix-xoghol huwa kien mar
villeggjatura, kien imur jispezzjona I-fond tieghu kuljum biex jac¢erta
ruhu li ma saritlux hsara. Ma nnota |-ebda hsara la meta nqatghu s-
sagaf u I-hitan, la meta twaqga’ I-bini, u I-angas meta sar it-tindif tas-sit
billi jitnehha |-materjal imwaqga’. ll-hsara tfa¢¢at meta sar it-thammil u I-
kuntrattur kien nizel fil-hames jew is-sitt filata tanht il-livell tat-trig. IlI-
verzjoni ta’ Mario Grech hija kkorroborata mill-kuntrattur innifsu,
Emanuel Bonavia,* kif ukoll minn James Agius ta’ Micamed®?;

llli I-hsara ghalhekk ma setghetx sehhet minhabba xi negligenza li
sehhet qabel beda t-thammil tal-post billi kif stgarr fix-xhieda tieghu I-
perit James Farrugia, inkarigat mis-socjetajiet konvenuti, din it-tip ta’
hsara tirrizulta minnufih u mhux wara t-trapass taz-zmien. Ix-xoghol dam
sejjer gimghat u ma sarx fjum jew tnejn;

[lli wara t-tindif tas-sit mid-debris, beda t-thammil tas-sottoswol li kien
hamrija. It-thammil sar permezz ta’ makkinarju zghir b’roti tal-lastiku u
ghalhekk lanqas f'dan l-istadju ma seta’ jkun hemm vibrazzjoni. II-
materjal mal-hajt tal-fond adjacenti, u li sofra I-hsara, tnehha bl-idejn. |II-
hsara sehhet waqt li kien hemm dan it-thammil. Wara li tnehhiet il-
hamrija sar qtugh ta’ blat grib il-hajt divizorju izda dan ma setax ikun il-
kawza tal-hsara ghax sar wara li din sehhet;

Illi fil-fehma tal-Perit Godwin Abela,* (xhud ex parte) probabbilment il-
hsara sehhet waqt it-thammil meta inqalghet bi¢¢a konkrit tal-art li kienet
ingaljata mal-hajt divizorju, bil-konsegwenza li I-hajt i¢¢aqlaq (“caused
the wall to rotate”), ixxaqqu I-fili, u min go dawn hareg il-materjal laxk
(“loose material”) mis-sit tal-gar, bil-konsegwenza li sfronda I-madum ta’
xi kmamar mid-dar tieghu u tqacctet il-katusa tad-drenagg li kienet
impoggija f'dan il-materjal bla ma kienet rinfurzata bil-konkos. Ma saritx
hsara strutturali lill-hajt innifsu. Meta I-Perit Abela gie mistogsi jekk din
it-tip ta’ hsara hix prevedibbli, wiegeb li “ithem f'kaz bhal dan jista’ jigri.

¥ Fpag. 244
* F'pag. 196
% F'pag174: “wara li nehha I-hamrija I-ghada beda gej id-drenadg u l-ilma. Qed nghid I-ghada ghax jiena inkun ghamilt sat-
tlieta fuq il-lant tax-xoghol imbaghad ma nafx x’gara. L-ghada filghodu x’hin mort sibt il-problema.”
% Ara r-rapport fpagg. 65 — 6 tal-process
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Jigri iktar meta jkollok sitwazzjoni fejn ikun hemm per ezempju slope.
Ghandek tendenza i tigri iktar hemm. Jew f'sitwazzjoni fejn ikun hemm
korsi tal-ilma, pero’ jista’ jigri”.>* Billi ma kien hemm |-ebda “slope” u billi
I-kuntrattur ma kellu I-ebda indikazzjoni li fuq in-naha I-ohra tal-hajt kien
hemm xi korsa tal-ilma, filwaqt li kien hemm possibilita™ i tigri I-hsara,
ma kienx hemm probabilita® u ghalhekk ma jirrizultax li I-hsara fl-art tad-
dar tal-gar kienet wahda li wiehed seta’ jobsorha ghall-kuntrattur. Fi
kliem l-istess polza, dan jibga’ jghodd “having regard to the nature of the
construction or the manner of its execution” — anke jekk seta’ jipprevedi li
seta’ jaghmel hsara lill-hajt divizorju. Huwa sinifikanti li fir-rapport tal-
Perit James Farrugia, inkarigat mis-socjetajiet konvenuti, ghalkemm dan
jatribwixxi, kif gja’ nghad, il-kawza tal-hsara ghall-vibrazzjoni, ikompli
jghid li “this mechanism was however probably accentuated by the
problem of leaking drains present in the sub-base before the works were
carried out”.*> Dan huwa fattur li ma kienx a konjizzjoni tal-kuntrattur.
Anke 3[EjPerit Abela jaghmel distinzjoni bejn il-hsara fil-hajt u ¢-cediment
tal-art™;

llli r-rekwiziti (5) u (6) huma wkoll sodisfatti. Fil-fehma ta’ Micamed, i¢-
cediment jew “settlement” tal-art li sehhet fil-kamra tal-banju u fil-kuridur
mhix “collapse”; skond Micamed, “collapse” tfisser li effettivament jaqa’ |-
bini.3” Min-naha l-ohra, skont il-Perit Godwin Abela, inkarigat minnha,
“settlement tal-art hija a form of collapse”. Imbaghad issostni wkoll li
biex ikun hemm kollass trid tigi ppregudikata I-istabilita’ tal-proprjeta’.
Fil-fehma tal-Qorti, ir-ragunament ta’ Micamed la jirrifletti t-tifsira tal-
kliem in kwistjoni fil-ingwagg komuni u langas ma jirrifletti I-fehma tal-
partijiet kif jirrizulta mill-kliem tal-istess polza. L-ewwel haga li I-polza
titlob fir-rigward huwa li jkun hemm “total or partial collapse”. Certament
li l-isfrundar jew tigrif tal-art huwa partial collapse tal-fond in kwistjoni.
Din il-frazi trid tingara flimkien mal-parti |-ohra tal-polza Ii teskludi
“superficial damage which neither impairs the stability of the property,
land or buildings nor endangers their users”. Huwa ovvju li min-naha I-
wahda “collapse” hija minnha nnifisha manifestazzjoni ta’ nuqqas ta’
stabilita® fil-bini jew fl-art; u min-naha |-ohra ma tista’ qatt tkun
“superficial” billi hija I-oppost taghha. “Superficial” tfisser xi haga li ssehnh
fil-wicc tal-nada u li ma tippenetrax fil-fond. Jekk i¢cedi |-art certament
ma tkunx hsara fil-wi¢¢ biss. lkun hemm hsara fil-wi¢¢ — u, kif trid il-
polza, li ma tipperikolax I-istabilita™ tal-bini jew |-art — meta per ezempju
ikun hemm konsenturi fit-tikhil tal-hitan jew jixxaqgaq il-madum tal-art
minghajr ma c¢cedi l-art ta’ tahtu. Fi kliem il-Perit Godwin Abela il-hsara

% Pag.192 tal-process
* pag. 81 tal-process
* Pag@.191 tal-process
% Ara xhieda ta’ Chris Hayes, fpagg 235 — 6 tal-process
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‘ma kinitx superfi¢jali. Kienet hsara sostanzjali. Hsara superfi¢jali hija

konsentura fil-hajt”®;

llli fil-fehma tal-Qorti, il-parti tal-polza fejn jissemma’ t-“total or partial
collapse” hija parti fejn ged tigi stabbilita regola jew kundizzjoni; il-parti
fejn tissemma s-“superficial damage” qed taghmel ec¢¢ezzjoni ghal dak li
hu kopert u ghaldagstant ghandu jigi mfisser restrittivament u c¢joe™ a
favur tal-assikurat: “Since exceptions are inserted in the policy mainly
for the purpose of exempting the insurers from liability for a loss which,
but for the exception, would be covered by the policy, they are construed
against the insurers with the utmost strictness. It is the duty of the
insurers to except their liability in clear and unambiguous terms.”® Fil-
kliem incisive tal-Imhallef Farwell (L.J.) fil-kkawza Etherington and
Lancashire and Yorkshire Accident Insurance Co., (1909) 1 K.B.
591, C.A.: “Where there are clear words which prima facie import
liability on the part of the company, and it is said that their effect is cut
down by a subsequent proviso, | think we are bound to see that the
terms of the proviso are clear and not repugnant”;

llli fid-dawl ta’ dawn il-konsiderazzjonijiet, il-Qorti tasal ghall-fehma i
Micamed kellha kull jedd i titlob li tressaq il-claim li ressget ma’ MSI tant
il-polza u li titlob ir-risar¢iment tal-hsarat |i hija ghamlet tajjeb ghalihom
kif mahsub fl-istess polza. Minhabba fhekk, johrog li MSI nagset mir-
rabtiet kuntrattwali taghha ma’ Micamed meta ma laqghetx ir-
responsabbilta’ taghha li taghmel tajjeb ghall-hsara li grat skond il-polza
fis-sehh;

lIli ghalhekk, I-ewwel talba ta’ Micamed hija tajba u sejra tintlaga’;

lIli ghal dak li jirrigwarda I|-kejl tad-danni reklamati minn Micamed, dan
huwa sodisfacentement ippruvat u ma jidhirx li hemm kontestazzjoni
dwaru. MSI ma ressqet |-ebda prova kuntrarja jew kontestazzjoni tan-
nefqa li Micamed dahlet ghaliha biex ghamlet ix-xoghlijiet ta’ tiswija fil-
post ta’ Grech;

[lli, min-naha taghha, Micamed ma ressqet provi tal-ebda danni ohra li
hija tqis li garrbet minhabba I-imgiba ta’ MSI. Dan gieghed jinghad ghall-
finijiet tal-hames, is-sitt, is-seba’ u t-tmien talbiet attri¢i. Fin-nuqqas ta’
tali provi, il-Qorti ma tistax u la tillikwida u lanqas tikkundanna lil hadd
ihallas danni mhux pruvati;

% xhieda a fol 191
% Hardy Ivamy, ibid., pagna 244
25 ta’ Frar, 2016
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lIli ghalhekk, jidher li I-kumpens li Micamed jisthoqgqilha tir¢ievi taght il-
polza huwa r-rifuzjoni tan-nefqa li hija ghamlet biex sewwiet minn butha
u billi gabbdet nies kompetenti, il-hsara li grat fil-fond “ll-AHolma”, liema
nefqa telghet ghal tlieta u ghoxrin elf tliet mija u tmienja u ghoxrin euro u
sebgha u sittin centezmi (€ 23,328.67)*;

lIli minhabba li I-Qorti sejra tilga’ I-ewwel talba, isegwi li jmissha tintlaga’
wkoll it-tieni u t-tielet talbiet li jimxu maghha, u ghall-finijiet tal-imsemmija
tielet talba gieghda tillikwida |-kumpens dovut taht il-polza li MSI trid
thallas lil Micamed fis-somma ta’ tlieta u ghoxrin elf tliet mija u tmienja u
ghoxrin euro u sebgha u sittin ¢entezmi (€ 23,328.67);

Ghal dawn r-ragunijiet, il-Qorti gieghda taqta’ u tiddeciedi I-kawza billi:

Tilga’ I-ewwel eccezzjoni preliminari tal-kumpannija mharrka Allcare
Insurance Agency Limited u tehlisha milli tibga’ aktar fil-kawza bi spejjez
ghall-kumpannija attrici;

Tilga’ I-ewwel talba attri¢i u ssib li I-kumpannija mharrka Middle Sea
Insurance p.l.c. nagset milli toqghod mar-rabtiet taghha taht il-polza
mahruga favur il-kumpannija attrici;

Tilqa’ t-tieni talba attri¢i u tordna lill-kumpannija mharrka Middle Sea
Insurance p.l.c. twettaq I-obbligi taghha lejn il-kumpannija attrici billi
sehhew i¢-Cirkostanzi mahsuba fl-istess polza;

Tilqa’ t-tielet talba attrici u tillikwida I-kumpens |i I-kumpannija attrici
jmissha tithallas tanht |-imsemmija polza mill-imsemmija kumpannija
mharrka fis-somma ta’ tlieta u ghoxrin elf tliet mija u tmienja u ghoxrin
euro u sebgha u sittin ¢entezmi (€ 23,328.67);

Tilga’ r-raba’ talba attric¢i u tikkundanna lill-kumpannija mharrka Middle
Sea Insurance p.l.c. thallas lill-kumpannija attrici s-somma ta’ tlieta u
ghoxrin elf tliet mija u tmienja u ghoxrin euro u sebgha u sittin ¢entezmi
(€ 23,328.67), bl-imghax legali fug l-imsemmija somma b’sehh millum
sal-jum tal-hlas effettiv;

Tichad il-hames, is-sitt, is-seba’ u t-tmien talbiet attrici billi ma
tressqu l-ebda provi ta’ danni biex jissostanzjawhom; u

“® Ara Dok “MM4”, fpag. 159 tal-process
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Tordna li, b’zieda ma’ dak li diga’ ordnat, il-kumpannija attrici thallas
nofs l-ispejjez tal-kawza u |-kumpannija mharrka Middle Sea Insurance
thallas in-nofs I-iehor.
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