Fil-Qorti tal-Magistrati (Malta)
Magistrat
Dr.Gabriella Vella B.A., LL.D.

Rikors Nru. 447/09VG
Motherwell Bridge Malta Limited
Vs
C&F Building Contractors Limited
INlum 21 ta' Jannar 2016
I1-Qorti,

Rat ir-Rikors ipprezentat mis-socjeta Motherwell Bridge Malta Limited fit-13 ta'
Novembru 2009 permezz ta' liema titlob li s-socjeta C&F Building Contractors
Limited tigi kkundannata thallasha s-somma ta' tlett elef tmien mija tnejn u erbghin
Euro u hdax-il centezmu (€3,842.11) rapprezentanti bilanc cert, likwidu u dovut
ghal servizzi rezi lilha fLulju 2008 u Awwissu 2008, skond fatturi mibghuta lilha u
skond kif jirrizulta mir-rendikont anness mar-Rikors markat Dok. "MB1", bl-
imghax legali dekoribbli mid-data ta' l-ittra ufficjali bin-Numru 1336/09 sad-data
ta' l-effettiv pagament u l-ispejjez, inkluzi dawk relattivi ghall-ittra ufficjali bin-
Numru 1336/09, kontra s-socjeta C&F Building Contractors Limited;

Rat id-dokumenti annessi mar-Rikors promotur a fol. 2 sa' 25 tal-process;

Rat ir-Risposta tas-socjeta konvenuta permezz ta' liema teccepixxi li: (i)
preliminarjament, hija giet indikata hazin fir-Rikors promotur billi jisimha C&F
Building Contractors Limited u ghalhekk jehtieg li ssir il-korrezzjoni opportuna; u
(ii) fil-mertu, ghalkemm huwa minnu li hemm bilanc dovut lis-socjeta attrici, 1-
ammont mitlub huwa eccessiv u b'hekk I-ammont dovut ghandu jigi likwidat mill-
Qorti, okkorrendo bl-opra ta' Periti nominandi;

Semghet ix-xhieda ta' Stephen Fenech, Financial Comptroller tas-socjeta attrici,
moghtija waqt is-seduta ta' 1-4 ta'" Frar 2010! u x-xhieda ta' Jeffrey Felice,
Operations Manager mas-socjeta attrici, moghtija waqt is-seduta ta' 1-10 ta' Gunju

1 Fol. 36 u 37 tal-process.



20102 u rat id-dokument esebit minnu bhala Dok. "JF1" a fol. 39 sa' 49 tal-process,
semghet ix-xhieda ta' Frank Schembri, Direttur tas-socjeta konvenuta, moghtija
wagqt is-seduti tad-29 ta' Novembru 20103 u tas-7 ta' Frar 20114 u rat id-dokument,
ossia Credit Note ghall-ammont ta' €2,460.68, esebita mis-socjeta attrici permezz
ta' Nota pprezentata fil-15 ta' Frar 2011 a fol. 61 u 62 tal-process;

Rat li b'Digriet moghti fl-14 ta' Dicembru 2011 l-istadju tal-provi tas-socjeta
konvenuta gie dikjarat maghlugs;

Rat 1-atti kollha tal-kawza;
Ikkunsidrat:

Bil-proceduri odjerni s-socjeta attrici titlob li s-socjeta konvenuta tigi kkundannata
thallasha s-somma ta' €3,842.11 rapprezentanti bilanc cert, likwidu u dovut mill-
imsemmija socjeta ghal servizzi rezi lilha f'Lulju 2008 u fAwwissu 2008, u dan
skond fatturi mibghuta lilha. Is-socjeta konvenuta tilga' ghat-talba attrici bl-
eccezzjoni li ghad illi tammetti li huwa minnha dovut bilanc lill-imsemmija socjeta,
l-ammont mitlub huwa eccessiv u ghalhekk il-bilanc attwalment dovut ghandu jigi
likwidat mill-Qorti okkorrendo bl-opra ta' Periti nominandi. Fir-Risposta taghha s-
socjeta konvenuta eccepiet ukoll illi hija giet indikata hazin fir-Rikors promotur in
kwantu jisimha C&F Building Contractors Limited u osservat li jehtieg issir il-
korrezzjoni opportuna. Din il-kwistjoni giet indirizzata permezz ta' Digriet moghti
fl-4 ta' Frar 2010° fejn il-Qorti ordnat li isem is-socjeta konvenuta jigi korrett minn
C&F Contractors Limited ghal C&F Building Contractors Limited. B'hekk jifdal issa
li t-talba attrici tigi kkunsidrata fid-dawl ta' l-eccezzjoni fil-mertu sollevata mis-
socjeta konvenuta.

Mill-provi prodotti mis-socjeta attrici u senjatament mix-xhieda ta' Jeffrey Felice
moghtija waqt is-seduta ta' 1-10 ta' Gunju 20107 u mid-dokumenti esebiti minnu
markati Dok. "JF1" a fol. 39 sa' 49 tal-process u mid-dokumenti annessi mar-Rikors
promotur a fol. 2 sa' 25 tal-process, jirrizulta li:

« B' e-mail datata 6 ta' Gunju 20088 is-socjeta attrici tat stima lill-Perit Edward
Magro, il-Perit tas-socjeta konvenuta, ghal hire of stud welding equipment;

« Minn din l-e-mail jirrizulta li l-istima kienet tipprovdi s-segwenti - hire of stud
welding equipment unit with operator on 8hrs/day basis, overtime and works
on Sundays and public holidays are not covered by this rate. Grinding and
marking of beams are excluded from our scope of works. Studs and ceramic
shrouds are to be supplied from your stock. 125Amp supply is to be sourced from
mains; supply from generator is not acceptable. Works are to be carried out at

2 Fol. 50 sa' 53 tal-process.
3 Fol. 56 u 57 tal-process.

4 Fol. 59 u 60 tal-process.
5 Fol. 66 tal-process.

6 Fol. 35 tal-process.

7 Fol. 50 sa' 53 tal-process.
8 Fol. 44 tal-process.



ground level and at your premises in Hal Far. Rate: Euro 395.00 per day
excluding VAT. Payment terms: On completion. Availability:One week notice;

« B'e-mail datata 9 ta' Gunju 20089 il-Perit Magro talab ghal stima ohra if works
had to be carried out on site using mains supply. 80% of the building is just 1
storey high with the rest being 2 storeys. Also some 40% of the work will be done
just 0.75m to 1m above the ground as part of the structure has an elevated
ground floor;

« B'e-mail datata 2 ta' Lulju 2008 is-socjeta attrici tat is-segwenti stima ghat-talba
tal-Perit Magro: hire of stud welding equipment unit with operator on 8hrs/day
basis, overtime and works on Sundays and public holidays are not covered by
this rate. Grinding and marking of beams are excluded from our scope of works.
Studs and ceramic shrouds are to be supplied from your stock. Lifting
equipment, props and other material required to make the site a safe working
place is the scope of your good selves. Shear stud welding unit will be delivered
and returned back to our stores on daily basis. Should operator is required on
over the eight (8) hours of the normal working hours, MBM are to be notified
24hrs in advance. An assistant is required to the operator and rate is attached. It
is also possible to supply an assistant to our operator from your work force at
site. Rate: Euro 428.00 per day (8hrs) excluding VAT. Assistance Rate: Euro
185.00 per day (8hrs) excluding VAT. Payment Terms: On weekly payment and
due on the date of issue of invoice. Availability: One week notice.
Commencement: On receiving an official Purchase Order;

« Ghalkemm is-socjeta attrici qatt ma rceviet official Purchase Order minghand is-
socjeta konvenuta, in segwitu ghall-email tat-2 ta' Lulju 2008 is-servizz mehtieg
beda jigi pprovdut peress illi x-xoghol kien urgenti u fil-fatt ix-xoghol intemm;

« Minhabba l-urgenza tax-xoghol is-servizz beda jinghata anke bl-overtime u fil-
public holidays kif jidher mit-time sheets esebiti mar-Rikors promotur;

« Ix-xoghol gie kkompletat u nhargu zewg fatturi versu s-socjeta konvenuta, whada
ghall-valur komplessiv ta' €3,506.96, bil-VAT inkluza, ghal servizzi rezi fit-3 ta'
Lulju 2008, 5 ta' Lulju 2008, 12 ta' Lulju 2098, 13 ta' Lulju 2008 u 14 ta' Lulju
2008, u ohra ghall-valur komplessiv ta' €2,795.83, bil-VAT inkluza, ghal servizzi
rezi fit-23 ta' Lulju 2008, 24 ta' Lulju 2008, 31 ta' Lulju 2008 u 1-1 ta' Awwissu
200812;

« Dawn il-fatturi nhargu a bazi tar-rati moghtija fl-e-mail datata 2 ta' Lulju 2008;

. Wara ilment da parte tas-socjeta konvenuta li l-ammonti gew gholjin wisq, is-
socjeta attrici tatha skont komplessiv ta' €2,460.683 - essenzjalment inqatghet ir-
rata ta' I-assistance labour4 - b'dana ghalhekk li I-ammont komplessiv rivedut gie
ta' €3,256.00 bil-VAT eskluza?s;

« Minkejja tali skont is-socjeta konvenuta baqghet ma hallsitx I-ammont pretiz mis-
socjeta attrici li eventwalment istitwiet il-proceduri odjerni ghall-hlas tas-somma
ta' €3,842.11, li hija s-somma ta' €3,256.00 bil-VAT inkluza.

9 Fol. 44 tal-process.

10 Fol. 47 tal-process.

1 Fol. 3 tal-process.

12 Fol. 17 tal-process.

13 Vide Credit Note datata 27 ta' Settembru 2008 a fol. 62 tal-process.

14 Vide xhieda Jeffrey Felice moghtija waqt is-seduta ta' 1-10 ta' Gunju 2010, a fol. 50 sa' 53 tal-process.
15 Vide e-mail datata 10 ta' Ottubru 2008 a fol. 39 tal-process.



Kif gia iktar 'l fuq osservat is-socjeta konvenuta tilqa' ghat-talba attrici bl-eccezzjoni
li ghad illi tammetti li hemm ammont bilancjali dovut lis-socjeta attrici tikkontendi
li l-ammont mitlub mill-imsemmija socjeta huwa eccessiv. Nonostante tali
eccezzjoni fix-xhieda li ta waqt is-seduti tad-29 ta' Novembru 2010 u tas-7 ta' Frar
2011 Frank Schembri, Direttur tas-socjeta konvenuta, jipprospetta sitwazzjoni
kemm xejn differenti. Filwaqt li jishaqq li fil-fehma tieghu l-ammont originarjament
pretiz mis-socjeta attrici, ossia s-somma komplessiva ta' €6,302.79, bil-VAT
inkluza, kien eccessiv ghaliex is-servizz minnha mehtieg seta' fil-fehma tieghu jsir fi
zmien jumejn jew tlieta, jikkontendi li huwa kien ghadda pagament lis-socjeta
attrici ta' dak li skontu kien lilha dovut mis-socjeta tieghu. F'tali rigward waqt is-
seduta tad-29 ta' Novembru 2010 Frank Schembri ddikjara b'kollox kien hemm
madwar mitejn stud li kellha tigi weldjata u ma kienx hemm bzonn ta' aktar minn
jumejn xoghol. Billi kien hemm bzonn ix-xoghol mghaggel ma konniex fthemna fuq
prezz izda huma accettaw li jaghmlu x-xoghol, is-socjeta baghtet zewgt irgiel li
damu jumejn biex ghamlu dan ix-xoghol illi jiena tlabthom. Meta pero jiena
rcevejt il-kont, jiena rajtu gholi wisq u fil-fatt deherli li dan gie jsiwa xi erba’
darbiet aktar milli suppost. Wara li rcevejt il-kont, jien xorta ghaddejt ammont
lis-socjeta attrici u l-ammont kien fil-figura ta' dak i jiena deherli haqqa i
tithallas tax-xoghol li ghamlet. In ri-exami waqt is-seduta tas-7 ta' Frar 2011 Frank
Schembri rega' tenna li jiena niftakar li konna rcevejna l-kont minghand is-socjeta
attrici u rajtu kont kbir, kont ghedt lin-nies tieghi biex jghaddulhom pagament
izda ma nistax niftakar bl-ezatt kemm kien dan il-pagament.

Fil-fehma tal-Qorti dak li qed jimplika Frank Schembri huwa li s-socjeta attrici
tinsab pjenament imhallsa ghax-xoghol illi ghamlet, implikazzjoni din li tmur ghal
kollox kontra I-eccezzjoni fil-mertu kif sollevata mis-socjeta konvenuta. Apparte din
id-divergenza bejn l-eccezzjoni sollevata u x-xhieda ta' Frank Schembri, l-istess
Frank Schembri ma huwiex affattu kredibbli f'dak minnu affermat.

Jibda biex jinghad illi kuntrarjament ghal dak affermat minn Schembri, bejn is-
socjeta attrici u s-socjeta konvenuta kien hemm arrangament dwar rati hekk kif
jixhdu l-e-mails tad-9 ta' Gunju 2008 u tat-2 ta' Lulju 2008 u bhala fatt is-socjeta
attrici bdiet tippresta s-servizz minnha mitlub on site in segwitu ghall-e-mail tat-2
ta' Lulju 2008. Ghalkemm Frank Schembri jikkontendi li x-xoghol dam ghadde;j
jumejn biss, it-time sheets tas-socjeta attrici u I-fatturi mahruga minnha jghidu
mod iehor. Is-socjeta konvenuta ma ressqet l-ebda prova ohra biex tikkorobora dak
affermat minn Frank Schembri u xxejjen it-time sheets tas-socjeta attrici. In effetti
ghal raguni li taf hi biss is-socjeta konvenuta ma ressqitx iktar provi u wara numru
ta' differimenti koncessi ghal tali skop, l-istadju tal-provi taghha gie dikjarat
maghluq b'Digriet moghti fl-14 ta' Dicembru 2011. Is-socjeta konvenuta lanqas ma
ressqet ebda prova tal-pagament lis-socjeta attrici allegat minn Frank Schembri li
skontu addirittura kien pagament fil-figura ta' dak deherlu haqqa li tithallas tax-
xoghol li ghamlet, ossia pagament a saldu. L-unika prova li tirrizulta fir-rigward tat-
tnaqqis tal-figura originali hija 1-Credit Note ghall-valur ta' €2,460.68 esebita mis-
socjeta attrici stess li thalli bilanc favur is-socjeta attrici, dwar liema bilanc ma
tressqget 1-ebda prova kuntrarja sodisfacenti, ta' €3,256.00, eskluza I-VAT.

Fil-fehma tal-Qorti ghalhekk filwaqt illi s-socjeta attrici rnexxielha tipprova b'mod
sodisfacenti li s-socjeta konvenuta hija debitrici taghha fl-ammont, bil-VAT inkluza,



ta' €3,842.11, l-istess imsemmija socjeta konvenuta ma ressqet l-ebda prova
sodisfacenti li -ammont pretiz u mitlub huwa eccessiv.

Ghal dawn ir-ragunijiet il-Qorti taqta' u tiddeciedi billi filwaqt li tichad 1-eccezzjoni
fil-mertu sollevata mis-socjeta konvenuta, tilga' t-talba attrici u tikkundanna lis-
socjeta konvenuta thallas lis-socjeta attrici s-somma ta' €3,842.11, bl-imghax legali
dekoribbli mill-21 ta’ Marzu 2009, id-data tan-notifika ta’ I-ittra ufficjali bin-Numru
1336/09, sad-data ta' l-effettiv pagament.

L-ispejjez ta' dawn il-proceduri u dawk relatati ma' l-ittra ufficjali bin-Numru
1336/09 jigqghu a karigu tas-socjeta konvenuta.

MAGISTRAT

DEPUTAT REGISTRATUR



