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QORTI CIVILI
PRIM" AWLA

MHALLEF

ONOR. LORRAINE SCHEMBRI ORLAND
LL.D., M.Jur. (Eur.Law), Dip.Trib.Eccles.Melit.

Seduta ta’ nhar it-Tlieta, 25 ta’ Awwissu 2015

Kawza Numru : 1
Rikors Guramentat Numru : 780/2015/LSO

Exante Limited (C-52182)

VS

Bank of Valletta p.l.c. (C-
2833)

[I-Qorti,

.  PRELIMINARI.

Rat ir-rikors tas-soc¢jeta Exante Limited (C-52182)
(“Exante”) kif konfermat bil-gurament tad-direttur taghha
Alexey Kirienko, detentur tal-passaport Russu bin-numru
652204676, debitament awtorizzat sabiex jidher in
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rapprezentanza tas-socjeta attri¢i datata 13 ta’” Awwissu
2015, li jikkonferma s-segwenti fatti maghrufa lilu
personalment: -

llli s-soc¢jeta attri¢i hija kumpanija Maltija licenzjata mill-
Awtorita’ Maltija ghas-Servizzi Finanzjarji (MFSA) ai
termini tad-dispozizzjonijiet tal-Att dwar is-Servizzi ta’
Investiment (tal-Kap. 370 tal-Ligijiet ta’ Malta) taht
Kategorija Il ossija “Category 2 - Licence Holders
authorised to provide any Investment Service, and to
hold or control Clients’ Money or Customers’ Assets, but
not to deal for their own account or underwrite” Kkif
jirrizulta mill-estratt pubbliliku tal-licenzja tal-MFSA hawn
anness u mmarkat Dok EX 1;

llli fil-kors ordinarju tan-negozju taghha Exante topera
numru ta’ kontijiet bankarji mal-Bank intimat, uhud
fisimha u li fihom izzomm flusha, mentri aktar importanti
minn hekk, skont id-dispozizzjonijiet tar-regolamenti
applikabbli u promulgati taht il-Kap. 370 tal-Ligijiet ta’
Malta hija topera wkoll clients’ accounts ossija kontijiet
bankarji fejn hija tiddepozita u tiggestixxi flejjes i
mhumiex taghha izda tal-klijenti fkont maghruf bhala
Money Account/Client Financial Instruments accounts
account illi minnhom jghaddu diversi transazzjonijiet
fisem u ghan-nom ta’ klijenti bi flejjes tal-istess klijenti u
mhux tas-socjeta’ attrici u dan kif jirrizulta mill-anness
Dokument EX 2 fuq intestatura tal-istess Bank intimat;
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llli d-dispozizzjonijiet tal-Investment Services Act (Control
of Assets) Regulations (SL 370.05) ma jistghux ikunu
aktar ¢ar dwar id-distinzjoni patrimonjali tal-flus tal-klijenti
ta’ entitajiet registrati u jagraw hekk:

3.(1) A subject person having the control of assets
belonging to a customer in the course of rendering an
investment service, to such customer, shall hold such
assets solely for and on behalf of and in the interest of the
customer.

(2) Notwithstanding anything stated in article 1894 of the
Civil Code or in the agreement entered into between the
subject person and the customer or the fact that a
customer’s assets held under the control of a subject
person are registered in the name and title of or are
otherwise vested in the subject person, such assets shall
be deemed to constitute a distinct patrimony, separate from
that belonging to the subject person and from that of other
customers the assets of whom are also held under the
control of the subject person.

(3) Except as expressly provided in the agreement entered
into between the subject person and the customer and
notwithstanding the provisions of the Civil Code, the control
of assets belonging to a customer by a subject person shall
not give or be deemed or construed to give to the subject
person any rights over such assets nor shall it create any
form of loan between the subject person and the customer
and this notwithstanding the nature of the assets or the
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rights or obligations of the subject person in relation to the
assets.

4. (1) A customer whose assets are held under the control
of a subject person enjoys a right of ownership in such
assets notwithstanding that they may be registered in the
name and title of or are otherwise vested in the subject
person. Where such assets are held by the subject person
as part of a common pool of identical assets or are
otherwise held in a clients’ or common account, the
customer shall have an undivided share in ownership of all
the assets held collectively by the subject person in such a
pool or account.

(2) The records, accounts and other statements held or
issued by the subject person in terms of regulation 7(3)
shall, saving any proof to the contrary, constitute evidence
of their contents and of the right of ownership of the
customer as provided in subregulation (1).

5. (1) The creditors of a subject person shall have no claim
or right of action on or against the assets held under the
control of the subject person for and on behalf of and in the
interest of any customer and such assets shall not be
affected in any manner by the provisions of laws and
regulations in force regulating the insolvency or bankruptcy
of the subject person.

(3) In the event that any assets held under the control of
the subject person are, at the request of any creditor of the
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subject person, made subject to any precautionary or
executive act or warrant granted by any Court in terms of
the Code of Organization and Civil Procedure, the
customer on whose behalf such assets are being held or
the competent authority may, by application to the Court,
request the release of the assets from such act or warrant
and the Court shall, on production of evidence as it may
deem fit, accede to the application without undue delay.

i fl-10 ta’ Awwissu 2015 |-awtorita’ dwar is-sigurtajiet
tal-Istati Uniti tal-Amerika s-SEC (Securities Exchange
Commission) ressget Complaint fid-District Court tad-
District of New Jersey kontra numru konsiderevoli ta’
entitajiet fosthom I-istess socjeta’ attrici Exante
(Complaint) (Dok EX 3);

llli I-allegazzjonijiet imsemmija f'dak il-Complaint huma fil-
konfront tas-socjeta’ attrici ghal kollox vessatorji, is-
soc¢jeta’ attri¢i ddahlet f'tali pro¢edura minghajr ma sar
gari bir-reqga kemm tan-natura taghha kif ukoll tas-
servizzi li hija tirrendi tant li giet indikata bhala “a Malta
based hedge fund” mentri hija mhi xejn minn dan izda
hija broker debitament licenzjata Malta kif intqal, u I-
istess socjeta’ bi hsiebha tiddefendi ruhha bil-gawwa
kollha tant illi diga’ tat struzzjonijiet lid-ditta legali Shulte
Roth and Zabel ta’ Washington D.C. fl-Istati Uniti sabiex
jiddefenduha f'dawk il-proceduri;

llli izda I-mertu tal-kawza odjerna ma jirrigwardax dak il-
mertu li sejjer eventwalment jigi diskuss fl-Istati Uniti izda
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dwar kif arbitrarjament u illegalment il-Bank intimat
agixxa meta sar jaf — possibbilment mill-medja lokali
u/jew internazzjonali — b’dan il-Complaint;

llli dan ghaliex il-Bank intimat, arbitrarjament, minghajr
ma rcieva |-ebda ordni jew intimazzjoni uffi¢jali, minghaijr
ma jezisti fMalta l-ebda mandat kawtelatorju u |-ebda
ordni ghal dan il-ghan issekwestra, qabad il-flejjes kollha
u waqqgaf I-access tas-socjeta’ attri¢i ghall-kontijiet mal-
istess Bank. Fuq kollox tali azzjoni arbitrarja u unilaterali
ma saritx biss fuq il-kontijiet ta’ Exante izda fuq il-clients
account fejn hemm flejjes li mhumiex ta’ Exante izda tal-
klijenti taghha u dan meta hija semmai BISS Exante illi
hija indikata fil-proceduri Amerikani suc¢itati bhala
‘defendant’;

llli I-Bank intimat ma setax ma kienx jaf illi din hija s-
sitwazzjoni vigenti — ossija li jezistu kontijiet fisem |-
istess Exante u ohrajn li ghalkemm intestati fisimha

huma kjarament clients accounts |i fihom flejjes
esklussivament ta’ terzi konformament man-negozju
taghha ta’ broker Ii intrinsikament jirrikjedi li I-attrici

thaddem il-flus appartenenti lill-klijenti taghha. Dan
ghaliex aktar kmieni fdin Il-istess sena il-partijiet f'din il-
kawza skambjaw korrispondenza estensiva bejniethom u
[-Bank intimat irrikonoxxa espressament li |-kontijiet in
kwistjoni intestati lill Exante izda |li huma clients’ accounts
u li ma fihomx flejjes tas-socjeta’ attrici u dan kif jirrizulta
mill-anness dokument EX 2;
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llli b’dan l-adir arbitrarju |-Bank intimat is-socjeta’ attrici
issa tinstab rinfa¢cjata b’sitwazzjoni fejn gieghda tikser I-
obbligi li ghandha fil-konfront tal-klijenti taghha u ai
termini tal-licenzja tal-MFSA u dan ghaliex hija millum
mhix qaghda li thaddem il-flus tal-klijenti taghha meta u
x'hin jidhlu tali struzzjoni tal-klijenti sabiex fl-ahhar mill-
ahhar ihaddmu flushom. Dan kollu qed johloq
pregudizzju ingenti u rrimedjabbli li jista’ jkollu
riperkussjonijiet enormi potenzjalment b’'mijiet ta’ klijenti
jitolbu a¢cess ghal flushom minn ghand is-socjeta’ attrici,
[-istess bank intimat u I-MFSA qua regolatur tas-settur;

i dan l-agir huwa ghal kollox illegali u ma setax
arbitrarjament il-Bank intimat jiehu I-passi li ha. Anke jekk
ghall-finijiet tal-argument biss — u dan huwa wkoll
argument kuntestat bil-qawwa ghaliex fMalta ma jezistu
sallum |-ebda mandat jew ordni f'dan is-sens — il-Bank
intimat xtaq jikkawtela ruhu in vista tal-proceduri
Amerikani succitati u ecceda fil-prudenza, dan fi
kwalunkwe kaz seta’ jaghmlu biss fil-konfront tal-kontijiet
bankarji tas-socjeta’ attrici (indikata de proprio bhala
Defendant) u ma seta’ qatt jissekwestra u jibblokka
kontijiet ta’ klijenti kollha tas-socjeta’ rikorrenti b’'mod
indiskriminat. Bhala entita’ licenzjata mill-MFSA jekk
hemm zewg klijenti tas-socjeta’ rikorrenti li huma ndikati
fil-pro¢eduri Amerikani, jispetta lis-socjeta’ rikorrenti i
tiehu passi kontra dawk il-klijenti taghha — haga i
effettivament gja ghamlet - u ma kien jispetta qatt u fl-
ebda wagqt lill-Bank intimat illi jarroga lilu nnifsu I-jedd li
jissekwestra flejjes ta’ terzi li ma jic¢entraw proprju xejn
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mal-pro¢eduri in kwisjtoni u multo magis kif diga" intqal
dan meta ma tezisti I-ebda ordni legali f'dan is-sens.

llli immedjatament gabel ma giet intavolata din il-kawza
sar kuntatt mas-CEO tal-Bank intimat illi kkonferma illi |-
Bank intimat ma kienx lest illi jissana |-pozizzjoni llegali i
ha billi jirrilaxxa I-fondi tal-klijenti tas-so¢jeta’ attrici u kien
ghalhekk illi kellha ssir din il-kawza b’mod urgenti;

Ghaldagstant in vista tas-suespost u tal-kriti¢ita’ tas-
sitwazzjoni s-socjeta’ attrici Exante Limited umilment
titlob li din I-Onorabbli Qorti joghgobha:

1.  Tiddikjara illi I-adir illi permezz tieghu l-intimat Bank
of Valletta p.l.c. iddecieda illi jissekwestra I-clients
accounts intestati fisem is-socjeta’ attri¢i izda kontenenti
flus ta’ terzi klijenti elenkati fl-anness DOK EX 2 kien
illegali u abbusiv;

2. Tordna illi minnufih is-socjeta’ attrici terga’ tirrijattiva
[-acess shih tas-socjeta’ attrici ghall-imsemmija clients
accounts intestati fisem is-socjeta’ attrici izda kontenenti
flus ta’ terzi klijenti;

3.  Bl-ispejjez u b'riserva ghad-drittijiet kollha, inkluz id-

dritt ghar-rizar¢iment fid-danni kontra |-Bank intimat skont
il-ligi, illi minn issa ged jigi intimat in subizzjoni.

Rat id-digriet tal-Qorti kif diversament presjeduta datata 13
ta’ Awwissu 2015 fejn:
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“II-Qorti,

Tilga’ I-ewwel talba ghal ftuh tar-Registru tal-Qorti.

Peress li I-kawza trid tigi assenjata lill-gudikant iehor f’ dan
l-istadju tastjeni milli tiehu konjizzjoni tat-tieni talba, sabiex
din it-tieni talba tigi degretata minn dak il-gudikant li din il-
kawza ha tigi assenjata.”

Rat id-digriet ta’ din il-Qorti kif hekk presjeduta datat 14 ta’
Awwissu 2015 fejn il-Qorti, rat ir-rikors datat 13 ta’ Awwissu
2015 u laqghet it-tieni talba u ordnat li I-kawza fl-istess
iIsmijiet appuntata quddiemha tinstema’ bl-urgenza u li ser
tipprovdi dwar id-data, hin u termini fl-atti tal-kawza. Ordnat
li dan ir-Rikors u Digriet jigu notifikati lill-Bank intimat.

Rat id-digriet ta’ din il-Qorti kif hekk presjeduta tar-Rikors
Guramentat datat 13 ta’ Awwissu 2015, fejn wara li rat ir-
rikors ghas-smigh tal-kawza odjerna bl-urgenza u d-Digriet
taghha tallum stess fejn lagghet it-Talba, ordnat li I-kawza
tinstema’ b’ urgenza u ghalhekk giet appuntata ghas-smigh
ghal nhar it-Tlieta, 25 ta® Awwissu 2015 fl-10:30 a.m.
Ordnat wkoll li:

1. In-notifika tar-rikors u d-dokumenti mehmuza mieghu lill-
intimat i jkollu sebat ijiem (7) biex iressaq ir-Risposta
Guramentata;

2. Lir-rikorrenti jressaq nota fejn jispjega fid-dettall ix-
xhieda li bi hsiebu jressaq u I-iskop tal-prova, u dan sal-
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ewwel dehra, u bil-fakolta’ li jressaq provi b’ affidavit sal-
istess data;

3. Lir-rikorrenti sabiex jesebixxi b’ nota kull dokument
relattiv ghall-kaz li ghadu mhux fl-atti tal-kawza;

4. In-notifika ta’ kopja ta’ dan id-Digriet lill-Avukat Dottor
Louis Cassar Pullicino. Ordnat n-notifika ta’ dan id-Digriet
flimkien mar-Rikors Guramentat lill-kontro-parti u, stante |-
urgenza, awtorizzat li n-notifika tat-tnejn issir anke wara |-
hinijiet legali bil-purtier.

Rat ir-risposta guramentata tal-Bank of Valletta plc datata
24 ta’ Awwissu 2015 fejn I-Avukat Dottor Stefan Grima
detentur tal-karta ta’ I-identita™ numru 509978(M) bil-
gurament tieghu ikkonferma s-segwenti:

A DIFIZA

1 Preliminarjament, sa fejn it-talbiet tar-rikorrenti
jikkoncernaw dak li huma qed jirreferu ghalih bhala “il-
clients accounts”, ir-rikorrenti m’ghandhiex interess
guridiku tippromwovi dawn it-talbiet stante li I-interess
guridiku huwa tal-klijent finali, ossia |-proprjetarju tal-flus in
kwistjoni u semmai kienu dawn li kellhom jippromwovu |-
azzjoni;

2. Fil-mertu, u minghajr pregudizzju ghas-suespost, I-
ewwel talba ghandha tigi michuda stante li I-bank intimat
agixxa fkull hin skont il-ligi (b’'mod partikolari izda mhux

10
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biss id-disposizzjonijiet |-Att Kontra Money Laundering
(Kap. 373 tal-Ligijiet ta’ Malta) u r-Regolamenti mahruga
tahtu).

3. In oltre, |-ewwel talba ghandha wkoll tigi michuda
stante li |-bank intimat agixxa fkull hin skont it-termini u
kundizzjonijiet li  ssottoskriviet ghalihom is-socjeta’

rikorrenti meta staqgsiet biex jinfethu I-kontijiet bankarji mal-
Bank intimat.

4. Minghajr pregudizzju ghas-suespost I-ewwel talba
ghandha wkoll tigi mi¢huda stante li ir-rikorrenti stess, fl-
istruzzjonijiet li tat lil Bank, accettat li |-Bank intimat
m’ghandux jitgies responsabbli jekk ma jimplimentax it-
transazzjonijiet rikjesti jew jiffriza |-kontijiet bhala rizultat ta’
xi ligi, sanzjoni jew skont il-policy tal-istess Bank.
Ghaldastant, dato ma non concesso, li r-rikorrenti ghandha
ragun, id-dritt ta’ azzjoni da parti taghha gie ¢edut bil-firma
taghha stess.

5. Fir-rigward tat-tieni talba, il-Bank jirrispondi illi (i) fl-
ewwel lok, ghandu kull dritt skont il-ligi (msemmija fit-tieni
risposta) u skont it-termini u kundizzjonijiet (imsemmija fit-
tielet risposta) li jwaqgqgaf [-access ghall-kontijiet u (ii) fit-tieni
lok, mid-data tal-prezentata tar-rikors guramentat sad-data
ta’ din ir-risposta u kif ser jintwera waqt il-provi, il-Bank
intimat gie ordnat mill-Qorti Kriminali li jiffriza I-kontijiet
bankarji tas-socjeta’ rikorrenti u ghaldagstant |-acc¢ess
ghall-kontijiet huwa issa mizmum b’ordni mill-Qorti
kompetenti.

11
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6. Bl-ispejjez.

B. IL-FATTI

ll-fatti li ser isegwu jindirizzaw bl-istess mod numeriku I-fatti
fir-rikors guramentat:

1. lI-Bank intimat m’ghandux x’jikkumenta fir-rigward tal-
fatti fl-ewwel paragafu;

2. Fir-rigward tat-tieni paragrafu il-Bank jikkonferma li s-
soc¢jeta’ rikorrenti ghandha kontijiet taghha stess u wkoll
kontijiet intestati bhala clients’ account kif jidher fdokument
“‘EX2” anness mar-rikors guramentat. Ghalkemm dawn il-
kontijiet ta’ [-ahhar huma maghrufa u ntestati bhala clients’
accounts, il-bank intimat ma ghandux informazzjoni dwar
min fil-fatt huwa I-klijent proprjetarju tal-flus fil-kont stante i
ghalkemm intestat bhala clients account |-kont huwa miftuh
fisem u jigi operat esklussivament mis-socjeta rikorrenti
presumibilment ghan-nom tal-klijenti taghha stess |i ma
jkunux identifikati mill-istess bank. Ir-relazzjoni kontrattwali
hija wahda bejn is-socjeta’ rikorrenti u I-Bank. Il-Bank
mhux f'pozizzjoni li jikkonferma li |-flejjes f'dawn il-clients’
accounts humiex fil-fatt flejjes ta’ I-istess klijenti (jew ta’
individwi u entitajiet ohra imnizzla bhala intimati fil-
pro¢eduri fl-Amerika u/jew fl-ordni mahrug mill-Onorabbili
Qorti Kriminali Maltija fit-18 ta’ Awissu 2015). Jidher |i s-
soc¢jeta” rikorrenti fir-rikors promotur (ara paragrafu 10)
tikkonferma bil-gurament li dawn il-clients’ accounts, fil-fatt,
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kellhom flejjes ta’ individwi jew entitajiet milquta mill-
proceduri in kwistjoni;

3. Fir-rigward tat-tielet paragrafu, il-bank intimat
m’ghandux xi jghid hlief li hija abbazi ta’ dawn I-istess
imsemmija disposizzjonijiet li [-ewwel risposta ghandha tigi
milqugha;

4. lI-Bank jikkonferma |i huwa jaf |i s-Securities
Exchange Commission Amerikana ressqget ilment kontra s-
socjeta rikorrenti u wkoll individwi u entitajiet ohra;

5. lI-Bank intimat ma jidholx fil-kwistjoni dwar jekk il-bazi
ta’ I-ilment hix wahda fondata jew le, madankollu bhala
prekawzjoni, meta |-Bank gie rinfac¢¢jat b’din |-informazzjoni
dwar dan I-ilment, il-Bank segwa dak li ghandu dritt
jaghmel skont it-termini u kundizzjonijiet imsemmija fit-tielet
risposta u kif ukoll kif obbligat li jaghmel mil-ligi. Dan fis-
sens illi I-Bank ghandu dritt, u sahansitra obbligu, i
f'¢irkostanzi bhal dawk odjerni, li ma jwettagx istruzzjonijiet
tal-klijent tieghu (u cioe™ f'dan il-kaz tas-soc¢jeta” rikorrenti)
u li jirrapporta dwar dan lill-awtoritajiet kompetenti. Dawn
ta’ l-ahhar ikollhom id-dritt li jistagsu lill-Bank sabiex
jissospendi kull azzjoni, kif fil-fatt gara f'dan il-kaz. Ta’ min
jirrileva fdan l-istadju, li |-Bank intimat wara li bhala
prekawzjoni waqgqgaf il-kontijiet huwa beda jiddiskuti mas-
socjeta’ rikorrenti kif is-sitwazzjoni setghet tigi zblokkata u
kien ukoll ged jikkunsidra talba da parti tas-socjeta’
rikorrenti sabiex jinghalqu I-kontijiet kompletament. Fil-fatt
il-Bank intimat irCieva L-istruzzjonijiet mis-soc¢jeta’ rikorrenti
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25 ta’ Awwissu 2015.



Rikors Guramentat Nru: 780/2015/LSO.

sabiex jinghalqu I-kontijiet nhar il-Gimgha 1-14 ta’ Awwissu
2015 u cioe’ gurnata wara li gie pprezentat dan ir-rikors
guramentat li gie notifikat lill-Bank intimat nhar it-Tnejn 17
ta’ Awwisu 2015. Fil-frattemp, il-Bank gie prekluz skont il-
ligi milli jwettaq I-istess istruzzjonijiet.

6. L-allegazzjoni li |-Bank agixxa arbitrarjament u
llegalment fir-rigward tas-socjeta” rikorrenti (kif inhu allegat
fis-sitt paragrafu) hija michuda fis-sens illi filwaqt li I-azzjoni
tal-Bank c¢ertament |li ma kinitx wahda llegali, tista’ biss
titgies bhala arbitrarja — madankollu d-decizjoni tal-Bank li
jagixxi kif agixxa saret pjenament skont il-ligi u t-termini u
kundizzjonijiet tal-kontijiet bankarji u wara kollox kif jezigu
¢-Cirkostanzi ta’ allegazzjonijiet simili ta’ dawk li s-socjeta
rikorrenti ged tigi rinfacc¢jata bihom.

7. Fir-rigward tal-fatti fis-seba’ paragrafu, il-Bank jtenni
dak li diga™ sostna fil-paragrafi precedenti dwar I-agir tieghu
u |-bazi ta’ l-istess. Inoltre, kif ser jintwera waqt l-istadju tal-
provi l-affermazjoni tar-rikorrenti fdan il-paragrafu
m’ghadhiex korretta stante li hemm in vigore ordni tal-Qorti
Krminali li jipprekludi lill-Bank intimat milli jirrilaxxa |-kontijiet
bankarji. Fl-istess ordni, I-Qorti Kriminali kkonkludiet — bhal
ma del resto ghamel il-Bank intimat fl-analizi tieghu — li
hemm radunijiet bizzejjed ta’ suspett li r-rikorrenti u
individwi u entitajiet ohra huma hatja ta’ reati rilevanti kif
imfisser fl-art. 23A tal-Kap. 9 tal-Ligijiet ta’ Malta. ll-Bank
izid jghid illi, kif diga"™ spjegat fit-tieni paragrafu ta’ dawn il-
fatti, huwa mhux konsapevoli dwar min huma I-Kklijenti
proprjetarji ta’ dawk ‘1 hekk imsejha clients accounts.

14
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Ghaldagstant minghajr din I-informazzjoni, il-bank ma
kellux ghazla ohra hlief li jagixxi kif fil-fatt ghamel minghajr
distinzjoni dwar jekk il-kont huwiex imsejjah clients account
jew le. ll-Bank intimat kellu wkoll preokkupazzjoni ohra u
cioe’ li I-klijenti proprjetarji tal-flejjes fil-kontijiet in kwistjoni
setghu jinkludu I-persuni mharrka bhala intimati mis-
Securities  Exchange  Commission  Amerikana u
eventwalment ukoll milquta mill-ordni tal-Qorti Kriminali. Is-
suspett u |-preokupazzjoni tal-Bank f'dan is-sens tidher li
del resto kienet wahda fondata kif fil-fatt tikkonferma s-
socjeta’ rikorrenti stess fil-paragrafu 10 tar-rikors promotur.

8. Fir-rigward tal-fatti fit-tmien paragrafu tal-fatti fir-rikors
guramentat il-Bank intimat jirrileva illi huwa minnu li certi
kontijiet gew rikonoxxuti mill-bank bhala clients’ accounts.
Madankollu jibga’ I-fatt li I-klijenti in kwistjoni mhumiex
maghrufa ghal Bank.

9. Fir-rigward tal-fatti u [|-konsegwenzi fid-disa’
paragrafu tar-rikors guramentat jinghad |i galadarba I-agir
tal-Bank kien konformi mal-ligi u mat-termini u |-
kundizzjonijiet (kif ukoll kien kawt u prudenti) ma jistax ikun
responsabbli ghal kwalunkwe konsegwenza li s-socjeta’
rikorrenti tghid li hi esposta ghaliha. Ghal dawn il-
konsegwenzi ghandha tirrispondi biss I-istess rikorrenti.
Naturalment, I-arrangament li s-socjeta” rikorrenti ghandha
mal-klijenti taghha huma res inter alios acta ghall-Bank
intimat.
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10. Fir-rigward ta’ I|-ghaxar paragrafu tal-fatti fir-rikors
guramentat jinghad li mid-data tar-rikors guramentat sad-
data ta’ din ir-risposta hemm fil-fatt ordni ta’ I-Onorabbli
Qorti Kriminali tat-18 ta’ Awwissu 2015 li jwaqgaf lill-Bank
intimat milli, fost affarijiet ohra, jaghti access ghall-kontijiet
lis-soc¢jeta’ rikorrenti. Inoltre pero’, I-Bank jichad li adixxa
b’mod illegali meta waggaf kemm il-kontijiet tas-socjeta
rikorrenti u kif ukoll dawk intestati bhala clients’ accounts u
dawn ghar-ragunijiet kollha li diga™ gew spjegati fil-
paragrafi pre¢edenti. Kien ikun imprudenti u sahansitra
jkun gieghed jikser il-ligi li kieku f'dawn i¢-Cirkostanzi I-bank
intimat agixxa kif ged tissuggerixxi li kellu jadixxi s-soéjeta’
rikorrenti fil-paragrafu ghaxra u cioe’ li tistrieh biss fuq il-fatt
li s-socjeta” rikorrenti hija licenzjata ma’ I-MFSA u i
ghalhekk din kienet ser tiehu |-passi fil-konfront ta’ klijenti
indikati fil-pro¢eduri Amerikani (kif fil-fatt jidher li ghamlet) —
u dan meta hija s-socjeta’ rikorrenti stess li hija ndikata
bhala intimata fil-proceduri fl-Amerka! Is-socjeta” rikorrenti
tippretendi li filwaqt Ii hi setghet tiehu I-passi kollha kontra
dawk il-klijenti taghha li jidhru li gew mistharrga mis-
Securities Exchange Commission Amerikana, pero” |-Bank
ma kellux jiehu dawk il-passi Ii fil-fatt ha, fil-konfront tas-
socjeta” rikorrenti meta hi din stess li kienet elenkata,
flimkien ma ohrajn, mis-Securities Exchange Commission
u meta kienet hi li kienet thaddem dawn il-kontijiet.

11. Fir-rigward tal-hdax-il paragrafu jinghad illi I-kap
ezekuttiv tal-Bank intimat agixxa in konformita™ mal-ligi u
mat-termini u I-kundizzjonijiet fug imsemmija.
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12. Ghal dawn ir-ragunijiet kollha, t-talbiet tas-socjeta
rikorrenti ghandhom jigu michuda bl-ispejjez kontriha.

Rat il-verbal tas-seduta tal-25 ta’” Awwissu 2015 mizmuma
guddiem il-Qorti kif hekk illum presjeduta fejn meta ssejhet
il-kawza dehru Dr. Stefan Frendo u Dr. Louis Cassar
Pullicino ghas-socjeta’ rikorrenti, rapprezentata fl-Awla
minn Bruno Cakans; u Dr. Louis Degabriele, Dr. Donald
Vella u Dr Kirsten Cassar ghall-Bank intimat, rapprezentat
minn Dr Stefan Grima fl-Awla. Ir-rikorrenti esebew b'nota
kopja tal-ordni mahruga mill-Qorti Kriminali tat-18 ta'
Awwissu 2015, fir-rigward |i hija ‘investigation and
attachment order' (sekwestru) fil-konfront tal-kontijiet
bankarji tas-socjeta’ rikorrenti li huma mizmuma fil-bank
intimat. Dr. Louis Degabriele gabel li din hija kopja vera tal-
ordni msemmija. Dr. Louis Degabriele ghall-Bank intimat
iddikjara li salv li I-parti |-ohra tirtira I-ewwel talba tar-rikors,
iI-Bank jintrabat li immedjatament illi [-ordni tal-Qorti
Kriminali tat-18 ta' Awwissu 2015 titnehha, u fin-nuggas ta'
xi ordni ohra illi tipprojbih milli jaghti access lis-socjeta’
rikorrenti ghall-kontijiet taghha mal-Bank intimat, kemm
dawk fiisimha proprju kif ukoll client accounts mal-bank, I-
istess bank minnufih jirriattiva access shih lis-socjeta’
attrici ghall-imsemmija accounts, u dan minghajr ebda
ammissjoni ta' xi agir abbuziv jew illegali da parti tal-bank
kif allegat fir-rikors promotur ta' dawn il-proceduri. Dr. Louis
Cassar Pullicino ghas-socjeta’ rikorrenti in vista tal-verbal
da parti tas-socjeta’ intimata u minghajr ghal kull dritt
spettatini lilha, laqghet favorevolment il-pozizzjoni tal-bank
intimat u ghalhekk irrinunzjaw ghall-ewwel talba, u talbet
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sentenza fuq it-tieni talba, bl-ispejjez bejn il-partijiet jibgghu
minghajr taxxa. Dr. Degabriele gabel li l-ispejjez jibgghu bla
taxxa. ld-difensuri tal-partijiet talbu li I-kawza tista' tibga'
ghas-sentenza skont dak ivverbalizzat f' din is-seduta. IlI-
kawza giet posposta ghas-sentenza. Meta regghet ssejhet
il-kawza ma deher hadd. Il-kawza giet deciza.

Hadet konijizzjoni tal-provi prodotti.

Il. KONSIDERAZZJONMIET

Din is-sentenza ged tinghata wara li d-difensuri tal-partijiet,
fil-prezenza tar-rapprezentanti rispettivi tas-socjetajiet
kontendenti, gablu li I-kawza tista’ tibga’ ghas-sentenza
skont kif ivverbalizzat.

llli permezz tal-kawza odjerna, is-socjeta’ attrici, li hija
kumpanija Maltija licenzjata mill-Awtorita’ Maltija ghas-
Servizzi Finanzjarji (MFSA) talbet li s-socjeta’ bankarja
intimata tigi ordnata li tirriattiva |-access taghha ghall-
clients’ accounts intestati fisimha, wara li I-istess Bank kien
issekwestra |-imsemmija  kontijiet bankarji. Il-cilents
accounts in mertu jinsabu esebiti fl-atti tal-kawza.

il mhux ikkontestat li [-Bank intimat zamm lir-rikorrenti
milli taccedi ghall-clients accounts intestati fisimha mal-
istess Bank.

i minn dak ivverbalizzat fis-seduta mizmuma, jirrizulta li
filk-mori ta’ dawn il-proceduri, u cioe’, fit-18 ta’ Awwissu
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2015, inharget Ordni ta’ Investigazzjoni u Ordni ta’
Swekwestru mill-Qorti Kriminali ta’ Malta, u li permezz tal-
istess, il-Qorti Kriminali ordnat is-sekwestru tal-kontijiet
bankarji intestati inter alia fisem Exante Limited. Kopja ta’
din I-ordni giet esebita seduta stante illum stess.

Fid-dawl ta’ din l-ordni u dak ivverbalizzat mill-Bank intimat,
is-socjeta’ attrici irtirat I-ewwel talba.

llli ghalhekk il-Qorti tastjeni milli tiehu konjizzjoni izjed
ta’ din it-talba.

Riferribbilment ghat-tieni talba, il-Qorti ser tghaddi biex
tilga’ din it-talba fil-limitu ta’ dak ivverbalizzat mid-difensur
tal-Bank intimat u cioe’, tordna li I-access shih tas-socjeta’
attrici ghall-clients accounts li ghandha mal-Bank intimat
jigi riattivat immedjatament malli I-ordni tal-Qorti Kriminali
tat-18 ta’ Awissu 2015 tigi revokata fil-konfront tar-rikorrenti
u fin-nuggas ta’ ordni ohra li tipprojbixxi lill-istess Bank li
jaghti access lir-rikorrenti ghall-imsemmija kontijiet.

. KONKLUZJONI.

i ghalhekk ghal dawn il-motivi, din il-Qorti, taqta’ u
tiddeciedi u tiddisponi mit-talbiet attrici u mill-eccezzjonijiet
sollevati billi, filwaqt li tastjeni milli tiehu konjizzjoni tal-
ewwel talba,

(2) Tilga’ t-tieni talba attrici limitatament u fis-sens li
tordna lis-socjeta’ intimata tirrijattiva l-access shih tas-
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socjeta’ rikorrenti ghall-imsemmija clients accounts
intestati fisem is-socjeta’ rikorrenti izda kontenenti flus ta'
terzi klijenti minnufih li l-ordni tal-Qorti Kriminali tat-18 ta’
Awwissu 2015 tigi revokata fil-konfront tar-rikorrenti, u fin-
nugqgas ta’ ordni ohra minn Qorti kompetenti li tipprojbixxi
lill-istess Bank li jaghti access lir-rikorrenti ghall-imsemmija
kontijiet.

L-ispejjez jibqghu bla taxxa bejn il-partijiet.

Mogqrija.

Onor. Imhallef Lorraine Schembri Orland
LL.D., M.Jur.(Eur.Law), Dip.Trib.Eccles.Melit.
25 ta’ Awwissu 2015
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Deputat Registratur
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