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QORTI TA' L-APPELL
S.T.O. PRIM IMHALLEF
SILVIO CAMILLERI

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

ONOR. IMHALLEF
NOEL CUSCHIERI

Seduta tat-13 ta' Lulju, 2015
Appell Civili Numru. 130/2015/1

Wara d-decizjoni tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici Numru
eCT 2138/2013 (Kaz Numru 787)

Messrs. Power Cables Malaysia SDN BHD,
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socjeta estera registrata fil-Malasja, kif rapprezentata f'Malta
mill-kumpanija Ragonesi & Company Ltd (C-24740)

V.

[1] Korporazzjoni Enemalta;
[ii]id-Direttur (Generali) Kuntratti;
[iii] Tele-Fonika Kable SA, kif rapprezentata f’"dawn il-proceduri

minn Patrick Spiteri Staines

1. Dan huwa appell ta’ Power Cables Malaysia SDN BHD [“I-Appellanti”] minn
decizjoni tas-27 ta’ Marzu 2015 tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici
[“il-Bord ta’ Revizjoni”], imwaqqaf taht ir-Regolamenti tal-2010 dwar il-
Kuntratti Pubbli¢i [L.S. 174.04], illi ¢ahdet appell tal-istess Appellant minn
decizjoni illi kuntratt ghall-provvista ta’ 11kV three core cable jinghata lil Tele-

Fonika Cable SA [“Tele-Fonika”].

2. |l-fatti relevanti sehhew hekk: saret sejha mid-Dipartiment tal-Kuntratti
[“id-Dipartiment”] fisem il-Korporazzjoni Enemalta [‘Enemalta”] ghal
offerti ghall-provvista ta’ 11kV three core cable. Fost il-kondizzjonijiet

tas-sejha kien hemm dik illi tghid hekk:

“8. Tender Guarantee (Bid Bond)

“8.1 The tender guarantee is set at €41,000.00 and must be an original
and valid guarantee presented in the format available to peruse from
www.etenders.gov.mt. The guarantee must be issued by a local
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Maltese Bank or a Financial Institution licensed by ... ... ... a Financial
Regulator in the country where the company is located and who
assumes responsibility for claims and payments to the amount as
stated above. It must remain valid up to and including the 17™ October
2014. The tender guarantee must be drawn up in the name of
Enemalta Corporation, ... ... ....

“The tender guarantee (bid bond) is intended as a pledge that the
tenderer will not retract his offer up to the expiry date of the guarantee
and, if successful, that he will enter into a contract with the
Clontracting] A[uthority] on the terms and conditions stated in the
tender document.”

3. Danlu erba’ offerti, fosthom dik tal-Appellanti u ta’ Tele-Fonika.

4. Gara illi l-aggudikazzjoni tal-offerti ma saritx sas-17 ta’ Ottubru 2014
(sa meta kellha tibga’ torbot il-garanzija jew bid bond). L-Appellanti
ghalhekk minjeddha (u kif kienet taghmel f'okkazjonijiet ohra ta’ sejhiet
ghal offerti) geddet il-garanzija qabel ma din ghalget, u, fl-24 ta’
Ottubru 2014 (meta l|-garanziji li ma ggeddewx kienu ga ghalqu)
stagsiet lid-Dipartiment jekk l-oblaturi |-ohrajn ghamlux I-istess. Id-
Dipartiment izda ma wedibx ghal din il-mistogsija jew wiegeb b’'mod

evaziv.

5. Meta mbaghad saret I-aggudikazzjoni I-kuntratt inghata lil Tele-Fonika,
li kienet ghamlet I-orhos offerta. Meta giet mgharrfa illi |-offerta taghha
ma ntghazlitx, |-Appellanti b’ittra tal-15 ta’ Jannar 2015 ressqet

oggezzjoni quddiem il-Bord ta’ Revizjoni u talbet:

. that the Board examine whether the bid bond provided by the
recommended tenderer had been duly extended in terms of the
Request for Proposals prior to the 17" October 2011. If the bid bond
was not extended in terms of the Request for Proposals, it is submitted
that the offer of the recommended tenderer and any other tenderers
that did not extend their bid bond, for that matter, should be rejected.
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“Should it result, on the other hand, that the bid bond was duly
extended and the objection be consequently dismissed, objector
contends that it should be reimbursed the deposit paid. In this regard, it
is submitted that had the objector been given the correct information
when requested, these proceedings could have been avoided.”

6. L-Appellanti oggezzjonat ukoll dwar il-quantum tad-depozitu li kellha
taghmel biex setghet tressaq I|-oggezzjoni quddiem il-Bord ta’
Revizjoni.

7. Bid-decizjoni tas-27 ta’ Marzu 2015, li minnha sar dan I-appell, il-Bord
ta’ Revizjoni iddecieda hekk:

“The Board,

‘Having noted the Appellant’s objection, in terms of the “Reasoned
Letter of Objection” dated 15" January 2015 and also through the
Appellant's verbal submissions during the hearing held on 26"
February 2015, had objected [sic] to the decision taken by the pertinent
Authority, in that:

“a) The Appellant contends that if the closing date was exten-
ded so had to be the corresponding bid bond. In this
particular case, the Appellant was not informed that the
extension was only for the closing date of the tender and
that the bid bond was not to be extended;

b) The Appellant also claims that if a change in policy was
formulated by the Department of Contracts, this change
should have been done through a Circular;

c) The Appellant claims that he was misled by the Contracting
Authority whenever the Appellant requested clarifications
from the same and that he was misled as to the amount of
deposit he had to file with this objection.

“‘Having Considered the Contracting Authority’s “Letter of Reply” and
verbal submissions during the public hearing held on 26™ February
2015, in that:

“a) The Contracting Authority contends that it is not correct for
the Appellant to state that when there is an extension of the
closing date of the Tender, the extension of the Bid Bond
should also follow. This Regulation has been changed and
nowhere in the “Instructions to Tenderers” indicates that in
exceptional circumstances when the closing date of the
Tender is extended, the Bid Bond should also be extended.
The extension of Bid Bonds was a common practice of the
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b)

“*

past. The new policy caters for the extension of the closing
date of the tender yet at the same time it does not establish
that the Bid Bond should also cater this extension period;

The Contracting Authority maintains that they did give the
correct information to the Appellant upon requesting all
bidders to extend the validity of their offers, yet at the same
time in their request for this extension, it did not ask for the
extension of the Bid Bond as well;

With regards to the Appellant’s condition [sc. contention] that
the Contracting Authority advised the Appellant of the
incorrect amount of deposit to be filed with his objection, the
Contracting Authority maintains that since the Tender had a
Three-Package Procedure as per Article 84(1) of the Public
Procurement Regulations, the deposit had to be 0.75% of
the Estimated Value of the Tender and not 5% of the
Appellant’s offer.

“‘Reached the following conclusions:

n1.

“2.

With regards to the Appellant’s first contention, this Board
justifiably opines that from the credible submissions made
by the Contracting Authority, there is no validity in the
Appellant's contention, in that the “Instructions to Tenderers”
clearly and vividly dictated that “Under Exceptional
Circumstances”, the Contracting Authority can request an
extension of the validity of the tender period. Nowhere was
it stated or implied that the extension of the validity of the
Tender should be accompanied by an extension of the Bid
Bond. This Board notes that a couple of years ago, the
Department of Contracts had changed policy with regards to
the extension of Bid Bond, so that quite rightly it does not
increase the Financial Burden on Economic Operators,
when such a situation arises. Apart from the fact that the
appellant should have been aware of such a change of
policy, the appellant had all the remedial actions to ask for
specific change of policy, the appellant had all the remedial
actions to ask for specific clarifications with regards to the
consequential extension of the Bid Bond as well. In this
regard, this Board does not uphold the Appellant’s first
contention;

With regards to the Appellant’'s Second Contention, this
Board opined that the Contracting Authority has a legal right
to impose or change conditions in a Tender as long as the
change is reflected either in the Tender Document or in the
“Instructions to Tenderers”. In this regard, this Board
credibly notes that the change in policy instituted by the
Department of Contracts does not in any way establish that
whenever there is an extension of the validity period of a
Tender, it should be accompanied by the same extension of
the Bid Bond. The fact that the “Instructions to Tender[er]s”
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did not imply the necessary extension of the “Bid Bond” also
is an acceptable document for the prospective tender to be
guided on. In this regard, this Board does not uphold the
Appellant’s Second Contention;

“3.  With regards to the Appellant’s Third Contention, this Board
opines that from the documentation presented, and credible
submissions made during this appeal, it justifiably contends
that the Contracting Authority did in fact submit the correct
information. First and Foremost, the Information submitted
by the Contracting Authority to the appellant Company did
state that the request was for the extension of the Tender.
No mention was made for the extension of the Bid Bond as
well. With regards to the misleading amount of deposit, this
Board quotes article 84(1) of the Public Procurement
Regulations wherein it is vividly clearly stated that the
deposit to be filed with the Objection is to be of 0.75% of the
Estimated Value of the Tender. This tender was a three
package tender that had reached the final financial
evaluation stage and therefore would be considered as
falling under Regulation 84. This confirms that the deposit
paid by the Appellant Company is correct. In this regard, this
Board does not uphold the Appellant’s Third Contention.

“In view of the above, this Board finds against the Appellant Company
and recommends that the deposit paid by the Appellant should not be
reimbursed.”

8. L-Appellanti ressqet appell minn din id-decizjoni b’rikors tas-16 ta’ April

2015. L-aggraviji, kif imfissra fil-qosor fir-rikors tal-appell, huma dawn:

“li1 Fkuntest ta’ kuntratti pubbli¢i I-bid bond jew garanzija tal-offerta
hija essenzjali ghall-validita tal-offerta — fatt rikonoxxut anki fkazistika
nostrana. Ghalhekk, I-offerenti li ma geddewx il-bid bond kellhom jigu
eskluzi;

“liil Minghajr predudizzju ghas-suespost, dato ma non concesso illi d-
Dipartiment tal-Kuntratti jista’ jezenta lill-offerenti milli jestendu I-bid
bond, ma tirrizulta ebda “ezenzjoni” simili f'dan il-kaz. Anzi huwa
sinjifikanti illi I-policy li ged jikkwota d-Dipartiment iddahhlet biss aktar
kmieni din is-sena;

“lii] Minghajr pregudizzju ghas-suespost, in-nuqqas ta’ kjarezza fir-
risposti  tad-Dipartiment  ghall-emails  tal-appellanti  geghduha
fposizzjoni li kellha tressaq oggezzjoni. Ghalhekk, anke li kieku I-
argumenti tal-appellanti jigu michuda ghal kollox, xorta hemm lok illi,
tal-anqas, l-appellanti ma titlifx id-depozitu mhallas mal-oggezzjoni;

‘[iv] Minghajr pregudizzju ghas-suespost, qged jigi ikkontestat il-
guantum tad-depozitu mhallas.”
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Dwar jekk garanzija valida tal-offerta hijiex mehtiega ghall-validita tal-offerta
9. Fl-ewwel aggravju I-Appellanti tghid illi I-offerta taga’ hekk kif ma tibgax
imsahha b’garanzija (bid bond) valida. Kompliet tfisser dan |-aggravju

hekk:

......... bid bond valida hija essenzjali fil-process tas-sejha ghal
offerti. Dan partikolarment meta ged nitkellmu minn proceduri tat-“tliet
pakketti” fejn il-bid bond hija espressament indikata bhala rekwizit fil-ligi
bhala “l-ewwel pakkett’. Issir referenza fdan ir-rigward ghar-
Regolament 83(1)(a):

“(a) Pakkett Wiehed: kopja tal-garanzija ta’ offerti originali u valida
(Garanzija ta’ Offerti), ezegwita kif imiss fl-ghamla, ghall-ammont
u ghall-perjodu ta’ validita stipulati fid-dokument tal-offerta
ufficjali:
“lzda l-garanzija ta’ offerti originali ghandha tigi sottomessa
mill-offerent kif u meta mitluba mill-awtorita kontraenti u, jew mill-
awtorita tal-gvern ¢entrali, kif ikun il-kaz;”

‘M ... ... ma jaghmilx sens illi tigi sottomessa garanzija illi pero I-
validita taghha ma twassalx sad-data tal-aggudikazzjoni tal-offerta u
sal-iffirmar tar-kuntratt finali. Li kieku kien hekk, I-iskop tal-ligi kien ikun
ghal kollox imxejjen.

“llli ghal diversi snin dan kien rifless fit-pro¢eduri mhaddna mid-
Dipartiment  tal-Kuntratti.  Konsistentement, fkazijiet fejn |-
aggudikazzjoni ta’ kuntratt tiehu aktar milli mistenni b’dan li tkun se
tiskadi |-garanzija ta’ offerti, id-dipartiment kien jesidi illi I-garanzija tigi
estiza. Dan proprju sabiex jassigura ili kull oblatur jibga’ marbut bl-
offerta li jkun ressag.

“llli dan il-principju gie wkoll rikonoxxut u applikat mil-onorabbli Qorti tal-
Appell, nghidu ahna fid-dec¢izjoni Salvatore Mifsud v. Kunsill Lokali
Sliema’. F'dak it-kaz, l-appellant kien nagas li jgedded il-bid bond
tieghu, u I|-qorti kienet ikkonkludiet li dan tellfu I-interess guridiku,
sahansitra li jipprezenta appell! Dan wara li gieset kif gej:

““Ma huwiex kontestat illi s-sejha ghal offerti riedet illi oblatur jaghti bid
bond sabiex I-offerta tieghu tigi megjusa. Ma huwiex kontestat ukoll illi
fil-prezent I-Appellant ma ghandux bid bond valida. Ghalhekk, ukoll

jekk jintlaga’ l-appell u tithassar id-decizjoni originali li I-Konsorzju
jitgies preferred bidder, xorta ma tkunx tista’ tigi meqiusa I-offerta tal-
Appellant.”

‘Il din is-sitwazzjoni hija wahda logika ghaliex hija I-bid bond i
tiggarantixxi li I-oblatur jonora I-offerta ti jkun ghamel. Jekk le, allura
jkun intilef l-iskop kollu tat-“ewwel pakkett” u tkun issir ingustizzja ma’
offerenti li, nghidu ahna, jkunu gew eskluzi minhabba xi nugqas fil-bid

! »28 ta’ Frar 2014.«
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bond. Tabilhaqq, bl-argument tad-Dipartiment, x'differenza prattika jkun
hemm bejn offerent li naqas li jipprovdi garanzija tal-offerta u offerent li
naqas li jgeddidha?

“lli fdan il-kaz, Ragonesi & Co. Ltd li s-suq tafu sew ... ... ... ghandha
suspetti serji li |-prodott Il tista’ toffri Tele-Fonika SA ma jilhagx ir-
rekwiziti tal-awtorita kontraenti. Naghmlu mod li dan jirrizulta I-kaz u ma
jigix iffirmat il-kuntratt maghha. X’'penali japplikaw? Jaghmel sens illi
ma jkun hemm ebda garanzija tal-offerti x’tintilef favur I-awtoritajiet?

“policies dipartimentali” kull offerent kellu jassigura li I-bid bond tigi
mgedda u fin-nuqgas jigi eskluz mill-“girja”.

‘Issa minn dak li rrizulta mis-sottomissjonijiet tal-partijiet quddiem il-
Bord ta’ Revizjoni, jidher illi ebda wiehed mill-offerenti |-ohra ma ha
hsieb illi jgedded il-bid bond, b’dan illi I-appellanti hija I-uniku oblatur li
ghad ghandu garanzija tal-offerti valida. L-esponenti ssostni illi
ghalhekk l-offerenti I-ohra ghandhom jigu eskluzi fil-girja u li hija
ghandha tkun I-offerent li jigi moghti I-kuntratt.”

10. Fil-fehma ta’ din il-qorti I-Appellanti stess, fir-rikors tal-appell taghha,
taghti t-twegiba ghala fdan il-kaz tallum in-nuqgas ta’ tigdid tal-
garanzija ma jwassalx biex taga’ l-offerta: ghax fil-kaz tallum,
b’differenza ma’ dak li kien jigri fkazijiet ohra, ma saret ebda talba mid-
Dipartiment ghat-tigdid tal-garanzija. Dak li kien mitlub mill-oblaturi
kien illi jaghtu garanzija li tibga’ tiswa u torbot sas-17 ta’ Ottubru 2014.
Ma huwiex kontestat illi I-oblatur maghzul ta din il-garanzija. Sakemm
ma ssirlux talba biex igedded il-garanzija l-oblatur li ma jgeddidx il-
garanzija ma jistax jigi penalizzat jekk, sa dakinhar li taga’ I-garanzija,
l-aggudikazzjoni, ghal raguni mhux attribwibbli lilu, ma tkunx lahget
saret, ghax min-naha tieghu jkun ghamel dak kollu li jittob minnu I-
kliem espress tas-sejha ghal offerti, viz. illi jaghti garanzija li tiswa sas-
17 ta’ Ottubru 2014. Kien forsi jkun differenti li kieku I-aggudikazzjoni
finali ma tkunx saret minhabba raguni attribwibbli lill-oblatur partikolari,
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11.

12.

bhal fil-kaz ta’ Mifsud, fejn I-aggudikazzjoni finali ma setghetx issir
ghax l-oblatur ressaq appell mid-decizjoni tal-Bord ta’ Revizjoni, u
ghalhekk ikun xieraq illi I-oblatur li wagqgaf il-pro¢ess ta’ aggudikazzjoni
jgedded il-garanzija tieghu sakemm il-proc¢ess ikun jista’ jintemm. Kien
ikun differenti wkoll li kieku, bhal ma, kif tghid |-Appellanti, gara
fkazijiet ohra, id-Dipartiment jew l-awtorita kontraenti “jesigi illi |-
garanzija tigi estiza”. 1zda fil-kaz tallum id-Dipartiment ma esigiex it-
tigdid tal-garanzija, u ghalhekk I-oblaturi [-ohra ma jistghux jigu
penalizzati talli ma ghamlux dak |li, din id-darba, ma ntalabx

minghandhom.

Dan kollu ma jfissirx illi I-qorti ma tapprezzax il-logika tal-argument tal-
Appellanti, ghax f'¢irkostanzi bhal dawk tallum il-bid bond tkun saret
biss formalita inutli u nefqa zejda ghall-oblaturi. Il-mod kif saret is-
sejha ghal offerti xejn ma huwa sodisfacenti ghax jekk kellha tintalab
garanzija din kellha tkun wahda li tibga’ tiswa u torbot mhux biss sa
data li tista’, bhal fil-kaz tallum, tkun artificjali, izda sa dakinhar illi ssir I-
aggudikazzjoni finali.  Madankollu, Il-oblaturi illi mxew kif riedu
minnhom il-kondizzjonijiet tas-sejha ghal offerti ma ghandhomx u ma

jistghux jigu penalizzati minhabba nuqqgas tad-Dipartiment.

L-ewwel aggravju ghalhekk, ghalkemm il-qorti taghraf il-logika tieghu,

huwa mic¢hud.

Dwar jekk inbidlitx il-policy dwar tigdid tal-garanzija
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13. Fit-tieni aggravju I-Appellanti tghid illi mhux minnu illi nbidlet il-policy
tad-Dipartiment illi jitlob i tiggedded il-bid bond meta |-aggudikazzjoni
ma tkunx sejra ssir sal jum stabbilit. Kompliet tfisser dan |-aggravju

hekk:

‘|d-Dipartiment tal-Kuntratti jsostni illi I-policy i jiggeddu I|-bid bonds
kienet inbidlet b’dan illi [-awtoritajiet ma baqghux jesigu illi I-garanzija
tal-offerti tigi mgedda fkaz bhal dak prezenti. In sostenn ta’ dan
jikkwota I-guidelines version 1.7 tat-30 ta’ Di¢embru 2013 “General
Rules Governing Tendering”.

“Ta’ min jghid illi dawn il-“general rules” huma linji gwida illi kull tant
zmien jippubblika d-Dipartiment tal-Kuntratti fuq is-sit tieghu. Issa, il-
guidelines version 1.7 kif ikkwotata mid-Dipartiment tal-Kuntratti jghidu
hekk:

“In exceptional circumstances the Central Government Authority/
Contracting Authority may request that tenderers extend the validity of
tenders for a specific period. Such requests and the responses to
them must be made in writing. A tenderer may refuse to compty with
such a request without forfeiting his tender guarantee (Bid Bond).
However, his tender will no longer be considered for award. If the
tenderer decides to accede to the extension, he may not modify his
tender.”

Huwa dan I-artiklu illi d-dipartiment ghamel referenza ghalih in sostenn
tal-posizzjoni tieghu, u li gie ikkwotat mill-Bord ta’ Revizjoni fid-decizjoni
appellata.

“‘Mill-ewwel jolgtok il-fatt illi, kuntrarjament ghar dak li donnu ged isostni
d-Dipartiment tal-Kuntratti, dawn il-guidelines ma jirregolawx il-
kwestjoni tal-bid bond u huma siekta dwar estensjoni o meno ta’ din il-
garanzija. Id-dipartiment isostni illi huwa proprju dan is-“skiet” illi juri li |-
policy inbidlet u dan ghaliex verzjonijiet pre¢edenti tal-guidelines kienu
jghidu specifikament illi bid bond kellha tigi mgedda.

“Wiehed perd ma jistax ma jsagsix: jekk kien hemm din il-bidla
dagshekk essenzjari f'policy ghaliex ma gietx indikata b’mod ¢ar fil-linji
gwida u mgharrfa lill-offerenti koilha? Ghalfejn ma ntgalx specifikament
illi spic¢a I-obbligu tat-tigdid tal-garanzija tal-offerti? Il-fatt li I-linji gwida
huma siekta dwar tigdid tal-bid bond ifisser illi spi¢ca I-obbligu li
offerent igedded il-garanzija ghall-offerti? Xejn minn dan. Ghall-
kuntrarju, fkuntest fejn il-bid bond ma tibgax fis-sehh ma kienx ikun
hemm bzonn jinghad illi a tenderer may refuse to comply with such a
request without forfeiting his tender guarantee ghax kull oblatur seta’
facilment igedded l-offerta u jirtiraha I|-ghada li tiskadi I-bid bond
minghajr ma jinkorri penali!
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‘Huwa ghalhekk sottomess illi dawn il-linji gwida ma jxejnux |-obbligu
ta’ tigdid tal-garanzija tal-offerta. Jekk pero I-intenzjoni tad-dipartiment
kienet din, ¢ertament illi I-linji gwida xejn ma huma c¢ari dwar dan!

“‘Konferma tan-nuqqas ta’ kjarezza f'dawk li (suppost) huma linji gwida
(") tohrog mill-fatt illi fi Frar 2015, wara li giet intavolata I-objection tal-
appellanti (u forsi fid-dawl tal-istess ilment) il-linji gwida regghu nbidlu
(version 1.12) b’dan li issa jirregolaw specifikament it-tigdid o meno tal-
bid bond u jghidu hekk:

17

In exceptional circumstances the Central Government Authority/
Contracting Authority may request that the tenderers extend the
validity of tenders without extending the validity of the tender
guarantee (bid bond).”

“‘Dr Antoine Cremona, ghal Enemalta stess, ikkonceda waqt is-smigh
qguddiem il-Bord ta’ Revizjoni illi “the version 1.7 was further changed
by version 1.12 to make it clearer to bidders”. B’kull rispett, din hija
ammissjoni illi I-verzjoni 1.7, anke jekk kienet intenzjonata illi thehhi -
obbligu tat-tigdid tal-garanzija, ma kinitx ¢ara dwar dan. Ghax kieku xi
skop kien hemm illi I-linji gwida jigu emendati?

‘Ironikament, lanqas din il-verzjoni “emendata ghall-kjarezza” ma
ssostni ghal kollox it-tezi tal-awtoritajiet. Fil-fatt, taghti x’tifhem illi huwa
biss “in exceptional circumstances” illi offerent jista’ jintalab igedded I-
offerta minghajr ma jestendi I-validita tal-bid bond. Dan allura ffisser illi
r-regola hi li I-bid bond tigi estiza tapplika hlief fcirkustanzi
eccezzjonali? U x'inhuma ¢-¢irkustanzi eccezzjonali f'dan il-kaz?

“llli huwa ghalhekk sottomess illi I-argument tal-allegata “bidla fil-policy”
huwa wiehed legalment u fattwalment bla bazi li ma jxejjinx I-obbligu li
kellu kull offerent li jestendi I-validita tal-bid bond.”

14. llI-bidla fil-policy jixhdu I-fatt illi, kontra dak li ghamel fokkazjonijiet ohra,
id-Dipartiment ma talabx it-tigdid tal-bid bond. Fil-fatt [-Appellanti
geddet il-garanzija taghha minn jeddha, mhux ghax mitluba. Jekk din
il-bidla tirrizultax mill-guidelines jew minn decizjoni interna tad-Diparti-
ment huwa, fil-fehma tal-gorti, irrelevanti. Li jiswa huwa I-fatt illi la mill-
guidelines stess u langas minn xi talba specifika tad-Dipartiment ma
jirrizulta xi obbligu li tiggedded il-garanzija u, kif inghad fil-
konsiderazzjonijiet dwar l-ewwel aggravju, l-oblaturi I-ohra ma jistghux

jigu penalizzati talli ma ghamlux dak li ma kinux mitluba jew marbuta li
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jaghmlu. Jekk imbaghad, kif tghid I-Appellanti, hemm in¢ertezza dwar
it-tifsira tal-guidelines ghax ma humiex ¢ari, id-dubju li tohlog din I-

in¢ertezza jmur favur, mhux kontra, |-validita tal-offerti.

15. Dan it-tieni aggravju wkoll huwa ghalhekk mi¢hud.

Dwar jekk id-depozitu mhallas mill-Appellanti sabiex setghet tressaq |-
oggezzjoni taghha quddiem il-Bord ta’ Revizjoni ghandux jintraddilha

16. It-tielet aggravju huwa dwar id-decizjoni tal-Bord ta’ Revizjoni illi d-
depozitu li hallset |-Appellanti sabiex setghet tressaq l|-oggezzjoni
taghha quddiem dak il-bord ma ghandux jintraddilha. L-Appellanti
tghid illi, ukoll jekk I-ilment taghha gie mi¢hud, il-Bord ta’ Revizjoni kellu
jirrakkomanda illi d-depozitu jintraddilha. Kompliet tfisser l-aggravju

hekk:

......... hija prassi konsistenti tal-Bord ta’ Revizjoni kif ukoll tal-grati
nostrani illi d-depozitu jigi rifuz f'¢irkustanzi fejn I-ilment tal-objector ma
jintlagax imma jkun hemm xi nugqgasijiet min-naha tal-awtoritajiet jew |-
oblatur ikun tgieghed f’sitwazzjoni Ii jkollu jressaq irment biex jottjeni
risposta jew rimedju jew dan ikun rakkomandabbli fl-interess tal-
gustizzja.

“Fil-kaz li ghandha quddiemha din il-gorti, anke jekk jinstab illi |-
appellanti ma ghandux ragun fil-mertu tal-appell tieghu, huwa umilment
sottomess illi l-appellanti giet f'sitwazzjoni fejn kellha tressaq ilment
ghaliex ma kinitx ged tinghata risposta ¢ara ghall-kweziti taghha. Ga
rajna kif dawk li suppost kienu “linji gwida” ma kienu xejn ta’ gwida, tant
li I-awtoritajiet hassew li kellhom jibdluhom re¢entement “to make them
clearer to bidders”. Sfortunatament I-istess jista’ jinghad ghar-risposti li
l-appellanti bdiet tircievi ghall-emails taghha. Jekk id-Dipartiment tal-
Kuntratti hass li ma kellhomx jigu estizi |-bid bonds ghalfejn ma gabadx
u gal hekk mill-ewwet? Ghalfejn ir-riluttanza li tinghata risposta lill-
appellanti u ghalfejn meta fl-ahhar inghatat ma kinitx taghmel
distinzjoni ¢ara bejn “tigdid tal-offerta” u “tigdid tal-bidbond”? L-
appellanti thossha dispjacuta illi I-posizzjoni tad-dipartiment u tal-
awtorita kontraenti giet spjegata biss fir-risposta ghall-objection taghha.
Huwa hasra |i offerent ikollu jressaq irment (u jhallas depozitu
sostanzjali) biex jottjeni risposta ¢ara ghad-domandi tieghu.
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“‘Huwa ghalhekk sottomess illi fi kwalunkwe kaz hemm lok ghar-ritorn
tad-depozitu.”

17. 1d-Direttur wiegeb illi r-regola generali hija illi t-tellief ibati I-ispejjez tal-
kawza, sakemm ma jkunx hemm raguni tajba ghala I-ispejjez
ghandhom jingasmu mod iehor, u din ir-regola ghandha tghodd mhux
biss ghal pro¢eduri quddiem il-grati izda wkoll ghal pro¢eduri quddiem
il-Bord ta’ Revizjoni. Dwar jekk kienx hemm raguni tajba biex il-Bord
ta’ Revizjoni jitbieghed minn din ir-regola fil-kaz tallum, id-Direttur

kompla jwiegeb hekk:

“Evalwati |-fattizzi ta’ dan il-kaz, id-Direttur appellat ihoss li ma jidhirx li
f'dan il-kaz jezistu ragunijiet validi ghaliex din I-onorabbli qorti ghandha
ghaliex twarrab id-diskrezzjoni uzata mill-Bord ta’ Revizjoni dwar il-
Kuntratti Pubbli¢i. Minkejja li I-kumpannija appellanti ssostni fli-aggravju
taghha li hija kien haqgha tiehu lura d-depozitu ghaliex kien hemm
nuggasijiet min-naha tal-awtoritajiet tal-gvern, il-verita kollha hija li ma
kien hemm |-ebda nuggasijiet minn dan. Kienet il-kumpannija appellanti
li dahnhlitha frasha erronjament li kien mehtieg li I-garanzija tigi mgedda
— dan meta I-kundizzjonijiet tas-sejha kienu jimponu biss garanzija
valida sas-17 ta’ Ottubru 2014. Ma kien hemm xejn fid-dokument tas-
sejha li jghid li I-offerenti kellhom igeddu |-garanziji taghhom wara din
id-data. Ghalhekk kollox kien imnissel mill-presunzjoni zbaljata li kellha
[-kumpannija appellanti.

“Irid jinghad ukoll li fl-emails taghha |-kumpannija appellanti ma Kkinitx
ged issaqgsi jekk il-garanzija kellhiex tigi mgedda izda kienet qed
tistagsi x'ghamlu offerenti ohra. Billi sa dak iz-zmien il-fazi tal-
evalwazzjoni kienet ghadha ma ntemmitx, ma kienx ikun etiku li r-
rapprezentant tad-Dipartiment tal-Kuntratti jghaddilha taghrif fuq
haddiehor. Kien ghalhekk li b’'mod ezemplari r-rapprezentant tad-
Dipartiment tal-Kuntratti biex izomm I-indipendenza u I-imparzjalita
tieghu ma wegibx ghad-domanda inkwantu din kienef tirreferi fuq
konkorrenti ohra u gharraf biss lill-kkumpannija appellanti i |-
estensjonijiet kienu ha jintbaghtu dakinhar. Sussegwentement, mit-
talba ghall-estensjoni, il-kumpannija appellanti setghet tkun taf li hadd
ma kien gieghed jintalab li jgedded il-garanzija tieghu;

“Fid-dawl tas-suespost huwa evidenti li I-kumpannija appellanti holqgot
ilment bla bzonn u kien ghalhekk li I-Bord ta’ Revizjoni dwar il-Kuntratti
Pubbli¢i gustament iddecieda li ma jroddu lura d-depozitu.”
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18.

19.

Mill-mistogsija li ghamlitlu I-Appellanti dwar jekk oblaturi ohra kinux
geddew il-garanzija, u mill-fatt ukoll illi ressqet garanzija mgedda, kellu
jkun ovvju ghad-Direttur illi I-Appellanti kienet taht I-impressjoni li kien
mehtieg illi I-garanzija tiggedded. Din I-impressjoni, kif rajna, kienet
zbaljata izda c¢ertament kienet ragonevoli fi¢c-Cirkostanzi, ladarba I-
prassi fis-sejhiet ta’ qabel din tallum kienet regolari illi, meta I-
aggudikazzjoni ma ssirx sad-data tal-validita tal-garanzija, dik il-
garanzija tiggedded. Fic¢-cirkostanzi, id-Direttur kellu, bla ma jikxef
x’ghamlu jew ma ghamlux oblaturi ohra, ghallingas igharraf lill-Appell-
anti illi, taht il-policy I-gdida jew taht il-policy adottata ghall-ghanijiet ta’
din is-sejha partikolari, it-tigdid tal-garanzija ma kienx ghadu mehtieg.
L-ispjegazzjonijiet li ta ghall-ghanijiet ta’ dan l-appell, u wkoll ghall-
ghanijiet tal-pro¢eduri quddiem il-Bord ta’ Revizjoni, seta’ facilment
tahom mill-bidunett flok jinheba wara t-twegibiet — evazivi aktar milli
‘ezemplari” — |i ta ghall-mistogsija tal-Appellanti.  Kien dan I-
atteggjament tad-Direttur illi, jekk ma wassalx, certament

ikkontribwixxa ghall-htiega li jsiru dawn il-pro¢eduri.

Fi¢-Cirkostanzi ghalhekk il-qorti hija tal-fehma illi I[-aggravju huwa
misthoqq u d-depozitu mhallas mill-Appellanti biex setghet tressaq |-

ilment taghha quddiem il-Bord ta’ Revizjoni ghandu jintraddilha.

Dwar il-quantum tad-depozitu
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20. L-ahhar aggravju jolgot il-quantum tad-depozitu. Billi, fid-dawl tal-

21.

konsiderazzjonijiet dwar it-tielet aggravju, dan id-depozitu — kien kemm
kien — ghandu jintradd lill-Appellanti, dan |-aggravju ma ghadux aktar

relevanti u |-gorti ma hijiex sejra tqisu aktar.

Ghal dawn ir-ragunijiet il-qorti tiddisponi mill-appell billi tirriforma d-
decizjoni tal-Bord ta’ Revizjoni: thassarha fejn il-Bord ta’ Revizjoni
irrakkomanda illi d-depozitu mhallas mill-Appellanti ma jintraddilhiex u
tordna, minflok, illi dak id-depozitu jintradd lill-Appellanti, u tikkonferma d-
decizjoni fil-bgija. L-ispejjez ta’ dan l-appell jingasmu hekk: zewg ishma minn
tlieta (%) thallashom I-Appellanti u sehem wiehed minn tlieta (%) jhallsu d-

Direttur.

< Sentenza Finali >
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