Kopja Informali ta' Sentenza

QORTI TAL-MAGISTRATI (MALTA)
MAGISTRAT DR.
FRANCESCO DEPASQUALE

Seduta tas-27 ta' April, 2015
Awviz Numru. 229/2012

Schembri Barbros Limited

(€ 9577)

Vs

Kevin Attard (468879M) f'ismu proprju u ghan-nom u in rappresentanza
tas-socjeta V.K. Construction Limited (C 36787)

II-Qorti:-
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Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

Rat ir-rikors promotur ippresentat fl-10 ta’ Lulju 2012 fejn is-socjeta rikorrenti talbet lill-
Qorti tikkundanna lill-intimat ihallsuha s-somma ta’ sebat elef, sebgha mija u wiehed u
erbghin Euro u tmienja u sebghin Euro (€7,741.78) rappresentanti I-prezz ta’ madum u
irham lilho mibjugha u kkonsenijati.

Rat ir-risposta ta’ Kevin Attard kif imharrek ippresentata fit 12 ta’ Ottubru 2012 fejn laga’
ghal dak mitlub billi sahaq, preliminarjament illi, fismu proprju, huwa ma huwiex il-legittimu
kontradittur u ghalhekk ghandu jinheles mill-kawza odjerna. Dwar il-meritu, huwa sahaq illi
dak mitlub kien infondat fil-fatt u fid-dritt peress illi s-socjeta rikorrenti kienet inadempjenti
fl-obbligu taghha li tikkonsenja l-oggetti mibjugha lis-socjeta eccipjenti skond il-kwalita’
mwieghda bil-konsegwenza li s-socjeta intimata soffriet danni. Di fatti, s-socjeta intimata
sahget illi stante li -madum mibjugh ma kienx tal-kwalita’ mwieghda, hija talbet riduzzjoni
fil-prezz tal-merkanzija mibjugha a tenur ta’ I-Artikolu 1390 tal-Kap 16.

Semghet ix-xhieda ta’ Anton Schembri, rappresentant tas-socjeta rikorrenti, moghtija fis 16
ta’ Novembru 2012 flimkien ma’ dokumentazzjoni minnu ippresentati.

Semghet ix-xhieda ta’ Edrich Schembri, manager tas-socjeta rikorrenti, moghtija fit 18 ta’
Frar 2013..

Semghet ix-xhieda ta’ Kevin Zammit, persuna illi kien tqabbad mis-socjeta intimata sabiex
tgieghed il-madum pprovdut mis-socjeta rikorrenti, u prodott mill-istess socjeta rikorrenti fit
18 ta’ Frar 2013.

Rat illi fit 18 ta’ Frar 2013, is-socjeta rikorrenti dikjarat illi ma kellhiex aktar provi
x'tippresenta.

Semghet ix-xhieda in kontro ezami ta’ Anton Schembri u Edrich Schembri moghtija fis 26 ta’
April 2013.

Semghet ix-xhieda u kontro ezami ta’ Walter Cutajar, sid il-fond fejn tqieghed il-madum
mixtri minghand is-socjeta rikorrenti minn persuni mgabbda mis-socjeta intimata, prodott
mill-istess socjeta intimata u moghtija fl-24 ta’ Mejju 2013.
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Semghet ix-xhieda u kontro ezami ulterjuri ta’ Walter Cutajar moghtija fid 29 ta’ Novembru
2013 kif ukoll rat id-dokument minnu esebit, ossija ftehim bejn I-istess Cutajar u is-socjeta
intimata, dwar ix-xoghol illi kellu jsir.

Semghet ix-xhieda ta’ Kevin Attard mogthija fis 17 ta’ Marzu 2014.

Semghet ix-xhieda ta’ Clifton Attard, persuna illi kienet impjegata mas-socjeta intimata,
moghtija fis 6 ta’ Ottubru 2014.

Rat illi fit 13 ta’ Novembru 2014 il-partijeit iddikjaraw illi ma kellhom ebda provi u kontro
ezamijiet x’jaghmlu.

Rat in-nota ta’ sottomissjonjiet tas-socjeta rikorrenti ippresentata fid 19 ta’ Jannar 2015.

Rat in-nota ta’ sottomissjonijiet ta’ I-intimati, ippresentata fil 5 ta’ Frar 2015.

Rat illi fit 12 ta’ Marzu 2015 il-kawza giet differita ghas-sentenza.

Ikkunsidrat

Il-kawza odjerna tirrigwarda talba ghall-hlas ta’ bejgh ta’ merkanzija ossija madum lill-
intimati mis-socjeta rikorrenti illi kellu jintuza fuqg progett illi I-intimati kellhom relatata ma’
dar gewwa n-Naxxar, propjeta ta’ certa Walter Cutajar.

Jirrizulta illi l-intimat Kevin Attard kien intrabat sabiex jlesti xoghlijiet ta’ tgieghed tal-
madum illi kellu jgib minghand is-socjeta rikorrenti sa I-ahhar ta’ Dicembru 2011, u dana
versu penali f'kaz illi huwa jonqos minn dan.
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Jirrizulta, illi s-socjeta rikorrenti kienet, regolarment, tforni lill-intimati bil-madum minnha
rikjest mis-socjeta intimata |li maghha s-socjeta rikorrenti kellha relazzjoni guridika skond I-
istatements ta’ |-istess socjeta rikorrenti.

Jirrizulta, madanakollu, illi ghalkemm fil-bidu bdew isiru |-pagamenti da’ parte tas-socjeta
intimata lis-socjeta rikorrenti, mument minnhom, kien ghad faal pendenza konsiderevoli lejn
is-socjeta rikorrenti u l-istess socjeta rikorrenti insistiet illi gabel ma jinghadda konsenja ohra
tal-madum, is-socjeta intimata kellha tghaddi pagament iehor. Kien biss f'Jannar tas-sena
2012 illi s-socjeta intimat ghaddiet il-pagament rikjest u I-madum inghadda minnufih.

Jirrizulta illi, sussegwentement is-socjeta intimata ghamel zewgt pagamenti ohra permezz
ta’ cekk fil 25 ta’ Jannar 2012 fl-import totali ta’ €7,741.78, liema cekkijiet madanakollu ma
gewx onorati mill-Bank.

Ghalhekk eventwalment saret il-kawza odjerna.

Ikkunsidrat

L-intimati, fid-difiza taghhom, iqajjmu zewgt difizi principali, ossija dik illi I-intimat
personalment ma huwiex il-legittimu kontradittur filwaqt illi -ammont ma kien dovut
peresss illi -madum ma kienx tal-kwalita pattwita bir-rizultat illi I-intimati soffrew danni.

Jirrizulta, mill provi prodotti, illi ghalkemm kien I-intimat Kevin Attard li jiggestixxi x-xiri kollu
tal-madum, tali xiri sar kollu mis-socjeta intimata V K Construction Limited u di fatti, kemm |-
istatements kif ukoll ic-cekkijiet esebiti mis-socjeta rikorrenti juru illi r-relazzjoni guridika
taghhom kienet mas-socjeta V K Construction Limited.

Ghalhekk |-eccezzjoni preliminari jisthoqqilha illi tigi milqugha.
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Jirizulta, mill-provi prodotti, illi ghalkemm is-socjeta intimata tghid illi hija soffriet danni
minhabba fis-socjeta rikorrenti, hija sahget illi tali danni kienu dovuti ghal fatt illi I-madum
ma kienx tal-kwalita’ pattwita.

Jirrizulta illi huwa minnu illi s-socjeta intimata setghet soffiret penali ma’ sid il-fond fejn
kienet qged taghmel ix-xoghlijliet, ossija Walter Cutajar, u dana peress illi jidher li kien hemm
penali ta’ €10,000 f’kaz illi x-xoghol ma jitlestiex sa’ I-4 ta’ Jannar 2012.

Jirrizulta ukoll, madanakollu, illi kemm min gieghed il-madun, ossija Kevin Zammit, kif ukoll
il-pesuna lill min tgieghdlu I-madun, ossija Walter Cutajar, it-tnejn insistew illi ma kien
hemm ebda ilment dwar il-kwalita’ tal-madum u it-tgieghed tieghu - I-unika ilment illi kelu
Walter Cutajar kien illi s-socjeta intimata ma kienetx lestiet ix-xoghol fiz-zmien stabbilit u
ghalhekk kienet kissret il-ftehim mieghu.

Jirrizulta, ghalhekk, illi kwalsiasi dannu illi setghet inkorreit is-socjeta intimata, ma kienx
dovut ghall-kwalita’ tal-madum pprovdut mis-socjeta rikorrenti, izda ghal fatt illi x-xoghol
ma tlestiex fil-hin, liema fatt, mil-provi, jirrizulta dovut ghall-fatt illi l-istess socjeta intimata
kienet naqgset milli taghmel il-pagamenti ghall merkanzija gia lilha kkonsenjata mis-socjeta
rikorrenti u l-istess socjeta rikorrenti kienet ged tinsisti, kif kellha kull dritt illi taghmel, li
gabel ma jinghadda konsenja ohra ta’ madum, il-pendenzi dovuti lilha kellhom jithallsu.

Jirrizulta ghalhekk |-aktar mod car illi s-socjeta rikrorenti ma tahti assolutament xejn ghall-
kwalsiasi penali, jekk attwalment thallset, illi s-socjeta intimata inkorriet.

Konkluzjoni

II-Qorti

Wara illi rat il-provi kollha mressqa quddiemha u rat id-dokumentazzjoni esebita.
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Wara illi rat in-noti ta’ sottomissjonijiet tal-partijiet

Tghaddi biex taqta u tiddeciedi I-kaz billi

Tilga I-ewwel eccezzjoni ta’ I-intimati u tillibera mill-osservanza tal-gudizzju lill Kevin Attard
personalment u

Tichad il-kumplament ta’ I-eccezzjonijiet tas-socjeta intimata, u ghalhekk

Tikkundanna lis-socjeta intimata thallas lis-soceta rikorrenti is-somma ta’ sebghat elef,
sebgha mija u wiehed u erbghin Euro u tmienja u sebghin centezmu (€7,741.78)
rappreentanti madum u irham mibjugh u kkonsenjat lilha.

Spejjez u imghax kif mitluba fl-avviz ghandhom ikunu kollha a kariku tas-socjeta V K
Construction Limited.

< Sentenza Finali >
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