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[I-Qorti:

Rat ir-Rikors imressagq fil-15 ta’ Novembru, 2010, li bih u ghar-radunijiet
hemm imfissra, ir-rikorrent talab li I-Qorti (a) ssib li huwa garrab ksur tal-
jedd tieghu ghal smigh xieraq fi zmien ragonevoli skond l-artikolu 6 tal-
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Konvenzjoni ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet
Fundamentali (aktar ’il quddiem imsejha “il-Konvenzjoni”) meta ttiehdu
kontrih proceduri kriminali minghajr ebda provi suffi¢jenti kontrih u liema
proceduri damu ghaddejjin ghal zmien twil bla ebda raguni tajba u bi
hsara kbira, kemm fizika u kif ukoll finanzjarja, ghalih; (b) tillikwida I-
kumpens xieraq biex jaghmel tajjeb ghall-ksur minnu mgarrab u ghat-
tbatija li huwa ghadda minnha, u ghad-danni kollha konsegwenzjali li
gablu dak il-ksur u ghar-restrizzjonijiet li huwa kien tgieghed tahthom
b’konsegwenza tal-arrest tieghu; u (¢) tikkundanna lill-intimat ihallas
ukoll l-ispejjez;

Rat id-degriet taghha tas-16 ta’ Novembru, 2010, li bih gieghedet il-
kawza ghas-smigh tal-1 ta’ Di¢embru, 2010, u ordnat in-notifika lill-
intimat;

Rat it-Twegiba mressqa mill-intimat Avukat Generali fl-1 ta’ Dicembru,
2010, li biha u ghar-ragunijiet hemm imfissra, laga’ ghall-azzjoni tar-
rikorrent billi gal li ma sehh |-ebda ksur tal-jedd fundamentali msemmi
mir-rikorrent ghaliex il-procediment kontrih tmexxa kif imiss tant i I-istess
rikorrent inheles minn kull akkuza li saret kontrih. Zied jghid li ma kien
hemm xejn matul it-tmexxija tal-imsemmi procediment li ma sarx skond
il-ligi jew li sar jew tmexxa hazin, filwaqt li huwa mexxa kontra r-rikorrent
fuq il-bazi ta’ indizji u suspetti ragonevoli, bhalma jigri f'kull kaz iehor tax-
xorta tieghu. L-iskomdu mgarrab mir-rikorrent marbut mal-harsien tal-
kundizzjonijiet tal-helsien provvizorju tieghu mill-arrest fuq xilja ta’ reat
serju ma tistax tkun ksur tal-jedd tieghu ghal smigh xieraq dagslikieku hu
kien inzamm taht arrest. Temm jghid li, minhabba dawn ir-ragunijiet u
ohrajn li jissemmew fit-trattazzjoni, il-Qorti jmissha ti¢had it-talbiet kollha
tar-rikorrent;

Rat id-dikjarazzjoni maghmula mill-avukat difensur tar-rikorrent fis-smigh
tal-1 ta’ Diéembru, 2010%, Ii biha stqarr li I-biééa I-kbira tal-provi li ried
iressaq kienet tikkonsisti fatti gudizzjarji relattivi ghall-procediment
mehud kontra [-patroCinat tieghu quddiem il-Qrati ta’ kompetenza
kriminali;

Rat in-Nota mressga mir-rikorrent fid-9 ta’ Novembru, 20117, b’kopja ta’
siltiet mehudin mill-pro¢edimenti quddiem il-Qorti tal-Magistrati (Malta)
bhala Qorti Istruttorja (Nru. 374/2004) u quddiem il-Qorti Kriminali (Att
tal-Akkuza Nru. 3/08);

! Pag. 12 tal-process
2 Pagg. 18 sa 412 tal-process
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Rat id-degriet taghha tal-10 ta’ Novembru, 20113 li bih tat zmien lir-
rikorrent biex iressaq affidavit bix-xhieda tieghu, kif kien talab li jaghmel;

Rat |-affidavit imressaq mir-rikorrent fil-31 ta’ Jannar, 2012, flimkien ma’
prospett tad-danni reklamati minnu ghall-finijiet tal-azzjoni tieghu;

Rat in-Nota mressga mill-intimat fil-31 ta’ Jannar, 2012°, li mehmuza
mieghu kien hemm affidavit bix-xhieda tal-Ispettur Silvio Valletta;

Rat id-degriet taghha tat-22 ta’ Mejju, 2012°, li bih iddikjarat maghlugq I-
Istadju tal-gbir tal-provi wara li l-avukati difensuri tal-partijiet rispettivi
iddikjaraw li kienu geghdin jirrinunzjaw ghall-kontro-ezamijiet relattivi, u
tat zmien lill-partijiet biex iressqu s-sottomissjonijiet taghhom bil-miktub;

Rat i7n-Nota ta’ Sottomissjonijiet imressga mir-rikorrent fid-9 ta’ Lulju,
20127

Rat in-Nota ta’ Sottomissjonijiet imressqga mill-intimat Avukat Generali fil-
31 ta’ Awwissu, 20128, bi twegiba ghal dik tar-rikorrent;

Semghet it-trattazzjoni ulterjuri tal-avukati tal-partijiet;
Rat I-atti kollha tal-kawza;

Rat id-degrieti taghha li bihom halliet il-kawza ghas-sentenza,;

Ikkunsidrat:

llli din hija azzjoni dwar ksur ta’ jedd fundamentali ta’ smigh xieraq fi
zmien ragonevoli b’rizultat ta’ pro¢eduri kriminali li ntemmu bil-helsien
tar-rikorrent wara bosta snin;

llli ghal din l-azzjoni, |-intimat laga’ billi qal li ma sehh I-ebda ksur tal-jedd
fundamentali msemmi mir-rikorrent ghaliex il-pro¢ediment kontrih tmexxa
kif imiss tant li |-istess rikorrent inheles minn kull akkuza li saret kontrih.
Zied jghid li ma kien hemm xejn matul it-tmexxija tal-imsemmi
pro¢ediment li ma sarx skond il-ligi jew li sar jew tmexxa hazin, filwaqt i

% Pag. 413 tal-process

* Pagg. 417 — 8 tal-process

® Pagg. 419 sa 422 tal-process
® Pag. 424 tal-process

" Pagg. 427 — 9 tal-process

8 Pagg. 431 sa 441 tal-process
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huwa mexxa kontra r-rikorrent fuq il-bazi ta’ indizji u suspetti ragonevoli,
bhalma jigri fkull kaz iehor tax-xorta tieghu. L-iskomdu mgarrab mir-
rikorrent marbut mal-harsien tal-kundizzjonijiet tal-helsien provvizorju
tieghu mill-arrest fuq xilja ta’ reat serju ma tistax tkun ksur tal-jedd tieghu
ghal smigh xieraq dagslikieku hu kien inzamm taht arrest. Temm jghid i,
minhabba dawn ir-ragunijiet u ohrajn li jissemmew fit-trattazzjoni, I-Qorti
jmissha tichad it-talbiet kollha tar-rikorrent;

llli mill-atti tal-kawza johordu dawn il-fatti_ewlenin_rilevanti. Fid-9 ta’
Mejju, 2004, ingala’ in¢ident bejn ir-rikorrent u wiehed Saviour Mangion u
li matulu nghad li kienet sparata arma tan-nar. L-ghada, 10 ta’ Mejju,
2004°, ir-rikorrent tressaq taht arrest mill-Pulizija Ezekuttiva quddiem il-
Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja u kien mixli, fost ohrajn,
bit-tentat qtil tal-istess Mangion u b’garr u sparar b’arma tan-nar f’post
pubbliku. Dak inhar li tressaq huwa talab u nghata I-helsien mill-arrest™
b’éerti kundizzjonijiet imposti mill-Qorti**;

llli I-ghada li sehh l-in¢ident u xi hin qabel tressaq quddiem il-Qorti, r-
rikorrent kien halla stqarrija mal-Pulizija u ghazel li jiffirmaha®;

lIli process verbal redatt minn Magistrat Inkwirenti dwar |-imsemmi
inCident inghalaq fis-17 ta’ Mejju, 2004, gabel ma kienu saru I-
kostatazzjonijiet mill-esperti mahtura mill-istess Magistrat u fuq talba tal-
Kummissarju tal-Pulizija li talab li tinghalaq I-inkjesta u li I-kaz jintbaghat
ghand Magistrat iehor™, ladarba r-rikorrent kien lahaq tressaq b’arrest
quddiem il-Qorti u mixli bir-reati msemmija aktar gabel;

llli I-kumpilazzjoni quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti
Istruttorja nghalget fid-9 ta’ Gunju, 2004, wara li kienet instemghet ix-
xhieda tal-ispettur u tal-mizzewgin Mangion. L-Avukat Generali rega’
irrinvija l-atti lill-Qorti Istruttorja fit-23 ta’ Lulju, 2004, fejn dakinhar il-
prosekuzzjoni tenniet li ma kellhiex provi ohrajn xi tressaq;

llli r-rikorrent ressaq ghadd ta’ rikorsi (I-ewwel fosthom sahansitra I-
ghada li nghata I-helsien mill-arrest**) quddiem dik il-Qorti biex ikun jista’
jsiefer minn Malta fuq xoghol marbut man-negozju tieghu. Kull talba li
saret (u fl-atti jinsabu xejn angas minn ghaxar (10) rikorsi bhal dan fuq
medda ta’ sena u tliet xhur) intlaqghet u kif ukoll intlaqghet it-talba tieghu
ghall-bdil fil-kundizzjonijiet imposti fuqu meta nghata I-helsien provvizorju

° Pagg. 26 — 7 tal-process

0 pag. 35 tal-process

! Pagg. 36 — 9 tal-process

2 Dok “SV1”, fpagg. 63 — 6 tal-process
2 Dok fpagg. 51 — 7 tal-process

% Dok fpag. 42 tal-process
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mill-arrest”.  Bis-sahha ta’ degriet moghti minn dik il-Qorti fit-13 ta’
Jannar, 2006, wara talba |li ghamel bZzewg rikorsi kwazi identi¢i
mressqa fit-12 ta’ Jannar, 2006, tnehhielu l-obbligu li ta’ kull darba li
jkollu bzonn isiefer jogghod jitlob il-permess b’rikors;

Illi fl-4 ta’ Frar, 2005, ir-rikorrent ressaq rikors biex jigbed l-attenzjoni
tal-Qorti tal-Magistrati dwar id-dewmien fl-gheluqg tal-kumpilazzjoni u |-
hsara li dak id-dewmien kien gieghed igiblu fil-gadi tax-xoghol tieghu u
fit-thejjija tad-difiza fil-kaz li kien ghaddej minnu;

llli I-kawza baqgghet tkun differita, ghal raguni jew ohra, sa Awwissu tal-
2007, meta tressaq ir-rapport tal-espert forensiku I-Ispizjar Mario
Mifsud®®. Ta’ min jghid li minkejja li dan I-espert jidher |i nhatar sa mill-
bidunett tal-procediment mill-Magistrat Inkwirenti, tali hatra kienet
formalment ratifikata biss fil-15 ta’ Gunju, 2007. Mill-provi hareg ukoll i,
ghalkemm l-istess espert kien regolarment jissejjah biex jidher quddiem
iI-Qorti Inkwirenti tul iz-zmien kollu li damet miexja I-kumpilazzjoni kontra
r-rikorrent, hu ma kien qatt inghata I-kampjuni li ttiendu mill-persuna u I-
hwejjed tar-rikorrent ghall-ezami tal-gunshot residue. Mhux hekk biss,
izda bejn Frar tal-2005 u Gunju tal-2006 kien deher fi tmien differimenti
quddiem dik il-Qorti biex jgharrafha li t-taghmir li bih kienu jsiru t-testijiet
kien bil-hsara u kellu jinxtara taghmir iehor?’;

lli l-intimat Avukat Generali hareg |-Att tal-Akkuza kontra r-rikorrent fid-
29 ta’ Frar, 2008*. [I-Qorti Kriminali gieghdet il-kawza ghas-smigh u t-
trattazzjoni tal-e¢cezzjoni preliminari mgajma mir-rikorrent (akkuzat)
ghad-9 ta’ Gunju, 2008%*. Fis-smigh tad-9 ta’ Gunju, 2008, wara li |-
Prosekuzzjoni ghamlet dikjarazzjoni dwar ix-xhieda milquta mill-
ec¢éezzjoni preliminari, I-akkuzat irtira I-eééezzjoni preliminari®®;

llli 1-guri kien imgieghed ghas-smigh tal-10 ta’ Mejju, 2010. B’nota
mressqga fil-15 ta’ Frar, 2010%*, l-akkuzat gharraf lill-Qorti Kriminali i
huwa kien ghazel li I-kaz tieghu ma jinstemax minn guri maghzul, ghall-
finijiet tal-artikolu 436(6) tal-Kodi¢i Kriminali;

'3 Degriet 3.12.2004, fpag. 103 tal-process

% Pag. 203 tal-process

7 Pagg. 194 — 5 u 196 — 7 tal-process

'8 Dok fpag. 120 tal-process

9 Dok fpagg. 300 — 333 tal-process

2 pagg. 122, 132, 161, 187, 203, 214, 217 u 220 tal-process
2 Att tal-Akkuza 3/08, Fpagg. 337 — 9 tal-process

2 Dok fpag. 354 tal-process

2 Dok fpag. 358 tal-process

% Dok fpag. 361 tal-process
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llli I-kawza nstemghet fug medda ta’ tlitt ijiem bejn 1-10 ta’ Mejju, 2010 u
t-12 ta’ Mejju, 2010, meta dakinhar inghatat is-sentenza li biha u ghar-
ragunijiet hemm imfissra sabet lill-akkuzat mhux hati tal-akkuzi mressqa
kontrih u helsitu minnhom?>;

i fil-15 ta’ Novembru, 2010, ir-rikorrent fetah din il-kawza;

lIli ghal dak li jirigwarda l-aspetti legali marbuta mal-kaz il-Qorti tqis li |-
IIment tar-rikorrent dwar il-ksur ta’ jedd fundamentali li minnu jilmenta
jinbena fug id-dewmien li ha I-kaz tieghu quddiem il-Qorti ta’ kompetenza
kriminali u wkoll ghall-fatt li jishaq li ma messu qatt inbeda kaz kontrih
meta kien jidher mill-ewwel li I-akkuzi mressqga kontrih kienu ghal kollox
fiergha u mibnija biss fuq sthajjil tal-mizzewgin Mangion. F'dan ir-
rigward, jilminta bi ksur tal-jedd tieghu ghal smigh xieraq ukoll ghall-fatt li
I-Qorti Istruttorja ma messha qatt sabet li kienu rrizultaw elementi
bizzejjed biex hu seta’ jitgieghed tant att ta’ akkuza. Ma’ dan izid jghid li
ghal medda ta’ snin kien suggett ghall-kundizzjonijiet tal-liberta’
provvizorja, nfieq zejjed ta’ spejjez marbuta mal-pro¢eduri, I-iskomdu i
ma setax isiefer meta mehtieg bla ma jkollu jogghod jitlob il-permess ta’
gorti u, fuqg kollox, l-ansjeta’ li gab mieghu il-fatt li kien mixli b’reati u I-
effett li dan kollu halla fugu wkoll fil-gasam tan-negozju tieghu. F’dan
kollu, huwa jilmenta minn ksur taht |-artikolu 6(1) tal-Konvenzjoni;

[lli l-artikolu 6(1) tal-Konvenzjoni fil-parti rilevanti ghal din il-kawza
jipprovdi li “Fid-decizjoni tad-drittijiet civili u ta’ I-obbligi tieghu jew ta’ xi
akkuza kriminali kontra tieghu, kulhadd huwa intitolat ghal smigh
imparzjali u pubbliku fi Zmien ragonevoli minn tribunal indipendenti u
imparzjali mwaqqaf bligr’;

lIli fdan ir-rigward l-awturi jishqu li “the Court has more than once
referred to ‘the prominent place which the right to a fair trial holds in a
democratic society within the meaning of the Convention’, a
consequence of which is that ‘there can be no justification for

interpreting article 6(1) of the Convention restrictively >,

lIli nghad ukoll b’awtorita’ mill-oghla Qrati taghna li d-dispozizzjonijiet tal-
imsemmi artikolu huma mahsuba biex jassiguraw il-harsien taz-zewq
principji tal-haqq naturali tal-audi alteram partem u tan-nemo judex in
causam propriam. Mizjuda ma’ dan il-ghan, u mhux minfloku jew bi

% Dok Fpagg. 395 sa 404 tal-process
%% Harris, O’Boyle & Warbrick Law of the European Convention on Human Rights (1995), pag. 164
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hsara ghalih, hemm [-element tal-heffa ragonevoli tal-pro¢ediment ta’
kawza®’;

llli d-dritt ghal smigh xieraq gheluqg zmien ragonevoli, madankollu,
mhuwiex xi dritt illimitat, imma huwa regolat ragonevolment bil-procedura
li tkun fis-sehh minn Zzmien ghal zmien®®. Imma dan igib mieghu wkoll li
jekk il-procedura tistabilixxi regoli biex bihom jithaddem is-smigh kif imiss
tal-kawzi, in-nuqqas ta’ tharis tal-istess regoli a skapitu ta’ xi parti
ghandu, fil-fehma meqjusa ta’ din il-Qorti, igib mieghu ¢ensura u jaghti
lok ghal rimedju, izjed u izjed jekk ghan-nuqqas ta’ tharis imsemmi I-parti
ma jkollha |I-ebda sehem jew titija;

[lli d-dritt fondamentali tal-individwu |i jkollu I-kawza tieghu mismugha
b’mod xieraq u fi zmien ragonevoli timponi fuq I-Istat |i jhares id-Dritt li
jassigura l-ezistenza u z-zamma fis-sehh ta’ sistema effi¢jenti ta’
amministrazzjoni ta’ gustizzja. Dan jitnissel billi I-Istat jipprovdi strutturi,
rizorsi u ghodod li bihom il-Qrati jkunu jistghu jwettqu xogholhom kif
imiss. B’zieda ma dan, inghad ukoll li I-investigazzjoni ta’ dewmien fis-
smigh ta’ kawza m’ghandhiex issir semplicistikament fit-termini dojoq tal-
kawza partikolari, imma ftermini ferm usa’ li jhaddnu ¢-¢irkostanzi kollha
li fihom dik il-Qorti tkun geghda tahdem fiz-zmien relattiv?®;

lIli b’danakollu, jekk minhabba Il-inadekwatezza tal-istrutturi li tfasslu biex
tithaddem il-makna tal-amministrazzjoni tal-gustizzja jbati bla htija ¢-
éittadin, I-Istat irid jaghmel tajjeb ghal tali tbatija®®. Ghaliex kif galet il-
Qorti Ewropeja tad-Drittijiet tal-Bniedem f'ghadd ta’ kawzi, meta kienet
geghda tgharbel I-implikazzjonijiet u I-implimentazzjoni tal-artikolu 6 tal-
Konvenzjoni, “... (that article) imposes on the Contracting States the
duty to organise their judicial systems in such a way that the Courts can
meet the requirments of this provision [Salesi vs Italy (26/2/1993)]. It
wishes to reaffirm the importance of administering justice without delays
which might prejudice its effectiveness and credibility [Katte Klitsche de
la Grange vs ltaly (27/10/1994)]". Aktar ricentement, dik il-Qorti
kienet fqaghda li zzid tghallem li “whether or not the subject matter of
the cases called for particular urgency in deciding them, ... it is for the
Contracting States to organise their legal systems in such a way that
their courts can guarantee the rights to everyone to obtain a final

" Kost. 10.6.1966 fil-kawza fl-ismijiet Leone Misrahi et vs Rosaria Cassar et (mhix pubblikata)

% Kost. 27.6.1994 fil-kawza fl-ismijiet Brincat vs Il-Prim Ministru et (Kollez. Vol: LXXVII1.i.160)

2 Kost. 23.1.1995 fil-kawza fl-ismijiet Manduca vs Prim Ministru (Kollez. Vol: LXXIX.i.1 fpag. 23)

% p A Kost. 29.10.1992 fil-kawza fl-ismijiet Stephen Attard noe vs |l-Prim Imhallef Dr. Carmelo Schembri et (mhix
ubblikata)

' Ara QEDB 28.7.1999 fil-kawza fl-ismijiet A.P. vs Italja (Applik. Nru. 35265/97) § 18
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decision on disputes relating to civil rights and obligations within a
reasonable time [Horvat vs Croatia (26/7/2001)]"%;

lIli meta mbaghad gie mistharred I-aspett tar-ragonevolezza fit-tmexxija 'l
quddiem tal-kawzi, dik il-Qorti kellha dan xi tghid: “reasonableness ...
must be assessed in each case according to the particular
circumstances. ... The Court has, for this purpose, had regard, inter alia,
to the complexity of the case, and to the conduct of both the applicant
and the competent authorities...”® maghdud ma’ dawn ukoll “.the
importance of what was at stake for the applicant in the litigation”®*. Ta’
min jghid li fil-gies tal-kriterju tar-ragonevolezza fil-mixi ’| quddiem ta’
smigh ta’ kawza ta’ indoli kriminali ma hemm |-ebda terminu assolut u
ma hemm l-ebda fattur partikolari hawn fug imsemmi li wahdu huwa
determinanti. I¢-cirkostanzi kollha maghdudin flimkien b’effett kumulattiv
ghandhom ikunu bazi tajba biex jitqies il-kriterju tar-ragonevolezza fid-
dewmien proéedurali®

llli dwar dewmien fis-smigh ta’ kawzi minhabba I-ghadd kbir ta’ kawzi li
jkunu geghdin jistennew is-smigh, il-Qorti Ewropeja kellha dan xi tghid:
“A temporary backlog of court business does not entail a Contracting
State’s international liability, if it takes appropriate remedial action with
the requisite promptness [Union Alimentaria Sanders vs Spain
(7/7/1989)]. However, according to the Court’s established case-law, a
chronic overload cannot justify an excessive length of proceedlngs”36
F'dan il-kuntest jinsab mghallem b’awtorita’ wkoll li “The Convention
places a duty on the contracting parties, which applies regardless of
cost, to organise their legal systems so as to allow the courts to comply
with the requirements of Article 6(1)’. It follows that a State may be held
liable not only for any delay in the handling of a particular case in the
operation of a generally expeditious system for the administration of
justice, but also for a failure to increase resources in response to a
backlog of cases and for structural deficiencies in its system of justice
that causes delay™’;

[l hu meqjus li I-htiega ta’ smigh xieraq ghelug zmien ragonevoli fil-kaz
ta’ procedura kriminali fl-artikolu 6 tal-konvenzjoni “is to guarantee that
within a reasonable time, and by means of a judicial decision, an end is
put to the insecurity into which a person finds himself as to his civil-law
position or on account of a criminal charge against him; in the interest of

*2 Ara QEDB 19.12.2002 fil-kawza fl-ismijiet Culjak vs Kroazja (Applik. Nru. 58115/00) § 63

% Ara QEDB 6.5.1981 fil-kawza fl-ismijiet Buchholz vs Germanja (Applik. Nru. 7759/77) § 49

% Ara QEDB 25.2.2000 fil-kawza fl-ismijiet Gast & Popp vs Germanja (Applik. Nru. 29357/95) 8 70

% Kost. 12.2.2010 fil-kawza fl-ismijiet Francis Said vs L-Avukat Generali

% Ara QEDB 01.07.1997 fil-kawza fl-ismijiet Pammel & Probsteiner vs Germanja (Applik. Nru. 17820/91) § 69
" Harris, O’ Boyle & Warbrick, op. cit., pag. 227
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the person in question as well as of legal certainty. This rationale entails
that the provision also applies in cases where there is no question of

detention on remand”%;

lIli ghalhekk il-htiega ta’ smigh xieraq fi zmien radonevoli, taht il-
Konvenzjoni tinbena fuq il-fatt li (a) id-dewmien igieghed fil-periklu |-
effettivita’ u I-kredibilta” tal-§ustizzja; (b) il-htiega li I-persuna mixlija
tinghata l-opportunita’ ta’ difiza xierga w effettiva tant li jinghad li “the
right to a speedy trial has traditionally been perceived as protecting two
basic rights of the accused. First the accused should not for an unduly
long period remain in a state of uncertainty about his fate or be
subjected to a series of disabilities normally associated with the initiation
of criminal proceedings. Secondly speedy proceedings are designed to
safeguard the right of the accused to mount an effective defence; the
passage of time may result in the loss of exculpatory evidence™?; (¢) d-
dewmien johloq fil-persuna mixlija li tithalla hekk ghal zmien twil stat ta’
incertezza fuq il-verdett tal-inno¢enza jew il-htija taghha u fuq Xx’sejjer
ikun id-destin taghha; u (d) d-dewmien ta’ proceduri kriminali ghandu
effett negattiv fuq il-fama tal-persuna mixlija;

llli dwar kif titkejjel ir-ragonevolezza taz-zmien fil-kaz ta’ proceduri
kriminali, huwa meqjus li generalment dan iz-zmien jibda jghodd (“dies a
quo”) mill-wagqt li I-persuna ssir taf X'inhi l-akkuza li gieghda ssir kontra
taghha, ghaliex hu minn tali waqt li jibda I-interess taghha li I-akkuza
tkun determinata u maqtugha. Dan ifisser li mhux tabilfors li z-zmien
jibda minn x’hin il-persuna tkun mixlija formalment, izda jista’ jibda minn
x’hin il-persuna tkun mgharrfa li gieghda taht stharri§g u li tkun gieghda
tinzamm taht arrest preventiv minhabba dak l-istharrig sakemm issir |-
ghazla jekk titressagx mixlija formalment quddiem Qorti®°. Dak iz-zmien
jibga’ jitkejjel sakemm (“dies ad quem”) iz-zmien tal-incertezza mahluga
bil-pendenza tal-pro¢edura jkun intemm. Dan isehh jew mal-ghoti tas-
sentenza li tkun jew mal-gheluq taz-zmien li minnha seta’ sar appell**;

lIli kif inghad qabel, ir-ragonevolezza taz-zmien mehud fis-smigh ta’
kawza ma titkejjilx biss bit-tul u langas fl-astratt, imma trid titgies fid-dawl
tac-Cirkostanzi kollha tal-kaz. Madankollu, jinghad Ii “although
consistently acting on the basis that each case must be considered on
its facts, so that there is no objective limit to the length of time that can

% van Dijk, van Hoof, van Rijn, Zwaak Theory & Practice of the European Convention on Human Rights (4th Edit, 2006), pg.
602 -3

* Stephanos Stavros — The guarantees for Accused Persons under Article 6 of the European Convention on Human Rights —
pag 77

“° QEDB 25.2.1993 fil-kawza fl-ismijiet Dobbertin vs Franza (Applik. Nru. 13089/87) §§ 9 u 38

“* QEDB 19.2.1991 fil-kawza fl-ismijiet Angelucci vs Italja (Applik. Nru. 12666/87) § 15
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be taken, in all cases which have taken over eight years or more, the

Court has in fact always found a breach of Art. 6 (1)"%;

[lli 1-Qorti issa sejra tqis jekk kemme-il darba fil-kaz li ghandha quddiemha
kienx hemm tassew ksur tar-regola taz-zmien ragonevoli fid-dawl tal-
kriterji li ssemmew aktar gabel. Jibda biex jinghad li |-process kollu
kontra r-rikorrent beda fl-ghaxra ta’ Mejju tal-2004 u s-sentenza i
temmet il-process kollu nghatat fit-12 ta’ Mejju ta’ 1-2010 jigifieri sitt snin
u jumejn. ll-fatt wahdu li s-sentenza helset lir-rikorrent minn kull xilja ma
jgibx li I-process kien wiehed fieragh jew li sar b’'mod vessatorju. Minn
dak iz-zmien, il-gbir tal-provi dam sejjer sa Awwissu tal-2007, ghalkemm
hawn ukoll kien hemm bosta differimenti li fihom, ghal haga jew ghal
ohra, ma kien sar xejn. Hareg ukoll li, matul dak iz-zmien, minbarra |-
kwestjoni tar-regolarita’ tal-hatra tal-espert forensiku, kien hemm zmien
twil fejn it-taghmir li fuqu kellhom isiru I-ezamijiet tal-gunshot residue ma
kienx ged jahdem. Min-naha l-ohra, sal-2006, ir-rikorrent kien talab u
nghata bdil aktar favorevoli tal-kundizzjonijiet tieghu ghall-helsien mill-
arrest u kif ukoll dwar il-pro¢eduri li kienu ntalbu biex hu jkun jista’ jhalli
Malta fuq safar minn zmien ghal zmien b’rabta man-negozju tieghu;

llli jidher li bicca sewwa miz-zmien li ttiehed minhabba kwestjonijiet ta’
natura pro¢edurali. Kemm hu hekk, ftit kien I-ghadd ta’ xhieda effettivi li
nstemghu fit-tliet snin u fughom li I-kaz kien gieghed quddiem il-Qorti tal-
Magistrati bhala Qorti Istruttorja. Kif inghad qabel, il-bi¢c¢a I-kbira tar-
rinviji li saru mill-Ufficcju tal-Avukat Generali kienu marbuta mat-tressiq
tax-xhieda tal-esperti mahtura mill-Magistrat Inkwirenti. Matul iz-zmien
kollu li I-kaz kien ged jistema’ quddiem il-Qorti tal-Magistrati, ghadda
minn idejn tliet gudikanti differenti;

lIli ma jistax jinghad li kien hemm dewmien jew tnikkir fil-pro¢ediment
quddiem il-Qorti Kriminali wara li hareg I-Att tal-Akkuza. Minbarra li kien
hemm smigh minhabba eécezzjoni preliminari mgajma mill-akkuzat (i
kienet ¢eduta mal-ewwel smigh), il-guri nzamm u nstema’ malajr u s-
sentenza nghatat dakinhar stess (madwar tliet sighat wara li saru |-ahhar
sottomissjonijiet mid-difensuri tal-partijiet);

llli fil-qafas tal-pro¢ediment li tressaq quddiemha din il-Qorti tifhem i r-
rikorrent ma kellu I-ebda htija jew sehem u ma jistax jitghabba b’dawn in-
nuqgqasijiet procedurali ghax ma ntweriex li kien hu li indu¢ihom. Mhux
hekk biss, imma minhabba li |-htieda tal-prova xjentifika kienet il-fus tal-
kaz kollu u tas-sahha tax-xiljiet i saru kontrih, il-prova xjentifika kienet

2 Harris, O’Boyle & Warbrick, op. cit., pag. 228
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kru¢jali ghad-difiza tar-rikorrent u d-dewmien fid-determinazzjoni taghha
kienet xkiel ghall-ahjar difiza li seta’ jhejji fl-istess kaz. Fil-fehma tal-
Qorti, dan kollu jfisser li dawn in-nugqgasijiet jaqghu fil-parametri tal-
imgiba tal-awtoritajiet kompetenti u li ghaliha jridu jwiegbu huma;

lIli kien sewwasew minhabba dan |-aspett |i |-procediment quddiem il-
Qorti tal-Magistrati bhala Qorti Istruttorja ddewwem u twal aktar minn
dak li kien mistenni jew mixtieq. F’¢irkostanza bhal din, u minkejja r-
ragunijiet i jistghu jingiebu 'l quddiem, id-dewmien fl-gheluq tal-
proc¢ediment (aktar u aktar pro¢ediment ta’ sura kriminali) iwassal ghal
ksur tal-jedd li I-kaz jinstema’ fi zmien ragonevoli*’;

llli dwar l-aspett tal-komplessita’ tal-kaz, il-Qorti ssib li I-kaz ma kienx
wiehed kompless. Ix-xiljiet kienu cari fil-qafas ta’ episodju ta’ incident
wiehed Ii I-Qorti Kriminali mill-ewwel rat li kien il-frott ta’ mgiba Zbaljata
tal-prezunt vittma li deherlu li kellu jiehu rajh f'idejh fi kwestjoni ta’ natura
civili marbuta ma’ negozju |i sar bejnu u r-rikorrent dwar bejgh ta’
remissa, minflok ma halla li jitmexxa b’pariri legali. Kemm hu hekk,
jidher li, sa zmien twil gabel ma gie biex jibda jinstema’ I-guri, kien
sahansitra ntlahaq ftehim bejn Mangion u r-rikorrent li bih tal-ewwel kien
irrinunzja wkoll (safejn kienu rinunzjabbli) ghall-azzjoni kriminali kontra r-
rikorrent™. L-ghadd ta’ xhieda li tressqu wkoll kien wiehed zghir. Kien
hemm I|-aspett tas-sehem tal-parti Civili fil-kkawza. Izda b’dan kollu, ma
jidhirx li I-kaz kien wiehed kompless jew li ikkomplika ruhu b’xi mod
minhabba |-imsemmija parte civile;

llli I-intimat jishaq li, ghall-mod kif tmexxew il-proc¢eduri quddiem il-Qorti
tal-Magistrati, dejjem tharsu |-jeddijiet tar-rikorrent ghal smigh xieraq u |-
kaz instema’ regolarment u bla tidwir zejjed. Jghid li kull talba li saret
mir-rikorrent intlagghet u li gatt ma nzamm milli jibga’ jmexxi n-negozju
tieghu bla xkiel. Jissottometti li I-kwestjoni tal-hsara fit-taghmir li kien
mehtieg biex jinhargu I-konkluzjonijiet tar-rapport tal-espert forensiku ma
janhtix ghalihom hu (jigifieri I-intimat) u langas il-Qorti. [I-Qorti tqis li jekk
huwa tabilhaqq minnu li hsara fit-taghmir ma twegibx ghaliha u la I-Qorti
u langas I-Avukat Generali, madankollu |-Istat ma jistax ifarfar minn fuqu
r-responsabbilta’ li jara, kif inghad gabel, li t-tmexxija tal-kawzi tkun
garantita billi wiehed jara li |I-Qrati jinghatawlhom I-istrutturi mehtiega
biex jistghu jwettqu xogholhom sewwa u kif imiss. F’din il-kawza, sehem
l-intimat mhuwiex biss dak marbut mat-tmexxija tal-kaz kontra r-rikorrent,

*® Kost. 3.10.2014 fil-kawza fl-ismijiet Daniel Alexander Holmes vs Avukat Generali et, u P.A. (Kost) TM 16.1.2015 fil-
kawza fl-ismijiet Samuel Onyeabor vs Avukat Generali (appellata)
4 Ara Dok “JR1”, fpagg. 345 — 6 tal-process
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izda wkoll bhala rapprezentant tal-Istat li kontra tieghu I-istess rikorrent
iressaq l-ilment ta’ ksur ta’ jedd fundamentali;

[lli dwar |-imgiba tar-rikorrent innifsu tul il-medda taz-zmien li I-kaz dam
jitmexxa, l-intimat lejalment ma jgangal |-ebda attribuzzjoni. Qari xieraq
tal-atti rilevanti wkoll tixhed illi r-rikorrent ma tawwal bl-ebda mod il-
proc¢eduri u |-Qorti, wara |i fliet sewwa I-provi mressga u gieset il-
kronologija tal-fatti, ma ssibx li r-rikorrent kien b’xi mod ikkontribwixxa
biex twal iz-zmien li hadet il-kawza tieghu. Min-naha I-ohra, filwaqt i s-
sehem tal-parti akkuzata fil-kejl tad-dewmien ta’ pro¢eduri kriminali jista’
jkun rilevanti biex wiehed iqgis jekk kienx hemm kontributorjeta’ min-naha
taghha, il-ligi ma tistenniex li |-istess akkuzat jikkollabora attivament fil-
procedura li tista’ twassal ghas-sejbien tal-htija tieghu®™ u langas ma
ghandu jkun kastigat li ngeda bir-rimediji kollha li taghtih il-ligi*°;

lIli, meta jitqiesu ¢-Cirkostanzi kollha tal-kaz, il-Qorti tasal ghall-fehma i,
filkkaz konkret, kien hemm ksur tar-rekwizit tas-smigh xieraq fgheluq
zmien ragonevoli minhabba d-dewmien, u ghalhekk I-ewwel talba tar-
rikorrent sejra tintlaga’;

llli dwar ir-rimedju mitlub mir-rikorrent, il-Qorti tinnota li din il-kawza
nfethet wara |i kienu ntemmu I-pro¢eduri kriminali.  Bis-sentenza
moghtija, ir-rikorrent kien inheles minn kull akkuza. La I-Kostituzzjoni u
langas il-Konvenzjoni ma jfissru ximisshom ikunu |-effetti ta’
proc¢edimenti kriminali meta jinstab ksur tal-element tas-smigh xieraq fi
zmien ragonevoli. Xi kittieba juru I-fehma li “It would seem to ensue from
this provision that, if the reasonable time has been exceeded and,
consequently, the determination can no longer be made within a
reasonable time, the proceedings would have to be stopped and the civil
action and the criminal charge be declared inadmissible. However, in
the Strasbourg case law a more flexible view has been adopted: ‘an
excessive length of criminal proceedings can in principle be
compensated for by measures of the domestic authorities, including in
particular a reduction of the sentence on account of the length of
procedure’. ... in criminal procedures the public interest in the
prosecution and conviction of the criminal may be so great that the
prosecution should not be stopped for the sole reason that the
reasonable time has been transgressed: another, more proportionate

compensation should be awarded to the victim of the transgression™’;

“% Van Dijk, van Hoof, van Rijn, Zwaak op. cit., pag. 607 ]
“® Kost. 3.2.20009 fil-kawza fl-ismijiet Francis Said et vs L-Avukat Generali
*" van Dijk, van Hoof, van Rijn, Zwaak op. cit. pag. 611
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I, fil-kaz tal-lum, ir-rikorrent ghal ragunijiet ovvji mhux gieghed jitlob it-
thassir tas-sentenza moghtija fir-rigward tieghu. Ir-rikorrent gieghed
jippretendi hlas ta’ kumpens xieraq;

llli dwar il-kwestjoni tal-kumpens li jithallas fkaz ta’ sejbien ta’ ksur tal-
artikolu 6 tal-Konvenzjoni, jibda biex jinghad li I-ghoti ta’ kumpens huwa
fakultativ*®, ghaliex dikjarazzjoni li sehh ksur tal-jedd ta’ smigh xieraq
wahedha tista’ sservi sakemm rimedju bhal dak jista’ jitgies bhala
wiehed effettiv u effikaci li jizgura lill-parti mgarrba r-restitutio in integrum
tal-jeddijiet taghha®®. Min-naha |-ohra, jekk kemm-il darba I-Qorti tqis |i
jkun xieraq li taghti lill-persuna mgarrba xi sura ta’ kumpens dan
m’ghandux ikun ezercizzju ta’ komputazzjoni ta’ danni bhalma jsir, per
ezempju, fi process cCivili normali. Inghad mill-Qrati taghna |i “kawza
kostituzzjonali ghal dikjarazzjoni ta’ lezjoni ta’ dritt fondamentali
m’ghandhiex tigi konvertita fkawza ghal danni akwiljani. Meta jigi
riskontrat dewmien skond l-artikolu 6, ir-rimedju ghandu jkun, bhala
regola, kumpens Kkonsistenti fdanni morali li jkunu jirrispekkjaw id-
dewmien ingustifikat, u dan indipendentement min-natura tal-kawza jew
il-valur tal-proprjeta’ in kontestazzjoni, u bla pregudizzju ghad-danni

materjali ossija reali li dak id-dewmien seta’ effettivament ikkawza™>;

i fil-kaz tal-lum ir-rikorrent ressaq prospett mahluf li fih fisser kemm
gieghed jippretendi kumpens bhala rimedju ghall-ksur ta’ jedd
fundamentali li minnu jilminta. Huwa fassal tali prospett fuq il-gligh taz-
zewd kumpanniji tieghu tul il-medda tas-snin li fihom dam miexi I-kaz
tieghu quddiem il-Qrati. Dawn, imbaghad, ghadda biex gasamhom fuq
ghadd ta’ sighat li gabu medja ta’ kumpens mitlub ta’ erba’ mija u tmienja
u sittin euro (€ 468) kull siegha;

llli I-Qorti jidhrilha i fuq il-bazi ta’ dawn il-kunsiderazzjonijiet, il-
pretensjoni tar-rikorrent ma tistax tintlaga’. Fl-ewwel lok, kif tajjeb
jissottometti |-intimat, ir-rikorrent ma twaqggaf fl-ebda hin milli jkompli n-
negozju tieghu tul iz-zmien kollu li damet miexja |-kawza tieghu. Fit-tieni
lok, il-prospett jidher li nhadem fuq gligh redistrat minn zewg kumpanniji
tal-istess rikorrent. Jekk inhu hekk, dan ifisser li, bil-pro¢eduri u
minghajrhom, ir-rikorrent baga’ ghaddej b’sahhtu fin-negozju tieghu u
tant mar tajjeb li, sena wara |-ohra, irregistra gligh. Fit-tielet lok, ir-
rikorrent nagas li jfisser kif il-gligh ta’ zewg kumpanniji (persuni legali
distinti minnu) jissarraf fi kriterju tal-hsara psikologika u I-isem hazin li

“8 K. Reid A Practitioner’s Guide to the European Convention on Human Rights (3rd Edit, 2007) § 111-001, pag. 603 — 4
“ Kost. 11.8.2003 fil-kawza fl-ismijiet John Bugeja vs L-Avukat Generali et
% Kost. 3.2.2009 fil-kawza fl-ismijiet Gasan Enterprises Limited vs Awtorita’ ta’ Malta dwar I-Ambjent u |-Ippjanar
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huwa jghid li wagghu fuqu minhabba I-pro¢eduri kriminali mnedijin
kontrih;

lIli ghalhekk, fid-dawl ta’ dawn il-kunsiderazzjonijiet u wara li gieset il-
kriterji mhaddmin mill-Qorti ta’ Strasbourg u mill-Qrati taghna™*, hija tasal
ghall-fehma li ghall-ksur tal-jedd img@arrab mir-rikorrenti ma tghoddx biss
id-dikjarazzjoni tal-ksur izda lanqas ghandha ssir likwidazzjoni ta’ danni
kif isir fi procediment ordinarju f'azzjoni ghad-danni. Issib Ii jkun rimedju
xieraq jekk ir-rikorrent jinghata kumpens morali. Meta qieset ic-
cirkostanzi kollha tal-kaz, il-Qorti waslet ghall-fehma li dan il-kumpens
ghandu jkun hlas fis-somma ta’ tlitt elef (€ 3,000) li I-intimat irid jaghmel
tajjeb ghalihom fil-kwalita’ tieghu ta’ legittimu rapprezentant tal-Istat;

lIli ghalhekk, il-Qorti sejra tilga’ t-tieni u t-tielet talbiet billi tordna lill-
intimat ihallas lir-rikorrent is-somma msemmija bhala kumpens morali;

Ghal dawn ir-ragunijiet, il-Qorti gieghda taqta’ u tiddeciedi I-kawza billi:

Tilqa’ I-ewwel talba tar-rikorrent u ssib li I-mod kif tmexxa s-smigh tal-
kawza tieghu quddiem il-Qorti tal-Magistrati gab dewmien mhux
misthoqq fil-ligi, u li I-imsemmi dewmien jissarraf fi ksur tal-jedd tieghu
ghal smigh xieraq f'ghelug zmien radonevoli skond I-Artikolu 6(1) tal-
Konvenzjoni;

Tilga’ t-tieni talba tar-rikorrent billi tillikwida d-danni morali ghall-ksur
minnu mg@arrab fis-somma ta’ tlitt elef euro (€ 3,000) u tilga’ t-tielet
talba billi tikkundanna lill-intimat ihallas lir-rikorrent dik is-somma bhala
kumpens ghal tali ksur; u

Tordna lill-intimat ihallas ukoll I-ispejjez tal-kawza

< Sentenza Finali >

® Ara, per ezempju, P.A. (Kost) GV 27.2.2009 fil-kawza fl-ismijiet Henry Cassar vs L-Avukat Generali u Kost. 12.2.2010 fil-
kawza fl-ismijiet Francis Said vs L-Avukat Generali
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