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1. Dan huwa appell ta’ Dimbros Limited [*Dimbros”] minn decizjoni tal-4
ta’ Novembru 2014 tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici [“il-
Bord ta’ Revizjoni’], imwaqqgaf taht ir-Regolamenti tal-2010 dwar il-
Kuntratti Pubbli¢i [‘L.S. 174.047], illi cahdet appell tal-istess Dimbros
minn decizjoni tal-Kunsill Lokali ta’ San Pawl il-Bahar [“il-Kunsill
Lokali”] li kuntratt ghal servizzi ta’ gbir ta’ skart goff jinghata lil Antoine

Fenech [*Fenech’].

2. ll-fatti relevanti sehhew hekk: saret sejha mill-Kunsill Lokali ghal offerti
ghal servizzi ta’ gbir ta’ skart goff. Intefghu seba’ offerti u l-orhos
kienet ta’ Fenech, bi prezz ta’ euro u hamsa u hamsin ¢entezmu
(€1.55) per call, maghduda t-taxxa fuq il-valur mizjud. L-offerta ta’
Dimbros kienet it-tieni orhos, bi prezz ta’ Zzewg euro u tlieta u erbghin
centezmu (€2.43) per call, ukoll bit-taxxa maghduda. B’ittra tat-18
t'Awissu 2014 il-Kunsill Lokali gharraf illi a¢cetta I-offerta ta’ Fenech
‘which was the cheapest and in conformity with all the stipulated

requirements”.

3. PBlittra tal-21 ta’ Awissu 2014 Dimbros ressqget oggezzjoni minn din id-

decizjoni quddiem il-Bord ta’ Revizjoni ghal ragunijiet li fissrithom hekk:

‘From a prima facie analysis [...] it would seem that the St Paul’s Bay
Local Council erroneously equated “most favourable tender” with “the
cheapest tender”. Although on the face of the record Mr Antoine
Fenech’s bid may seem to be the cheapest bid from those submitted, it
surely is not the most favourable tender.
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“As reading of the tender dossier will show, the rate to be tendered by
bidders was to include a number of factors, amongst which Value
Added Tax as well as a percentage management fee. From even a
simple calculation of the most basic direct and indirect costs involved,
as will be shown during the appeal hearing, with a bid of €1.55 per call,
the recommended tenderer will be operating at a considerable loss
thus leading to obvious effects on the quality of the service provided.

“Moreover, the most worrying factor in relation to the recommended
tenderer’s bid is that it falls foul of the precarious employment pro-
hibition contained both in the industrial relations legislation applicable
to all contracts of work and service in the Maltese Islands as well as in
particular the government circular entitled Precarious Employment and
Contract Awards by Government Department or Entities for Cleaning
and Security Services, issued by the Ministry For Social Dialogue,
Consumer Affairs and Civil Liberties in March 2014. In this respect Mr
Fenech’s bid could not even be considered for evaluation.”

4. Fl-4 ta’ Novembru 2013 il-Bord ta’ Revizjoni iddecieda hekk:

“The Board,

‘Having noted the Appellant’s objection, in terms of the ‘Reasoned
Letter of Objection’ dated 21%' August 2014 and also through the
Appellant’s verbal submissions during the hearing held on 16™ October
2014, had objected [sic] to the decision taken by the pertinent
Authority, in that:

a) Appellant contends that the rate as quoted by the Preferred
Bidder falls foul of the precarious employment guidelines.

“b) Appellant also claims that the rates quoted by the Appellant
Company will incur a loss in its trading activity.

“‘Having considered the Contracting Authority’s verbal submissions
during the hearing held on 16™ October 2014, in that:

a) In evaluating the most advantageous offer, the Contracting
Authority had to take into consideration the cost of the
service being tendered for. In this regard, the Evaluation
Board took into consideration the fact that this tendered
service was not a full time service provider but rather
depends on the demand of calls for the collection of bulky
refuse.

‘b) The tendered rate was not an hourly rate but a rate per call
of collection. In this regard, the Contracting Authority
maintains that the rate as quoted by the Preferred Bidder
cannot be connected to the minimum hourly rate which
should be paid to employees.

“‘Reached the following conclusions:
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“1.

This tender called for a commercial rate per call for the
collection of bulky refuse. It was credibly established that
this activity does not entail a full time service. In this regard,
this Board opines that the rate quoted by Preferred Bidder
represent[s] a commercial rate per call for the collection of
bulky refuse. At the same time this Board does not consider
the Appellant's contention that the rate quoted by the
Preferred Bidder should be related to the minimum hourly
rate to be paid to his employees, as this is an offset service
which the Preferred Bidder can perform during his normal
trading activity. In this regard, this Board does not uphold
Appellant’s contention that the Preferred Bidders rate can
lead to precarious employment situation.

It is not the competence of this Board to delve into whether
the rate as quoted by the Preferred Bidder will result into
[sic] a loss or profit. Through credible submissions made by
the Preferred Bidder, this Board is justifiably convinced that
the rate quoted by the Preferred Bidder is a quote which will
not inflict any precarious working condition.

This Board also notes that the Evaluation Board of the
Contracting Authority was correct in taking into consideration
the fact that the tendered works did not entail a ‘Full Time’
service. At the same time, the Contracting Authority also
noted the fact that the Preferred Bidder had other
commercial activities, so that this particular tendered service
being provided was not the only and original source of
commercial activity being carried out by the Preferred
Bidder.

“In view of the above, this Board finds against the Appellant Company
and recommends that the deposit paid by Appellant should not be
reimbursed.”

5. Dimbros ressget appell minn din id-decizjoni b’rikors tal-25 ta’

Novembru 2014 li ghalih il-Kunsill Lokali wiegeb fl-4 ta’ Dicembru

2014. Fit-twegiba tieghu I-Kunsill Lokali ressaq e¢c¢ezzjoni preliminari

illi “s-soc¢jeta appellanti trid tipprova illi [-appell intavolat ma huwiex

fuori termine”. Billi din l-e¢¢ezzjoni tolqot il-validita tal-appell il-gorti

sejra tgis din I-e¢¢ezzjoni qabel ma tqis il-meritu tal-appell.
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6.

Ir-reg. 85(5)(a) tal-L.S. 174.4 ighid illi appell minn decizjoni tal-Bord ta’
Revizjoni jista’ jsir quddiem din il-qorti “permezz ta’ rikors ipprezentat
fir-registru [tal-Qorti tal-Appell] fi Zzmien ghoxrin gurnata kurrenti mid-
decizjoni li fiha d-decizjoni finali ssir pubblika”. Minn xiehda li tressqget
guddiem din il-gorti hareg illi kopja tad-decizjoni nghatat lill-Kunsill
Lokali dakinhar stess li nghatat id-decizjoni, i.e. fl-4 ta’ Novembru
2014, u I|-Kunsill Lokali gharraf lil Dimbros bil-posta elettronika illi

nghatat id-decizjoni fis-6 ta’ Novembru 2014.

ll-Kunsill Lokali jghid illi d-decizjoni saret pubblika fl-4 ta’ Novembru
2014 meta kopja taghha waslet fl-uffi¢¢ju tieghu; Dimbros tghid illi d-
decizjoni saret pubblika dakinhar illi hija giet mgharrfa biha, fis-6 ta’

Novembru 2014.

Ghandu jkun owvju illi de¢izjoni ma ssirx pubblika bil-konsenja taghha
lil parti wahda biss, aktar u aktar meta, kif jidher illi hija I-prassi tal-Bord
ta’ Revizjoni, dan ma jippubblikax minn gabel id-data li fiha jkun sejjer
jaghti d-decizjoni, u ghalhekk ma kien hemm ebda mod kif Dimbros
setghet tkun taf li nghatat id-decizjoni gabel ma kienet mgharrfa b’dan
mill-Kunsill Lokali stess, ladarba I-bord baghat kopja lill-kunsill biss.
Fi¢-Cirkostanzi tal-kaz tallum, ghalhekk, id-decizjoni ghandha titgies i
saret pubblika dakinhar illi I-Kunsill Lokali gharraf lil Dimbros, i.e. fis-6
ta’ Novembru 2014. L-appell sar b’rikors ipprezentat fil-25 ta’

Novembru 2014, gabel ma ghaddew I-ghoxrin jum li taghti I-ligi.
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9. L-eccezzjoni preliminari hija ghalhekk michuda u nistghu nghaddu biex

ingisu l-appell ta’ Dimbros. L-aggravju tal-appell gie mfisser hekk:

“ll-kriterju tal-ghazla fis-sejha ghall-offerti kien dak tal-offerta I-aktar
favorevoli. 1I-Bord jidher li kien indott fl-istess zball li ghamel il-Kunsill
Lokali appellat li ekwipara l-aktar favorevoli mal-irhas. F’dan is-sens, li
kieku I-kriterju tal-ghazla kien dak tal-irhas offerta, kien ikun validu I-
argument tal-Kunsill Lokali appellat u dak tal-Public Contracts Review
Board li mhumiex kompetenti biex jiddeterminaw operatur li jitfa’ offerta
jkunx qed jopera b'telf. 1zda meta I-kriterju tal-ghazla huwa dak tal-
offerta |-aktar favorevoli, |-entita msejha sabiex taghzel trid ne¢essarja-
ment tidhol fil-kwistjoni ta’ jekk l-operatur b’dak li ged jipproponi jistax
jiggarantixxi s-servizz li ged jintrabat li ser jaghti jew jekk fil-fatt
galadarba nghata I-kuntratt jibdiex jahdem b’'mod differenti minn dak i
wieghed.

“ll-lanjanza tas-socjeta appellanti kienet fis-sens li bir-rata offerta mill-
appellat Fenech, dan mhux biss ser jahdem b'telf izda b’telf kon-
siderevoli li bilfors ser jimpingi fuq il-kwalita tas-servizz offrut. Din mhux
Xi asserzioni gratuwita tal-appellanti. Wiehed ma jistax jikkunsidra r-
rata offerta fvacuum. Minn din ir-rata trid tithaqqas it-Taxxa fuq il-Valur
Mizjud (18%) kif ukoll management fee i trid tithallas lill-Kunsill Lokali
(5% ohra) barra l-ispejjez relativi ghar-rimi tal-iskart li jrid jingabar u
spejjez essenzjali ohra bhal fuel u pagi tal-impjegati.

‘Kien hawn li bdew johorgu I-fatti i jmisshom gibdu I-attenzjoni tal-
Public Contracts Review Board. Wagqt is-smigh tal-appell innifsu kif
jirrizulta mid-decizjoni appellata, |-appellat Fenech iddikjara li huwa
ghandu trakk bit-tail gate u ghalhekk ma ghandux bzonn impjegati. Fit-
tender tieghu, kif irrizulta mill-informazzjoni li ta I-Kunsill Lokali waqt is-
smigh tal-appell, Fenech iddikjara li kien ser jalloka zewq impjegati
ghal dan ix-xoghol. Mill-ewwel jurik li minn dak li wieghdek ma hu ser
itik xejn.

“‘Anke kif ammess mill-istess Fenech, I-iskart li kien ser jigbor ma kienx
ser imur jiddisponi minnu fil-facilitajiet tal-Wasteserve, kif obbligat fil-
ligi, izda kien ser imur jiddisponi minnu ghand terzi li lanqas biss
ghandhom l-awtorizzazzjoni necessaria fil-ligi biex jilgqghu ghandhom |-
iskart in kwistioni.

“Ta’ min isemmi li I-isem tat-tender kien Tender for the Service of Bulky
Refuse collection in an environmentally friendly manner. Ghalhekk
wiehed ma jistax jinsa |-aspett ambjentali u jassikura li min ser joffri s-
servizz ser jaghmel dan b’rispett shih lejn il-ligijiet ambjentali ta’
pajjizna. Dan jidher li kemm il-Kunsill Lokali u I|-Public Contracts
Review Board injorawh jew sfuggielhom.

“Hekk ukoll ghal dak li jirrigwarda |-prekarjat — flagell li ged jolqot is-
settur tal-impjiegi fpajjizna. Meta negozjant jew persuna kwalsiasi
tikkwota rata sabiex toffri servizz trid bilfors tkun hasbet ghall-ispejjez li
ser tinkorri biex toffri dan is-servizz. Wahda minn dawn l-ispejjez huma
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10.

11.

12.

I-pagi li trid thallas lill-impjegati tieghek sabiex toffri tali servizz. Tant I-
appellat Fenech kien konxju li dak li kien ged jipproponi kien jaga’ fl-
ambitu tal-prekarjat li filwaqt li fl-offerta tieghu indika li kien ser jalloka
zewg impjegati, waqt is-smigh tal-appell iddikjara li ma kienx ser ikollu
impjegati.

“Ta’ min isemmi li tant il-prekarjat huwa rampanti fdan is-servizz tat-
tindif li I-Gvern Centrali fMarzu 2014 ha l-inizjattiva u hareg ¢irkolari
fejn ta direttivi ¢ari fejn offerenti li jhallsu lill-impjegati taghhom fil-
gasam tat-tindif ingas minn €5.78 fis-siegha langas biss ghandhom jigu
kkunsidrati ghat tenders tal-Gvern Centrali jew entitajiet pubbli¢i bhal
ma huma |-Kunsilli Lokali.

“Perd il-konferma ta’ dak li kienet ged issostni s-socjeta appellanti
pprovdieha l-appellant Fenech innifsu. Minkeja li t-terminu tal-appell
koncess lill-appellanti kien ghadu ma ddekorriex, nhar is-6 ta’
Novembru 2014 stess, kif il-Kunsill Lokali ta’ San Pawl il-Bahar
innotifika d-decizjoni tal-Public Contracts Review Board lill-appellanti, |-
istess Kunsill Lokali informa lill-istess appellanti li kien ged iwaqqgafha
b’mod immedjat milli tipprovdi s-servizz u iffirma I-kuntratt mal-appellat
Antoine Fenech. F’dawk il-granet stess, irrizulta mir-ritratti annessi |i I-
appellat Fenech ma huwiex jiddisponi mill-iskart li ged jigbor b’'mod
legali u qgieghed jimpjega individwi sabiex jahdmu mieghu ghal dak li
jirrigwarda dan il-kunuatt minghajr biss ma rregistrahom mal-
awtoritajiet kompetenti u f'sitwazzjni lampanti ta’ prekarjat.”

L-argument ta’ Dimbros essenzjalment huwa illi b’dak il-prezz Fenech
ma jistax jaghti servizz tajjeb u, anzi, jkollu jhallas lill-haddiema angas
mill-paga minima (dak li Dimbros erronjament issejjahlu “prekarjat”)
jew ihaddem nies angas milli qal illi sejjer ihaddem, u jkollu jiddisponi

mill-iskart bi ksur tal-ligi.

Dan l-argument ta’ Dimbros izda huwa msejjes pjuttost fuq suppos-

izzjonijiet u assunzjonijiet milli fuq fatti konkreti.

Kif josserva I-Kunsill Lokali fit-twediba tieghu, ir-rata kwotata minn
Fenech hija “per call” u mhux fis-siegha. Ghalhekk ma tistax tghid
kemm tista’ ddahhal fsiegha u jekk huwiex bizzejjed biex taghmel

tajjeb ghall-ispejjez u biex jibgaghlek gligh ghax dan jiddependi fuq
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fatturi varjabbli u mhux maghrufa, bhal kemm tista’ taghmel calls
f'siegha u kemm inti effi¢jenti. Dimbros gieghda tkejjel bil-metodu tax-

xoghol taghha li mhux nec¢essarjament huwa I-metodu ta’ Fenech.

Dimbros tixli lil Fenech li ghalkemm wieghed li sejjer ihaddem tnejn
min-nies wagqt is-smigh tal-appell quddiem Bord ta’ Revizjoni stgarr li
ma ghandux bzonn impjegati. Izda minn imkien, jew ghall-ingas minn
imkien mill-atti, ma jirrizulta dak li tghid Dimbros illi Fenech intrabat illi
jhaddem tnejn min-nies. L-estratt mill-offerta ta’ Fenech li hemm fl-atti*
ma jsemmi xejn dwar numru ta’ impjegati, u langas il-kondizzjonijiet
tas-sejha ghal offerti ma jghidu li huwa mehtieg numru ta’ impjegati

bhala minimu?.

Flimkien mar-rikors tal-appell taghha Dimbros ipprezentat numru ta’
ritratti li fil-fehma taghha juru illi Fenech qgieghed ihaddem nies
irregolarment. Dawk ir-ritratti bilkemm jiswew bhala xiehda ghax ma
humiex konfermati bil-gurament ta’ min hadhom. Barra minn hekk,
ukoll jekk ir-ritratti jiswew bhala xiehda, ma hemm xejn Xjuri meta
ttiehdu jew illi tassew juru nies jahdmu fuq il-kuntratt ta’ San Pawl il-

Bahar.

Dimbros tghid ukoll illi Fenech sejjer jiddisponi mill-iskart bi ksur tal-ligi

u sejjer jingeda b’facilitajiet “li langas biss ghandhom l-awtorizzazzjoni

Dok. E mal-folder tal-Bord ta’ Revizjoni.

Ara para. 2.18 (“Staff”) tas-sejha ghal offerti.
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16.

17.

18.

necessaria fil-ligi biex jilgghu ghandhom l-iskart”. Tghid illi dan jidher
mir-ritratti fuq imsemmija u mill-fatt illi Fenech sejjer ihallas biss hamsin

¢entezmu (50c) ghal kull tunnellata ta’ skart flok ghoxrin euro (€20).

Ga rajna illi r-ritratti fkull kaz ma jaghmlux prova ghax ma tistax tghid
jekk l-iskart muri fihom huwiex minn San Pawl il-Bahar. L-allegazzjoni
illi Fenech sejjer jingeda b’facilitajiet mhux awtorizzati hija wkoll gra-
tuwita. ll-para. 2.48 tas-sejha ghal offerti tghid illi “All permits required
from the Planning Authority shall be obtained by the Local Council” u
ghalhekk il-Kunsill Lokali sejjer ikollu mezz kif jikkontrolla illi jintuzaw

biss siti approvati.

Barra minn hekk, I-iskeda C — “Tariffi ghar-rimi ta’ skart go fadilitajiet
ghall-imaniggjar tal-iskart” — mehmuza mar-Regolamenti dwar Drittijiet
ghad-Depozitu ta’ Kull Skart u Radam [‘L.S. 504.12"] tghid fil-para. D
illi t-tariffa ghar-rimi ta’ “Skart goff maghzul (u niexef) ghar-riciklagg li
jintrema fxi facilita pubblika u/jew facilitajiet privati moghtija b’kuntratt
sabiex jipprovdu servizz pubbliku bhal dak, li fkull kaz ikun/ikunu
mahsub/in sabiex jipprovdu servizzi ta’ din ix-xorta fisem il-Kunsilli
Lokali” hija ta’ hamsin ¢entezmu (50c) kull tunnellata, dagskemm qal

Fenech.

Dan l-argument ta’ Dimbros ukoll ghalhekk huwa msejjes fuq kalkoli u

premessi hziena.
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19. Ghal dawn ir-ragunijiet il-qorti, wara li tichad |-ec¢éezzjoni preliminari
tal-Kunsill Lokali illi I-appell sar tard, tichad ukoll I-appell ta’ Dimbros u
tikkonferma d-decizjoni tal-Bord ta’ Revizjoni. L-ispejjez relativi ghall-
eccezzjoni preliminari jhallashom il-Kunsill Lokali; I-ispejjez I-ohra tal-

appell thallashom Dimbros Limited.

< Sentenza Finali >
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