Kopja Informali ta' Sentenza

MZ\L:I'A
QORTI CIVILI
PRIM" AWLA
ONOR. IMHALLEF
JACQUELINE PADOVANI GRIMA

Seduta tas-26 ta' Jannar, 2015
Citazzjoni Numru. 496/2012

Ballut Blocks Services Limited (C8360)

_VS_

Acorn Properties Limited (C37361)
I1-Qorti :

Rat r-rikors ta’Ballut Blocks Services Limited (C8360), tat-18 ta’ Mejju 2012 (a fol. 1 et
seq) li jagra hekk :

“Illi I-esponenti hija kreditrici tas-socjeta intimata fl-ammont ta’ €14,707.51, oltre -
imghaxijiet legali u 1-ispejjez gudizzjarji u dan in forza ta’ titolu eekuttiv ottjenut bis-
sahha ta’ ittra ufficjali ai termini tal-Artikolu 166A tal-Kap. 12 tal-Ligijiet ta’ Malta,
datata tletin t’April tas-sena elfejn u ghaxra (30/04/2010), numru 82/10, fl-ismijiet Ballut
Blocks Services Limited v. Acorn Properties Limited li giet reza ezekuttiva nhar il-
hmistax ta’ Gunju, elfejn u ghaxra (15/6/2010) u dana kif jirrizulta mill-annessa kopja ta’
1-istess ittra ufficjali Dok. ‘BBS 1’ u tat-taxxa relattiva Dok. ‘BBS2’.

Ili sa llum is-socjeta intimata ghada ma hallset xejn mill-imsemmija sorte, imghax u

spejjez gudizzjarji u dan minkejja li fid-disgha ta’ Lulju elfejn u ghaxra (09/7/10) is-
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socjeta esponenti ottjeniet il-hrug ta’ mandat ta’ sekwestru eekuttiv li jgib in-numru
1095/10 (anness Dok. ‘BBS3’ u taxxa relattiva Dok. ‘BBS4’) fil-konfront tas-socjeta

intimata.

Ili kif ser jigi provat waqt is-smiegh ta’ dawn il-proceduri is-socjeta intimata ma tistax
thallas id-djun taghha u I-esponenti tifhem li 1-istess socjeta intimata hija insolventi inter
alia ai termini tal-Artikolu 214(2)(a)(ii) tal-Att dwar il-Kumpanniji b’applikazzjoni tal-
Artikolu 214(5)(a) tal-istess Att.

i s-socjeta intimata ilha f’dan 1-istat ta’ insolvenza ghal zmien twil u dan kif jafu, jew

kif ghandhom ikunu jafu d-diretturi taghha.

Ili inoltre, is-socjeta’ intimata m’hijiex qedghda topera skond il-Ligi u dan ghaliex
minkejja li 1-kumpanija giet registrata fit-22 ta’ Novembru 2005, 1-istess nagset milli
gatt tipprezenta audited accounts lir-Registratur tal- Kumpanniji, meta ai termini tal-ligi
1-istess audited accounts ghandhom jigu preparati u sottomessi lir-Registratur tal-

Kumpanniji fug bazi annwali.

Illi 1-esponenti tissottometti li dawn in-nugqasijiet, flimkien ma’ nuqqasijiet ohra fit-
tregija tas-socjeta intimata li ser jigu provati tul it-trattazzjoni ta’ dawn il-proceduri,
saru u ghadhom ged isiru bl-iskop li b’hekk is-socjeta’ intimata teludi 1-obbligi taghha
skond il-Ligi.

[li x-xoljiment tas-socjeta intimata huwa rikjest mic-cirkostanzi premessi f’dan ir-Rikors,
liema cirkostanzi huma wkoll serji u gravi ai termini tal-Artikolu 214(2)(b)(iii) tal-Att

dwar il-Kumpanniji.

Ghaldagstant in vista tal-premess, is-socjeta esponenti titlob bir-rispett lil din 1-
Onorabbli Qorti, prevja li jinghataw id-dikjarazzjonijiet u 1- provvedimenti kollha

opportuni, li joghgobha:

1. Tiddikjara u tiddeciedi illi s-socjeta intimata m’hijiex f’qaghda li thallas id-djun
taghha ai termini ta’ 7-Artikolu 214(2)(a)(ii) tal-Kap. 386 tal-Ligijiet ta’ Malta;
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2. Tiddikjara u tiddeciedi illi jezistu ragunijiet gravi bizejjed li jiggustifikaw ix-
xoljiment u konsegwentement 1-istralc tas-socjeta intimata ai termini ta’ I-
Artikolu 214(2)(b)(iii) tal-Kap. 386 tal-Ligijiet ta’ Malta;

3. Tahtar minnufih fil-mori ta’ dawn il-proceduri amministratur provvisorju sabiex
jamministra 1-affarijiet tas-socjeta intimata u dan taht u skond id-

disposizzjonijiet kollha li din 1-Onorabbli Qorti jidhrilha opportun li taghti;

4. Tordna x-xoljiment u 1-istralc konsegwenzjali tas-socjeta intimata a tenur ta’ 1-
Artikolu 214(2)(a)(ii) u/jew 1-Artikolu 214(2)(b)(iii) tal- Kap. 386 tal-Ligijiet ta’
Malta;

5. Taghti kull provvediment opportun sabiex jinhatar stralcarju u jigi kondott I-
istralc konsegwenzjali tas-socjeta intimata ai termini tal-Kap. 386 tal-Ligijiet ta’
Malta;

Bl-ispejjez u b’rizerva ghal kwalsijasi azzjoni ulterjuri spettanti lis-socjeta esponenti

inter alia ai termini tal-Artikoli 303, 315 u 316 tal-Att dwar il- Kumpanniji. ”

Rat li l-atti tar-rikors promotur, d-digriet u tal-avviz tas-smiegh gew debitament notifikati
lis-socjeta intimata skond il-ligi bil-procedura tal-affissjoni fil-24 t’Ottubru 2014, fil-Gazzetta
tal-Gvern fit-28 t’Ottubru 2014, u fil-gazzetta lokali tal-14 ta’Novembru 2014;

Semghet ix-xhieda bil-gurament;

Rat illi s-socjeta intimata baqghet kontumaci;

Rat id-digriet taghha tal-Erbgha 26 ta’Novembru 2014 (a fol. 54), li bih akkordat lis-socjeta’
intimata terminu ta’ gimgha zmien sabiex tressaq s-sottomissjonijiet, ai termini tal-Artikolu
158(10) tal-Kapitolu 12 tal-Ligijiet ta’ Malta;

Rat illi s-socjeta intimata ma ressget ebda sottomissjoni;

Rat illi ghalhekk ma jezisti ebda ostakolo sabiex il-Qorti tghaddi ghas-sentenza;
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Rat d-dokumenti I-atti kollha tal-kawza;

Rat id-digriet tal-STO Prim Imhallef Dr. Silvio Camilleri tas-15 t’Ottubru 2012, illi permezz

tieghu din il-kawza giet trasferita quddiem il-Qorti sedenti (a fol. 21);

Ikkonsidrat:

Ili mill-provi prodotti u cioe’ mill-affidavit ta’ Paul Vella Direttur tal-kumpanija rikorrenti
jirrizulta illi s-socjeta’ intimata hija debitrici tas-socjeta’ rikorrenti fis-somma ta’ €14,707.51.
i fit-30 t” April 2010 is-socjeta rikorrenti kienet intavolat ittra ufficjali ai termini tal-artikola
166A tal-Kapitolu 12 tal-Ligijiet ta’ Malta, ghall-ammont fuq indikat oltre spejjez u

imghaxijiet.

Din I-ittra tinstab ezebita in atti bhala Dok. BBS1 a fol.6. Bis-sahha ta’ dik il-procedura, gie
intavolat mandat ta’ sekwestru esekuttiv. Dok. BBS3 a fol. 10, li jgib id-data 9 ta’Lulju 2010,
taxxa tal-ispejjez inkorsi jistabu ezebiti bhala Dok. BBS2 a fol. 9 u BBS4 a fol. 14.

Ili minkejja li fis-seduta tad-29 t* Novembru 2012 u 27 ta’ Mejju 2013 il-Qorti giet
informatha li hemm probabilita’ ta’ trasazzjoni bejn il-kontendenti u sahhansitra b’rikors
kongunt tal-21 ta’ Frar 2014 il-Qorti giet mitluba tissospendi I-prolazzjoni tas-sentenza stante
li s-socjeta’ intimata kienet fil-process li tbiegh proprjeta’ taghha sabiex taghmel tajjeb ghas-
somma dovuta mis-socjeta’ rikorrenti, (vide draft ta’ kuntratt tal-20 ta’ Frar 2013 ghat-
transazzjoni Dok. A fol 36,) din it-transazzjoni ma sehhitx- vide verbal tas-seduta ta’ 8 ta’
Mejju 2014.

Dr. Vella xhed bil-gurament (vide fol. 41A u fol. 56) u ikkonferma li ebda pagament ma sar

mis-socjeta’ intimata a saldo tal-ammont indikat fir-rikors promotorju.

[I-Qorti rat illi s-socjeta’ intimata baqghet kontumaci u li ma uzufruwietx ruhha mill-fakolta’

moghtija minn din il-Qorti sabiex tipprezenta s-sottomissjonijiet taghha vide fol. 60.

Ikkonsidrat:
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[1-Qorti tippreciza illi din il-kawza ma hijiex wahda ghall-kanonizzazzjoni tal-kreditu
(ghaliex dan gia sar) izda hija wahda ghall-ordni ta’ stralc tas-socjeta’ intimata minn din il-
Qorti.

Ili ghaldagstant jehtiegu illi jigu pprovati I-elementi rekwiziti ghal I-istralc mitlub.

Tenut kont ta’ dan il-Qorti taghmel refererenza ghall-Artikolu 214 tal-Kapitolu 386 tal-
Ligijiet ta’ Malta:

214.(1) Kumpannija xxolji u konsegwentement tigi stralcjata fil-kaZijiet li
gejjin—

(@) il-kumpannija tirrizolvi b’rizoluzzjoni straordinarja li 1
kumpannija ghandha xxolji u tkun straléjata mill-qorti;

(b) il-kumpannija tirrizolvi b’rizoluzzjoni straordinarja i |-
kumpannija ghandha xxolji u konsegwentement tkun stralcjata

volontarjament.

(2) Barra mill-mod ta’ xoljiment imsemmija fis-subartikolu (1) -

(a) kumpannija tista’ xxolji u tkun straléjata mill-gorti fic-

cirkostanzi li gejjin -

(i) jekk in-negozju tal-kumpannija jkun sospi; ghal
perjodu bla wagqfien ta’ erbgha u ghoxrin xahar;

(ii) il-kumpannija ma _tkunx tista’ thallas id-djun taghha;

u

(b) kumpannija ghandha tkun xolta bil-qorti fil-kaZijiet li gejjin -

(1) in-numru ta’ membri tal-kumpannija jkun nizel ghal
inqas minn tnejn u jibqa’ nieqes ghal iktar minn sitt
xhur:

IZda dan il-paragrafu ma japplikax ghal kumpanniji
b’membru wiehed kif specifikat fl-artikolu212(3);
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(i) in-numru ta’ diretturi jkun nizel ghal inqas mill-minimu
preskritt bl-artikolu 137 u jibqa’ hekk nieqes ghal aktar
minn sitt xhur;

(i) il-gorti _tkun tal-fehma li hemm _ragunijiet gravi

bizzejjed li jiggustifikaw ix-xoljiment u

konsegwentement l-istralé tal-kumpannija;

(iv) meta ;-imien, jekk ikun hemm, stabbilit ghad-dewmien
tal-kumpannija  bil-memorandum jew bl-istatut
Jiskadi, jew jigri dak, jekk il-kaz, li mal-grajja tieghu I-
memorandum jew l-istatut jipprovdi li I-kumpannija
ghandha tigi straléjata, u Il-kumpannija f’laqgha
generali ma tkunx, gabel ma jiskadi z-Zmien jew qabel
il-grajja, ghaddiet rizoluzzjoni biex isir l-istralé

volontarju.

(3) Fil-kazijiet ta’ xoljiment li jaqghu taht is-subartikolu (2)(b), il-
qorti tista’, fid-diskrezzjoni taghha, tiddeciedi jekk il-kumannija

ghandhiex tkun straléjata mill- qorti jew volontarjament:

Iida ghall-finijiet tas-subparagrafi (ii) u (iv) tal-imsemmi
paragrafu (¢), il-qorti fid-diskrezzjoni taghha u jekk tintwera
raguni xierqa tista’, u ghall-finijiet tas-subparagrafu (i) tal-istess
paragrafu l-qorti ghandha, qabel ma tordna x-xoljiment tal-
kumpannija, taghti perjodu ta’ ;mien ta’ mhux iktar minn tletin
jum, li fih il-kumpannija tkun tista’ tirrimedja n-nuqgas u malli
tinghata prova li dak in-nuqqas ikun gie rimedjat, il-qorti ma

ghandhiex tordna x-xoljiment tal-kumpannija.

(4) Meta kumpannija tkompli bin-negozju taghha minghajr ma
jkollha ghall-inqas Zewg membri ghal iktar mis-sitt xhur
imsemmija fis-subartikolu (2)(b)(i), persuna li, ghazi-;mien kollu
jew ghal parti mii-mien li I-kumpannija tkompli bin-negozju
taghha wara I-imsemmija sitt xhur, tkun membru tal-kumpannija

u tkun taf li I-kumpannija tkun ged tkompli bin-negozju taghha
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b’membru wiehed biss, ghandha tinamm responsabbli bla limitu
u in solidum mal-kumpannija ghall-obbligazzjonijiet kollha li
jkunu kuntrattati mill-kumpannija ghaz-;mien kollu jew, skont il-
kaz, dik il-parti minnu, meta jghaddu s-sitt xhur sax-xoljiment
tal-kumpannija jew sa dak iz-;mien meta jkun rimedjat in-nuqgas

mill-kumpannija skont il-proviso ghas-subartikolu (3).

(5) Ghall-finijiet tas-subartikolu (2)(a)(ii), kumpannija_titgies li ma

tkunx tista’ thallas id-djun taghha —

(a) jekk id-dejn dovut mill-kumpannija _jkun _baga’ ma

thallasx ghal kollox jew f’parti wara erbgha u ghoxrin

simgha mill-eZekuzzjoni ta’ titolu eZekuttiv kontra |-

kumpannija b’xi wiehed mill-atti eZekuttivi msemmijin fl-

artikolu 273 tal-Kodici ta’ Organizzazzjoni u Procedura

Civili; jew

(b) jekk ikun ippruvat ghas-sodisfazzjon tal-qorti i |-
kumpannija ma tkunx tista’ thallas id-djun taghha, meta
din tqis ukoll il-passiv kontingenti u prospettiv tal-

kumpannija.

(6) Meta kumpannija tkun ghaddiet rizoluzzjoni skont is-subartikolu
(1)(a), din thkun mehtiega taghti l-avvii specifikat fl-artikolu
265(1) u ghandu japplika s-subartikolu (2).

(7) Ghall-finijiet ta’ dan it-Titolu, kumpannija tkun straléjata mill-
qorti jekk tigi straléjata skont id-disposizzjonijiet tas-Sub-Titolu |
ta’ dan it - Titolu ; u kumpannija tkun straléjata volontarjament
jekk tigi straléjata skont id-disposizzjonijiet tas-Sub-Titolu II ta’
dan it-Titolu.”

Ikkonsidrat:
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Is-socjeta’ intimata baqghet kontumaci. I1-Qorti gabel ma taghmel analizi tal-Artikolu
214(2)(a)(it) u l-applikabilita’ tieghu ghal kaz in ezami, tgahraf illi ghandha taghti 1-

parametri ta’ tal-kuncett ta” kontumacja fil-ligi nostrana.

Skond il-ligi, I-kontumacja ma tfissirx u ma tistax tigi ekwiparata ma ammissjoni.

Infatti kif gie ritenut fis-sentenza fl-ismijiet Blye Engineering Co. Ltd Vs Philip Borg
Bellanti u Joe Fenech deciz fit-22 ta’ Gunju, 2005, Appell Civili per Onor. Imhallef
Philip Sciberras:

“.. huwa wkoll principju ben stabbilit illi ghalkemm il-konvenut
jibqa’ kontumaci dan ma kellux jinftiehem bhala li hu abbanduna
kull eccezzjoni li seta’ jaghti fil-kawza u ammetta d-domanda. Sta
ghall-gudikant li jezamina jekk it-talba hix gustifikata,
indipendentement mill-kontumacja tal-konvenut. Vide Kollez. Vol.
XXIX P 1 p 35;”

[li infatti fis-sentenza fl-ismijiet Joseph Edmond sive Jesmond Meilaq v. Brian Mizzi et
noe., Appell, 27 ta’ Marzu, 1996 inghad:

“Illi fl-ahharnett irid jinghad illi skond il-gurisprudenza tal-Qrati
taghna, il-konvenut li jibqa’ kontumaci, bhal kaz odjern, ma jitqiesx
li ammetta t-talba ta’ Il-attur, izda jitgies li jkun irrimetta ruhu
ghall-gudizzju tal-Qorti. Dana ma jfissirx pero’ li I-Qorti tista’
tgajjem hija stess ex officio kwalunkwe eccezzjoni li I-konvneut
seta’ jqajjem kieku kkontesta I-kawza billi kif gie ritenut fis-
sentenza ta’ 1-Onorabbli Qorti ta’ I-Appell in re Hammet vs

Genovese moghtija fil-31 ta’Jannar 1991:

“IlI-Qorti m’ghandhiex tissolleva eccezzjoniiet li mbhiex
awtorizzata espressament mill-Kodici ta’ Organizzazzjoni u

Procedura Civili jew minn konsiderazzjonijiet ta’ Ordni
Pubblika.
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Ghaliex altrimenti tinholoq sitwazzjoni fejn il-Qorti
tiddeciedi fug eccezzjoni taghha stess haga li mhix
rakkomandabbli billi tinvolvi vjolazzjoni ta’ principju

kardinali tas-smiegh xieraq tal-kawza;””

Vide ukoll sentenza fl-ismijiet Joseph Aquilina noe v. Lino Debono, Qorti tal-Appell,
deciza fis-7 ta’ Ottubru, 1997.

[li mill-provi fug prodotti s-socjeta’ attrici rnexxielha tipprova biss illi s-socjeta’ rikorrenti
naqgset illi thallas id-debiti taghha (Artikolu 214(2)(a)(ii)) u allegat li li dan in-nuqqas ta’
hlas jikkwalifika taht I-Artikolu 214(5)(a).

[li din il-Qorti tqis illi ghandha I-poter diskrezzjonali biex tordna I-istralc ta’ din is-socjeta’,
u dan in vista tal-Artikolu 214(2)(a) tal-Kapitolu 386, fejn il-ligi tghid espressament

“kumpannija tista’ xxolji u tkun stral¢jata mill-qorti...”.

Din il-Qorti taghraf li sabiex hija tiddikjara ix-xoljment u l-istralc tas-socjeta’ ai termini tal-
Artikolu 214(2)(a)(ii) is-socjeta’ rikorrenti trid tipprova pattern ta’ mgieba illi tindika b’mod
inekwivoku, stat ta’ finanzi imwiegher. Dan jista’ jista’ jigi pprovat biss jekk ikun hemm
sensiela ta’ pagamenti dovuti li ma gewx onorati u mhux pagament uniku. Altrimenti l-istralc
jista’ jintalab minn kwalunkwe negozjant anke b’sens ta’ tpattija fuq nuqqas ta’ pagament

uniku.

[1-Qorti tirrileva illi meta tfassal il-mudell ghal-ligi taghna I-gdida dwar il-kumpanniji, il-
gafas maghzul kien dak tal-Companies Act Ingliza 1985. Fil-ligi Ingliza, ix-xoljiment u I-
istralc ta” kumpanniji kien trattat f'legislazzjoni ad hoc u cioe™ I-Insolvency Act 1986. Meta
fl-1995 saret il-ligi taghna I-gdida dwar il-kumpanniji (Kap 386) li hadet post il-Commercial
Partnerships Ordinance 1962 (Kap 168), id-disposizzjonijiet li jolgtu x-xoljiment u I-istralc
kienu integrati fl- Att tal-1995.

Fil-ligi taghna, li kumpannija ma tkunx tista’ thallas id-djun taghha ghandu sinjifikat preciz u
definit mil-ligi stess fl-Art 214(5). Fil-ligi Ingliza, il-posizzjoni hija aktar wiesgha. 1l-koncett
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ta” insolvenza fil-ligi taghna huwa aktar ristrett minn dak tal-ligi Ingliza ghalkemm hemm

overlaps.

Fit-Tmien Edizzjoni (2012) ta” I-ktieb Boyle & Birds" Company Law (pubblikat minn
Jordans) pg 859 jinghad hekk —

There are two principal, although not exclusive or exhaustive, tests of
insolvency : a company is insolvent if it unable to pay its debts as they
fall due (“cash flow insolvency”) ; it is also insolvent if its liabilities

exceed its assets (“balance sheet insolvency?) ...

Fil-ligi taghna dak previst mill-Artikolu 214(5)(a) jixbah il-koncett ta” cash flow insolvency
fil-ligi Ngliza.

Fil-kaz ta” cash flow insolvency din il-Qorti tghid illi filwaqt fil-ligi taghna huwa specifikat
bil-preciz x” m"ghandhiex taghmel kumpannija debitrici sabiex ma tkunx megjusa li ma tistax
thallas id-djun taghha, fil-ligi Ngliza il-kriterju huwa aktar generiku ghax ikun hemm dik it-

tip ta” insolvenza if it unable to pay its debts as they fall due.

Fil-Boyle & Birds® Company Law (op. cit.) ikompli jinghad hekk —

“Failure to pay a debt which is due and not disputed amounts to
evidence of cash flow insolvency. Thus a company which has a policy
of late payment of bills could find itself the subject of a petition for a
winding-up order or administration order. Such a petition will not be
struck out at an early stage as a form of improper pressure and an
abuse of the process of the court, because, as Staughton LJ explained
in Taylor's Industrial Flooring (1990. BBC 44 at 51) creditors, not

late payers, are more worthy of insolvency law's protection.

“Many people today seem to think that they are lawfully entited to
delay paying their debts when they fall due or beyond the agreed
period of credit, if there is one ... This can cause great hardship to

honest traders, particularly those engaged in small businesses recently
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started. Anything which the law can do to discourage such behaviour

in my view should be done.”

Fil-ktieb Insolvency Law — Corporate and Personal ta~ Andrew Keay u Peter Walton
(pubblikat minn Pearson Longman — 2003) pg 17 jinghad hekk dwar cash flow insolvency kif
mifhuma fil-kuntest tal-Insolvency Act 1986 —

“The court, in examining Whether a company is suffering cash flow
insolvency, will consider whether the company is actually paying its
debtors. Courts must take into account what current revenue the
company has as well as what the company can procure by realising
assets within a relatively short time ...

A company can rely upon money which might be obtained from the
sale of assets or upon money which might be obtained on the strength
of its assets ... It is possible that sometimes a debtor might be able to
establish solvency by demostrating that funds can be obtained through

an unsecured loan. In considering whether a person or a company is

insolvent, the debtor’s whole financial position must be studied ... and

a temporary lack of liquidity does not necessarily mean that the

company is insolvent ... At one time courts were rather strict on what

they required to be established before they were willing to deem a
person or a company insolvent, but in more

recent times they have become more liberal as far as creditors are
concerned and have held that a debtor is insolvent if a creditor is able
to prove that he or she has not paid an undisputed debt after a
demand has been made ... and this is the case even if there is other
evidence which suggests that the value of the assets outweighs

liabilities ...

Whether a company is cash flow insolvent is principally a question of

fact and one which may be established in any number of ways, such

as the existence of a large number of outstanding debts and

unsatisfied judgments ... or there is lack
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of assets on which execution can be levied ... ”

Fil-kaz in ezami s-socjeta’ rikorrenti ma ressqet ebda prova dwar l-ezistenza ta’ numru
konsiderevoli ta’ kredituri jew numru ta’ sentenzi ta’ kostituzzjoni ta’ debiti mhux onorati. Is-
socjeta’ rikorrenti, in sostenn tal-premessa taghha u cioe’ n-nuqqas ta’ pagament tas-socjeta’
intimata ai tenur tal-Artikolu 214(5)(a) tal-Kapitolu 386, ezebiet mandat ta’ sekwestru
ezekuttiv mahrug fid-9 ta’Lulju 2010 Dok. BBS3 a fol. 10 et seq.

I jirrizulta pero illi m’hemmx prova illi dan il-mandat ta’ sekwestru esekuttiv in effett
gie notifikat lil Acorn Properties Limited. Infatti minn fol. 11, ir-riferta tas-socjeta’

intimata tindika illi: “n-numru 103 fi Trig Old Railway Road ma nstabx.”

[li ai tenur tal-Artikolu 278 tal-Kapitolu 12 il-mandat ta’ sekwestru ezekuttiv ghandu jigi

notifikat lil parti li kontra taghha I-mandat ikun hareg “fl-ewwel mument opportun”.

F’nuqqas ta’ din in-notifika tal-mandat esekuttiv lis-socjeta intimata, din il-Qorti tqis illi t-
terminu ta’ 24 gimgha indikat fl-artikolu 214 (5) tal-386 ma jistghax jibda jidekorri.

Ghaldagstant il-Qorti taghraf illi I-ewwel talba tas-socjeta’ rikorrenti ta’ tissustix. In oltre din
il-Qorti tqis illi fic-cirkostanzi, certamnet ma jkunx ghaqli li din il-Qorti tordna l-istralc ta’
socjeta’ kummercjali fuq nuqqas ta’ pagament uniku u mehud in konsiderazzjoni 1-fatt illi |-

ammont mhuwiex wiehed ta’ entita’ kbira.

Illi ghar-rigward tat-talba ghall-istralc ai termini tal-Artikolu 214(2)(b)(iii) u cioe’ ghall-
istralc b’ordni tal-Qorti, din il-Qorti wara li gharblet ix-xhieda kollha prodotta taghraf li s-
socjeta’ rikorrenti ma gabet ebda prova ta’ “raguni” jew “ragunijiet”li din il-Qorti taghraf

illi huma “gravi bizzejjed” 1i jwassluha sabiex taghmel tali ordni ta’ stralc.

Dana qieghed jinghad ‘I ghaliex 1-uniku prova li tressget mis-socjeta’ attrici kienet in-nuggas
ta’ pagament ta’ €14,707.51, u li minkejja 1-mandat intavolat (mhux notifikat Is-socjeta’

intimata) il-hlas baga’ma sehhx.

Din il-Qorti taghraf illi r-Registratur tal-Qrati ma giex mharrek sabiex jiddeponi kif ma giex

mharrek biex jiddeponi Ufficcjal pertinenti minn Malta Financial Services Authority (MFSA)
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sabiex jaghtu stampa cara dwar il-gaghda tas-socjeta’intimata u b’mod partikolari, fuq dak

allegat fil-premessa numru hamsa (5) tas-socjeta’ rikorrenti.

[1-Qorti taghmel referenza ghas-sentenza Charles Grech & Company Limited vs Firm
Camilleri Bros. (Marketing) Company Limited deciza fil-11 ta’ Dicembru 2014 per
Imhallef J.Zammit McKeon li permezz taghha dik il-Qorti gharfet illi t-tifsira ta’ “ragunijiet
gravi bizzejed li jiggustifikaw ix-xoljiment,” hija ferm aktar stretta u onoruza mill-
kriterju jew standard mehtieg fir-regolament Ingliz ekwivalenti ghal-214(2)(b)(iii) tal-
Kapitolu 386. Dana qieghed jinghad ‘1 ghaliex I-Artikolu Ingliz 122(1)(g) kontenut
f’Insolvency Act 1986 tar-Renju Unit fejn il-Qorti Ingliza tista’ tordna l-istralc f’kaz li “the

Court is of the opinion that it is just and equitable that the company should be wound up .

Ili ghaldagstant il-Qorti hi tal-fehma illi s-socjeta’ rikorrenti naqqgset illi tipprova sal-grad
mistenni fil-kamp civili u cioe’ fuq bilanc ta’ probabilita’, illi fir-realta’ jezistu ragunijiet
gravi bizzejed li jinducu din il-Qorti tilga’ t-tieni talba tas-socjeta’ rikorrenti u tohrog ordni

ta’ stralc kontra s-socjeta’ intimata.

Michuda I-ewwel zewg talbiet attrici, jsegwi li ghandhom jigu michuda t-talbiet I-ohra

konsegwenzjali.

Ghal dawn il-mottivi I-Qorti taqta’ u tiddeciedi billi tichad t-talbiet attrici bl-ispejjez kontra s-

socjeta’ attrici.

Din il-Qorti tordna li kopja ta’ din is-Sentenza tintbaghat mir-Registratur tal-Qrati lir-

Registratur tal-Kumpanijji u dan ai termini tal-Artikolu 224(1) tal-Kapitolu 386.

Mogqrija.

< Sentenza Finali >
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