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QORTI KOSTITUZZJONALI
S.T.O. PRIM IMHALLEF
SILVIO CAMILLERI

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

ONOR. IMHALLEF
NOEL CUSCHIERI

Seduta tal-31 ta' Ottubru, 2014
Appell Civili Numru. 56/2011/1

George Pace
V.

Avukat Generali u Kummissariju tal-Pulizija

1. Dan huwa appell tal-attur minn sentenza moghtija fid-9 ta’ April 2014

mill-Prim’ Awla tal-Qorti Civili fil-kompetenza taghha kostituzzjonali i
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¢cahdet talba tieghu ghal rimedju ghal dak li jgis bhala ksur tal-jedd
tieghu ghal smigh xieraq billi ma thalliex jiehu |-parir ta’ avukat meta
kien interrogat mill-pulizija waqt investigazzjoni dwar delitt u ttehdulu

tliet stqarrijiet f'Settembru tal-2004.

1. L-ewwel qorti fissret hekk il-fatti li wasslu ghall-kawza u r-ragunijiet li

wassluha biex tichad it-talba maghmula fir-rikors tal-attur:

“Ikkunsidrat illi permezz ta’ dawn il-proceduri r-rikorrenti ged jitlob lill-
gorti tiddikjara lezjoni tad-dritt tieghu ghal smigh xieraq kif sancit bl-art.
6 tal-Konvenzjoni Ewropea u l-art. 39 |-Kostituzzjoni, u dana wara i
kien irrilaxxa stgarrijiet lill-Pulizija minghajr ma kien assistit minn
avukat.

“dirrizulta illi fI-2004 il-Pulizija interrogat lil George Pace dwar omicidju li
kien sehh fl-Ahrax tal-Mellieha fI-1989, cioé hmistax-il sena gabel.
Huwa rrilaxxa zewq stqarrijiet wara li nghata s-solita twissija. Huwa
sussegwentement gie akkuzat in relazzjoni mal-fugq imsemmi omicidju.

“irrizulta illi fit-22 ta’ Ottubru 2009 George Pace gie misjub hati
b’'verdett tal-gurati talli fl-1989 kien kompli¢i fomi¢idu u kompli¢i ma’
persuna li kellha fugha arma. Permezz ta’ sentenza tal-Qorti Kriminali
giet inflitta fuqu piena ta’ tletin sena prigunerija. Din is-sentenza giet
konfermata mill-Qorti tal-Appell fid-19 ta’ Mejju 2011.

“ll-qorti tibda biex tenfasizza li dak li jittutelaw il-Konvenzjoni u |-
Kostituzzjoni huwa:

“d-dritt fondamentali ghall-smigh xieraq. Mandankollu, kif irriteniet
ricentement il-Qorti Kostituzzjonali fil-kawza Muscat v. Avukat Generali
(deciza fit-8 ta’ Ottubru 2012), ‘ma hemm ebda jedd li kull min hu
akkuzat b’reat kriminali jigi liberat minn dik l-akkuza, jew li I-akkuzat
jinghata |-mezzi biex, hati jew mhux, jinheles mill-akkuza, jew i,
minhabba xi irregolarita, tkun xi tkun, min fuq il-fatti ghandu jinstab hati
ghandu jithalla jahrab il-konsegwenzi ta’ ghemilu. Il-jedd ghal smigh
xieraq inghata kemm biex, wara process fi zmien ragonevoli u bil-
garanzija xierga, min ma huwiex hati ma jehilx bi htija, u biex jinghata
I-mezzi kollha mehtiega ghalhekk, u kemm biex min huwa tassew hati
ma jahrabx il-konsegwenzi tal-htija tieghu. Il-jedd ghal smigh xieraq
ma jinghatax biex min hu tassew hati jasal biex, b’xi mod jew b’iehor,
ma jwegibx tal-htija tieghu. Jekk il-jedd ghal smigh xieraq, kif
interpretat u applikat, iwassal ghal hekk, mela hemm xi haga hazina
hafna fis-sistema tal-harsien tad-drittijiet’.
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“‘Ghaldagstant |-ezercizzju li jehtieg li jsir minn din il-qorti f'dan I-
istadju m’huwiex sempli¢iment li tirregistra n-nuggas ta’ ghajnuna
legali waqt I-interrogazzjoni tar-rikorrenti. Kif irriteniet il-Qorti Kost-
ituzzjonali fil-fuq ¢itata decizjoni, ‘li ghandha taghmel din il-gorti hu illi
tara jekk dak in-nuggas wassalx ghall-ksur tal-jedd ghal smigh xieraq
u hekk inhologx il-perikolu illi I-attur jinstab hati meta ma kellux jinstab
hati. Jekk ma hemmx dak il-perikolu, mela ma hemmx ksur’.

17

Ebda qorti febda hin ma stabbiliet principju universali li nuggas ta’
assistenza legali waqt interrogazzjoni awtomatikament jirrizulta
f'lezjoni ta’ dritt ghal smigh xieraq.

“‘Sabiex tistabilixxi |-ezistenza o meno ta’ lezjoni ta’ dritt ghal smigh
xieraq, il-process fil-konfront tar-rikorrenti odjern irid jigi mifli fil-
kompletezza tieghu u fi¢-Cirkostanzi kollha tal-istess rikorrenti”.

“Il-Qorti Ewropea fil-kaz Imbroscia v Switzerland irriteniet ukoll:

““The manner in which article 6(1) and 3(c) is to be applied during the
preliminary investigation depends on the special features of the
proceedings involved and on the circumstances of the case. In order
to determine whether the aim of Article 6 — a fair trial — has been
achieved, regard must be had to the entirety of the domestic
proceedings conducted in the case”.

“Kif irriteniet il-Qorti Kostituzzjonali fil-kawza Pulizija v. Tyrone Fenech
(22 ta’ Frar 2013):

“Il-jedd tal-ghajnuna ta’ avukat wagqt l-interrogazzjoni jinghata mhux
biex tinholoq formalita li n-nuggas taghha jaghti mezz ta’ difiza lill-
akkuzat: dak il-jedd jinghata ghall-iskop preciz illi jkun hemm garanzija
illi kull stqarrija moghtija mill-persuna interrogata tkun inghatat
b’ghazla hielsa, b’gharfien tal-jedd li jibga’ sieket, u bla tehdid,
weghdiet, vjolenza jew b’xi mod iehor abuzivament. ll-ksur tal-jedd
ghal smigh xieraq isehh meta I-istgarrija tittiehed abuzivament u mhux
bil-fatt biss li tkun ittiehdet minghajr I-ghajnuna ta’ avukat”.

‘Fil-kaz in ezami jirrizulta li George Pace irrilaxxa l-istgarrijiet tieghu
wara li nghata s-solita twissija. Huwa stess, meta xehed f'dawn il-

pro¢eduri, ikkonferma li “il-pulizija m’heddewnix u lanqas ma sawtuni”
(fol. 21). Jirrizulta wkoll illi George Pace, fil-kors tal-investigazzjoni,
ittiehed fuq il-post tad-delitt. Dwar dan |-Ispettur Chris Pulli¢ino xehed
hekk:

“Fuq il-post l-ewwel ma hadna lil George Pace. Meta morna fuq il-
post kif wasalna |-Ghadira konna ghidna lil George Pace illi minn
hemm ’il quddiem kien hu ha jurina I-post; fil-fatt kien hadna fit-triq i
taghti lejn I-Ghammieri, cioé t-triq ta’ fac¢ata tan-ni¢¢a ta’ Marfa Road;
f’hin minnhom geghina niksru ghal gos-sigar fuq il-lemin, dahhalna go
fetha fil-haxix fejn indikalna illi kienu pparkjaw u minn hemm
ghaddejna minn go trejga sal-kamra fejn gara I-fatt. Din hija trejga
difficli hafna biex issibha jekk ma tkunx taf ezatt biha ghax tghaddi
minn fuqg l-irdum tal-Ahrax u tigi fejn din il-kamra. Dahhalna f'din il-
kamra u spjegalna x’kien gara. Jidhirli li indikalna wkoll fejn kien bil-
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wiegfa u fejn kien bil-wiegfa Carmelo Sant li spara t-tiri u gie anke
fotografat jaghmlilna I-indikazzjonijiet mill-lspettur Ellul.”

“‘Huwa rega’ ghamel l-istess waqt il-guri.

“‘F’dawn il-proceduri stess, George Pace jikkonferma fix-xiehda tieghu
illi “Waqt l-access kont urejt lill-qorti fejn kont jiena barra mill-kamra”.
Minn dan jirrizulta illi waqt il-pro¢ess kriminali huwa ma ghamel xejn
biex ixejjen dak li spjega lill-pulizija, kif del resto ma kien ghamel xejn
biex jikkontesta I-istgarrijiet quddiem il-Qorti tal-Magistrati bhala Qorti
Istruttorja. Anzi wasal biex ikkonfermahom bil-ko-operazzjoni tieghu.

“Bhal ma rriteniet il-Qorti Kostituzzjonali fil-kawza il-Pulizija v. Tyrone
Fenech (22 ta’ Frar 2013):

“Din il-qorti ma tistax, bla ma turi nuqqas ta’ fidu¢ja fl-isitituzzjoni
gudizzjarja tal-pajjiz, tghid illi I-garanzija ta’ legittimita moghtija bil-
prezenza ta’ magistrat ma hijiex, fin-nuqgas ta’ prova kontrarja,
bizzejjed”.
“L-abbli difensur tar-rikorrenti fit-trattazzjoni orali quddiem din il-gorti
jistrieh konsiderevolment fuq il-kaz ta’ Salduz v. Turkija (27 ta’ Novem-
bru 2008). Din il-qorti tirreferi fil-kuntest ghall-kummenti moghtija fir-
rigward mill-Qorti Kostituzzjonali fil-fuq citat kaz Muscat v. Avukat
Generali. Dik il-qorti, wara li ddeskriviet il-kaz ta’ Salduz bhala wiehed
estrem u e¢cezzjonali, i¢¢itat minnu s-segwenti bran:

“The court further reiterates that although not absolute, the right of
everyone charged with a criminal offence to be effectively defended by
a lawyer, assigned officially if need be, is one of the fundamental
features of fair trial. Nevertheless, Article 6 (3(c)) does not specify the
manner of exercising this right. It thus leaves to the contracting States
the choice of the means of ensuring that it is secured in their judicial
systems, the court’s task being only to ascertain whether the method
they have chosen is consistent with the requirements of a fair trial. In
this respect, it must be remembered that the convention is designed to
‘guarantee not rights that are theoretical or illusory but rights that are
practical and effective’ and that assigning counsel does not in itself
ensure the effectiveness of the assistance he may afford an accused”.

“ll-qorti ma tistax tonqos milli tinnota t-trapass taz-zmien f'dan I-iter
kollu. L-omic¢idju li in konnessjoni mieghu nstab hati r-rikorrenti sehh fl-
1989, l-istgarrijiet lill-Pulizija gew rilaxxati xejn angas minn hmistax-il
sena wara, altru milli zmien bizzejjed biex jiehu parir legali; inoltre is-
sentenza tal-Qorti tal-Appell Kriminali giet pronunzjata fid-19 ta’ Mejju
2011. Kien biss xi xhur wara din is-sentenza li hass ir-rikorrenti li huwa
gie ppregudikat fil-pro¢eduri, dan meta |-kaz ta’ Salduz kien ilu mill-
2008 li gie maqtugh mill-Qorti Ewropea ta’ Strasburgu.

“Fi¢c-cirkostanzi, ghaldagstant, il-qorti tagta’ u tiddeciedi billi filwaqt li
tilga’ t-twegiba tal-intimati, tichad it-talbiet ta’ George Pace.

“L-ispejjez jithallasu minn George Pace.”
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2. L-attur appella minn din is-sentenza b’rikors tat-28 t'April 2014 u I-
konvenuti wiegbu fil-5 ta’ Mejju 2014. L-aggraviji tal-attur appellant
jidher li huma dawn: (i) illi I-ewwel qorti ghamlet apprezzament u inter-
pretazzjoni hazina tal-ligi meta qalet illi ma kienx hemm ksur tal-jedd
ghal smigh xieraq ghax kien hemm “trapass konsiderevoli taz-zmien”
bejn meta sehh id-delitt, meta ttiehdu I-istqarrijiet, meta nghatat is-
sentenza mill-qorti ta’ gurisdizzjoni kriminali u meta I-attur fittex rimedju
fil-pro¢eduri tallum; (ii) illi I-attur huwa bniedem li ma jafx jagra u jikteb
u ghalhekk il-htiega tieghu ghall-ghajnuna ta’ avukat kienet aktar
urgenti; u (iii) fil-gurisprudenza tal-Qorti Ewropea tad-Drittijiet tal-
Bniedem “i¢-¢ahda mill-assistenza legali fiha nfisha awtomatikament

tikkostitwixxi ksur tad-dritt ghal smigh xieraq”.

3. L-ewwel aggravju tal-attur jolgot il-kumment tal-ewwel qorti illi ghal-
kemm l-istqarrijiet li ghamel |-attur wara |-interrogazzjonijiet mill-pulizija
kienu saru fl-2004, u s-sentenza ta’ Salduz kienet inghatat fl-2008, kien
biss f'dawn il-pro¢eduri tallum, mibdija fl-2011, illi I-attur ilmenta minn

ksur tad-dritt ghal smigh xieraq. L-attur iwiegeb illi:

“

.. wiehed ma jistax jippretendi, u dan kif argumentat I-ewwel
qort| illi din it-talba m’ghandhiex tigi milqugha f'dan l-istadju, la darba

ma tgajmittx gabel. llli I-ligi ma tipprovdi ebda terminu li fih ghandha
titgajjem din il-lanjanza u ghalhekk il-qorti ma tistax tirrestringi hi dan it-
terminu. ... ... ...”

4. Safejn l-attur qgieghed ighid illi t-talba tieghu ma ghandhiex tigi mi¢huda

ghar-raguni biss illi halla jghaddi zmien sostanzjali sakemm ressaq I-
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ilment tieghu, din il-gorti tagbel. Huwa biss bis-sahha tal-preskrizzjoni
jew tad-dekadenza illi -moghdija taz-zmien ikollha effett determinanti
fuq id-drittijiet u r-rimedji. Madankollu, huwa ghalkollox le¢itu illi tislet
konkluzjonijiet ohra — bhal ma huma konkluzjonijiet dwar kredibilita —
mill-moghdija taz-zmien. Fil-kaz tallum, ma huwiex wisq imgebbed jew
irragonevoli illi tghid illi, li kieku l-istqarrijiet ittehdulu b’gerq jew
b’'tehdid, jew b’xi mod iehor bi pregudizzju ingust, l-attur ma kienx
sejjer ma jilmentax dwar hekk bejn [-2004 u 1-2011. Ma huwiex
imgebbed is-suspett illi tkellem issa ghax deherlu li jista’ jifrutta dak li
deherlu li evoluzzjoni fil-Qurisprudenza tal-Qorti fi Strasburgo biex

jispi¢ca u jahrab mill-konsegwenzi ta’ ghemilu

5. Mhux biex iharsu interessi bhal dawn huma mahsuba d-drittijiet fonda-

mentali.

6. Fit-tieni aggravju tieghu I-attur ighid illi huwa bniedem vulnerabbli ghax
ma jafx jaqra u jikteb u ma jifhimx kliem “tqil” bhal dak li kellmuh bih il-
pulizija waqt l-interrogazzjonijiet. Fix-xiehda tieghu quddiem [|-ewwel

gorti gal hekk:

“Jiena ma kellix avukat meta kellmuni |-pulizija. Jien ghandi nghid illi
meta kellmuni I-pulizija bdew ikellmuni b’¢ertu diskors u jien ighiduli
X'ighiduli, tajjeb jew hazin, bdejt nghidilhom iva. Il-pulizija bdew
jissuggerixxu huma x’seta’ gara u jien bdejt nghidilhom iva. Bdejt
nghidilhom kollox iva u le. Jiena bdew ighiduli diskors iebes illi jien ma
kontx ged nifhmu. Il-pulizija ma heddewnix u langas ma sawtuni. II-
kliem i kellmuni bih il-pulizija kien kliem tqil illi jien ma bdejtx nifhmu.
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“Jiena ma nafx nagra. Langas ismi ma naf nikteb. Certu affarijiet
irrispondejthom, perd ma bdeitx nithimhom sewwa. Jien jidhirli li irris-
pondejt kollox.'”

7. Li kieku dan kien tassew minnu kien sejjer, waqt il-guri, ma jghid xejn
dwar kif ittehdulu I-istqarrijiet? Wagqt il-guri I-attur kellu avukat u, li
kieku kien tassew minnu illi ma fehemx x’kien gieghed jinghadlu u
x’kien gieghed iwiegeb waqt li kienu geghdin jittehdulu I-istqarrijiet,
wiehed kien jistenna li I-Avukat tieghu jressaq dan il-punt quddiem |-

gurati li izda dan ma ghamlux

8. Langas ma hu irrelevanti illi fis-silta migjuba fuq mix-xiehda tieghu I-attur
giddeb lilu nnifsu. L-ewwel ta x'tithem i ghal kull ma I-interrogaturi
issuggerewlu li gara huwa gabel mieghu — “ighiduli X'ighiduli, tajjeb jew
hazin, bdejt nghidilhom iva” — u mbaghad qal illi “bdejt nghidilhom
kollox iva u le”, li jfisser li fehem bizzejjed x’kienu I-mistogsijiet biex
ghal xi whud iwiegeb “iva” u ghal ohrajn “le”. Mhux ta’ b’xejn illi, meta
irriproduca din is-silta mix-xiehda fir-rikors tal-appell tieghu, din il-parti,

fejn gal li wiegeb drabi “iva” u drabi “le”, hallieha barra.

9. Jekk tara l-istqarrijiet imbaghad tara illi ma huwiex minnu illi t-twegibiet
kienu biss “iva” jew “le”: kienu twegibiet ta’ min kien gieghed jifhem
sew il-mistogsijiet u li kien jaf xX’kien qgieghed iwiegeb. U kemm tassew
l-attur kien ghamel I-istqarrija minjeddu, u ghax ried, jixhdu kliemu

stess wagqt I-istqarrija lill-pulizija tal-5 ta’ Settembru 2004

Xiehda tal-attur fis-seduta tat-22 ta’ Mejju 2012 quddiem l-ewwel qorti, fol. 21 tal-process tal-ewwel
gorti.

Pagna 7 minn 16
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

10.

11.

12.

13.

14.

“Sir, jiena ghidtilkom il-verita: nahilfilkom fug marti u fuq uliedi. Jiena
issa strihajt, allavolja ha nbati, imma strihajt.”

Kliem elokwenti li juri li kien ta’ serhan ghall-attur li jistqarr htijietu u li |-
istqarrija mhux talli ma ttehditlux b’gerq jew b’tehdid jew b’biza’, izda i
anzi hu stess fil-kuxjenza hass il-ntiega li xi darba jaghmilha ghax, kif

ighidu, id-dnub ma jorqodx.

Relevanti wkoll dak li xehed I-Ispettur Chris Pullicino quddiem I|-ewwel

gorti fit-23 ta’ Ottubru 2012:

“‘Mhuwiex minnu dak li ged jigi ssuggerit illi kelna xi problema ta’
komunikazzjoni mieghu minhabba I-livell ta’ edukazzjoni li ghandu.
Ghandi nghid illi jiena kont konvint b’dak li qalli ghaliex li galli kien
korroborat b’xiehda ohra.”

Ix-xiehda tal-attur fil-proceduri tallum, fejn ighid illi ma fehemx x’kienu
geghdin ighidulu I-pulizija li interrogawh, hija evidentement xiehda
orkestrata. Lanqgas biex ighin lill-klijent tieghu johrog bi stejjer konven-

jenti bhal din ma hu mahsub id-dritt ghall-ghajnuna ta’ avukat.
It-tieni aggravju wkoll huwa ghalhekk michud.

Fit-tielet aggravju l-attur ighid illi “¢c-cahda mill-assistenza legali fiha
nfisha awtomatikament tikkostitwixxi ksur tad-dritt ghal smigh xieraq” u

irrefera ghall-kazijiet Salduz v. It-Turkija®, Dayanan v. it-Turkija®,

a o~ W N

Fol. 79 tal-process tal-Qorti tal-Magistrati (Malta) bhala Qorti Istruttorja; enfasi mizjud.
Fol. 38 tal-process tal-ewwel gorti.

27 ta’ Novembru 2008, rik. 36391/02.

13 ta’ Ottubru 2009, rik. 7377/03.
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15.

16.

Demirkya v. It-Turkija®, Pavlenko v. Ir-Russja’, Pishchalnikov v. Ir-

Russja® u Brusco v. Franza®, ilkoll quddiem il-Qorti Ewropea tad-

Drittijiet tal-Bniedem.

L-Avukat Generali wiegeb illi:

.. ... ... bhala prin¢ipju ma jezisti |I-ebda dritt fundamentali ta’ assist-
enza legali izda ... jezisti biss dritt fundamentali ta’ smigh xieraq meta
persuna tkun akkuzata b’reat kriminali. Kull meta I-Qorti Ewropea sabet
li kien hemm ksur tad-dritt ta’ smigh xierag minhabba n-nuqgas ta’
assistenza minn avukat wagt I-interrogazzjoni mill-pulizija, dejjem
ikkwalifikat il-gudizzju taghha u qalet li jekk eventwalment il-persuna
ma kinitx ser ikollha smigh xieraq fil-proceduri kriminali, allura I-persuna
ghandha dritt tkun assistita minn avukat waqt I-interrogazzjoni. L-
esponenti jirrilevaw li ¢ertament li mhux il-kaz li I-Qorti Ewropea galet li
jekk persuna ma kinitx assistita minn avukat waqt |-interrogazzjoni,
allura awtomatikament dik il-persuna sofriet ksur ta’ dritt ta’ smigh
xieraq.”

Din il-qorti tibda biex tghid illi gieghed ighid sew I-Avukat Generali illi d-
dritt li taghti I-ligi huwa dak ghal smigh xieraq u mhux ghall-ghajnuna
ta’ avukat waqt l-interrogazzjoni. I¢-¢ahda ta’ dik I-ghajnuna tista’
twassal ghal ksur tal-jedd ghal smigh xieraq mhux ipso facto izda jekk,
minhabba f'dak in-nuqqas, l-attur ikun garrab pregudizzju indust fid-
drittijiet procedurali tieghu. Izda l-effett ta’ dak in-nugqas ghandu
dejjem jitgies mhux bhala episodju izolat li, ghalhekk biss u irris-

pettivament mic-cirkostanzi kollha, jikkostitwixxi ksur, izda fil-kuntest

© © ~ [=2]

13 ta’ Ottubru 2009, rik. 31721/02.

1 ta’ April 2010, rik. 42371/02.

24 ta’ Settembru 2009, rik. 7025/04.
14 ta’ Ottubru 2010, rik. 1466/07.
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tal-process shih, kif gustament osservat I-istess Qorti Ewropea tad-

Drittijiet tal-Bniedem fil-kaz ta’ fil-kaz ta’ Imbrioscia v. L-Isvizzera®®

“Other requirements of Article 6 — especially of paragraph 311 — may also be relevant before a case is sent
for trial if and in so far as the fairness of the trial is likely to be seriously prejudiced by an initial failure to

comply with them.”12

Ukoll fil-kaz ta’ Ahmet Mete v. it-Turkijal3 il-Qorti Ewropeja ma sabitx ksur, ghalkemm fdan il-kaz ukoll ir-

rikorrent ghamel stqarrija minghajr ma kellu ghajnuna ta’ avukat. llI-qorti qalet hekk:

“26. ... ... ... [E]ven assuming that the authorities refused to assign him a lawyer, despite his explicit
request, the Court is of the opinion that the lack of legal assistance at the early stage of the proceedings
did not deprive the applicant of a fair hearing. In reaching this conclusion, the Court has taken into account
the entirety of the proceedings, in particular the fact that the applicant had a lawyer throughout the
proceedings before the izmir State Security Court and the Court of Cassation. Moreover, the Court notes
that the izmir State Security Court based its final decision, not only on his statements given in police
custody but also on his statements given during the hearings, his confessions made before the public

prosecutor and the statements of the other accused. ... ... ...

“27. The applicant’s lack of access to legal assistance during the preliminary investigation cannot,
therefore, be considered to have deprived him of a fair trial within the meaning of Article 6 8§ 1 and 3 (c) of

the Convention.

“28. The Court concludes that this complaint is manifestly ill-founded within the meaning of Article 35

§ 3 of the Convention and must, therefore, be declared inadmissible.”

Tassew illi jidher illi sentenzi aktar ricenti I-Qorti Ewropeja x’aktarx bidlet I-atteggjament, u tidher li trid taghti
x'tifhem illi I-ghajnuna ta’ avukat fkull wagt tal-process penali, sa mill-ewwel interrogazzjoni, hija fattur sine

gua non ghal smigh xieraq. Hekk, fil-kaz ta’ Salduz v. it-Turkija osservat illi:

“5. the Court finds that in order for the right to a fair trial to remain sufficiently “practical and
effective” Article 6 § 1 requires that, as a rule, access to a lawyer should be provided as from the first
interrogation of a suspect by the police, unless it is demonstrated in the light of the particular circumstances
of each case that there are compelling reasons to restrict this right. Even where compelling reasons may

exceptionally justify denial of access to a lawyer, such restriction — whatever its justification — must not

10
11(3)

12

13

24 ta’ Novembru 1993, rik. 13972/88.

Kull min ikun akkuzat b’reat kriminali ghandu d-drittijiet minimi li gejjin: ... ... ...(¢) li jiddefendi
ruhu persunalment jew permezz ta’ assistenza legali maghzula minnu stess.

Para. 36; enfasi mizjud.
25 ta’ April 2006, rik. 77649/2001.
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unduly prejudice the rights of the accused under Article 6. The rights of the defence will in principle be
irretrievably prejudiced when incriminating statements made during police interrogation without access to a

lawyer are used for a conviction.”

19 Ghandu jinghad izda illi, kif osservat |-istess qorti ewropea fil-kaz ta’ Brincat u ohrajn v. Maltal4, ma ghandux
jinghata “a very broad reading of the Court’s case-law”15, fis-sens illi kull sentenza ghandha tingara fid-dawl
tac-cirkostanzi partikolari tal-kaz, u mhux necessarjament tohloq pre¢edenti u regoli ta’ applikazzjoni

universali, li, wara kollox, hija setgha mhollija fidejn I-organu legislativ u mhux fidejn dak gudizzjarju.

20. I¢-cirkostanzi tal-kaz ta’ Salduz, kif ga kellha okkazjoni tosserva din il-gortil6, kienu estremi u e¢¢ezzjonali.
L-akkuzi migjuba kontrieh mill-istat tork kienu x’aktarx ta’ natura politika — kien mixli, u eventwalment instab
hati, talli ha sehem fattivita ta’ partit politiku u wahhal strixxun (banner) bil-kliem “Long live the leader Apo” —
u kellu biss sbatax-il sena meta gie interrogat u ammetta dan kollu minghajr ma nghata I-ghajnuna ta’ avukat.
Meta, izda, jumejn wara, rega’ gie interrogat mill-magistrat inkwirenti ¢ahad |-akkuzi u gal illi [-ammissjoni
kien ghamilha taht tehddid, swat u maltrattament fiziku u psikologiku mill-pulizija. Ma kien hemm xejn minn

dawn i¢-cirkostanzi estremi u e¢cezzjonali fil-kaz tal-attur tallum.

21 Fil-kaz ta’ Dayanan, izda, il-qorti fi Strasburgo hadet posizzjoni aktar radikali u galet hekk:

“30. In relation to the absence of legal assistance in police custody, the Court reiterates that the right
of everyone charged with a criminal offence to be effectively defended by a lawyer, assigned officially if
need be, is one of the fundamental features of a fair trial ... ... ...

“31. The Court considers that the fairness of criminal proceedings
against accused persons requires as a general rule, for the purposes of
Article 6 of the Convention, that they be able to obtain legal assistance
as soon as he they are placed in custody or pre-trial detention.

“32. In accordance with the generally recognised international norms,
which the Court accepts and which form the framework for its case-law,
an accused person is entitled, as soon as he or she is taken into
custody, to be assisted by a lawyer, and not only while being

14 24 ta’ Lulju 2014, rikk. 60908/11, 62110/11, 62129/11, 62312/11 u 62338/11.
15 Para. 67.
¥Ara e.g. Charles Steven Muscat v. Avukat Generali, 8 ta’ Ottubru 2012, rik. Kost. 75/2010.
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22.

23.

questioned ... . Indeed, the fairness of proceedings requires that an
accused be able to obtain the whole range of services specifically
associated with legal assistance. In this regard, counsel has to be able
to secure without restriction the fundamental aspects of that person’s
defence: discussion of the case, organisation of the defence, collection
of evidence favourable to the accused, preparation for questioning,
support of an accused in distress and checking of the conditions of
detention.

“33. In the present case it is not disputed that the applicant did not
have legal assistance while in police custody because it was not
possible under the law then in force ... . A systematic restriction of this
kind, on the basis of the relevant statutory provisions, is sufficient in
itself for a violation of Article 6 to be found, notwithstanding the fact that
the applicant remained silent when questioned in police custody.

“34.  Accordingly, the Court finds that there has been a violation of
Article 6 8§ 3 (c) taken in conjunction with Article 6 § 1.

Madankollu, ghalkemm din id-decizjoni tidher x’aktarx kategorika ma jidhirx li hija interpretazzjoni ghalkollox
korretta tal-artikolu 6. Fil-fatt, fil-kaz ta’ Demirkaya, li nqata’ dakinhar stess tal-kaz ta’ Dayanan mill-istess

tagsima tal-qorti, gie riaffermat il-principju illi:

“13. The Court recalls that, in assessing whether or not a trial was fair, regard should be had to the entirety

of the proceedings ... ... ... ?

Kompliet tghid hekk:

“15. The Court observes that the applicant’s right of access to a
lawyer was restricted during his police custody pursuant to Section 31
of Law no. 3842, as he was accused of committing an offence falling
within the jurisdiction of the State Security Courts. As a result, he did
not have access to a lawyer during his interrogation by the police and
the public prosecutor. Moreover, the Court observes that during his
police interrogation, the applicant accepted the charges against him
and this statement was subsequently used for his conviction by the trial
court. The Court takes note of the fact that the applicant had legal
representation during his questioning by the investigating judge.
However, in the present case, the applicant was undoubtedly affected
by the absence of a lawyer when his statement had been taken by the
police as, although the applicant repeatedly denied his police state-
ment, the State Security Court used this statement as the main
evidence. The Court further finds it significant that the police statement
of N.S., although retracted subsequently during the trial, was also used
to confirm the applicant’s police statement.
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24,

25.

26.

“16. In view of the foregoing, the Court considers that neither the
assistance provided by a lawyer during the interrogation by the
investigating judge, nor the adversarial nature of the subsequent
criminal proceedings could cure the defects which occurred during the
applicant's questioning by the police.

Relevanti illi I-akkuza kontra Demirkaya, bhal kontra Salduz, kienet ta’ natura x’aktarx politika, ghax gie mixli
illi kien imsieheb ma’ organizzazzjoni politika — PKK, il-partit tal-FHaddiema tal-Kurdistan — illecita taht il-ligi
torka, illi waqt il-proceduri kriminali ¢ahad dak li kien stqarr quddiem il-pulizija, u illi dik I-istgarrija, u stqarrija
ohra ta’ xhud mehuda fl-istess ¢irkostanzi u li wkoll sussegwentement giet michuda minn min ghamilha,

kienu x-xiehda ewlenija — “the main evidence” — kontrieh.

Fil-kaz ta’ Pishchalnikov ukoll il-Qorti Ewropea osservat illi:

“64. The Court further reiterates that the compliance with the requirements of fair trial must be
examined in each case having regard to the development of the proceedings as a whole and not on the

basis of the isolated consideration of one particular aspect or one particular incident.”

Dan juri illi diffi¢ilment tirrikjoncilja I-posizzjoni li gieghed jiehu I-attur illum ma’ dik aktar serena u ragunata fil-

kazijiet ta’ Imbrioscia u Ahmet Mete. Difficli wkoll tirrikonciljaha mal-posizzjoni li dejjem hadet il-Qorti

Ewropea, u li, kif rajna, giet ri-affermata anki ricentement, illi, biex tgis jekk kienx hemm smigh xieraq, trid
tgis il-procedura fl-intier taghha u mhux fid-dawl ta’ episod;i isolati li ma jkollhomx effett hekk drastiku fug il-
procediment illi jikkontaminawh irrimedjabilment. Difficli wkoll tirrikonciliaha mal-fatt illi d-dritt li taghti I-
Konvenzjoni huwa dak ghal smigh xierag, u mhux dak li kull nugqas proc¢edurali jaghti lill-akkuzat, hati jew
mhux, dritt awtomatiku Ii jigi liberat. Id-drittijiet imharsa huma drittijiet “fondamentali” mhux formali jew
mekkanici; iharsu interessi fondamentali ta’ gustizzja mhux I-interess ta’ kull akkuzat li b’xi mod jew iehor jigi
liberat, ukoll meta aliunde hemm xiehda bizzejjed kontrieh. Mhux ta’ min ninsew illi mhux I|-akkuzati

ghandhom id-drittijiet fundamentali taghhom, filwaqt li jixraq li jingharaf ukoll id-dritt dagstant iehor
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27.

28.

29.

fondamentali ta’ kull persuna u kull vittma potenzjali tal-kriminalita li tithares mill-hsara li §gib maghha d-

delinkwenza.

Din il-qorti ghal darba ohra ttenni illi I-jedd li jaghtu I-Kostituzjoni u |-Konvenzjoni huwa dak ghal smigh
xieraq: ma hemm ebda jedd li kull min hu akkuzat b’reat kriminali jigi liberat minn dik I-akkuza, jew i I-
akkuzat jinghata |-mezzi biex, hati jew mhux, jinheles mill-akkuza, jew li xiehda kontrieh tigi skartata, jew i,
minhabba xi irregolarita, tkun xi tkun, min fuq il-fatti ghandu jinstab hati ghandu jithalla jahrab il-konsegwenzi
ta’ ghemilu. ll-jedd ghal smigh xieraq jinghata kemm biex, wara process fi zmien ragonevoli u bil-garanziji
xierga, min ma huwiex hati ma jehilx bi htija, u biex jinghata I-mezzi kollha mehtiega ghalhekk, u kemm biex
min huwa tassew hati ma jahrabx il-konsegwenzi tal-htija tieghu. Il-jedd ghal smigh xieraq ma jinghatax biex
min hu tassew hati jasal biex, b’xi mod jew b’iehor, ma jwegibx tal-htija tieghu meta I-atti tal-pro¢eduri jaghtu
bizzejjed affidament sabiex il-gudikant jista’ serenement jasal ghall-htija; ma jinghatax biex tinghata I-liberta
lill-hatja. Jekk il-jedd ghal smigh xieraq, kif interpretat u applikat, iwassal ghal hekk, ikun oltragg ghall-kuncett

innifsu tad-drittijiet fondamentali.

Din il-qorti ghalhekk terga’ ttenni li dak li ghandha taghmel ma’ la li tara jekk I-attur huwiex hati jew le tal-
akkuzi li ngiebu kontrieh u lanqas li tara biss jekk I-attur kellux I-ghajnuna ta’ avukat wagqt I-interrogazzjoni u
tiegaf hemm: li ghandha taghmel din il-qorti hu illi tara jekk dak in-nuqgas wassalx ghall ksur tal-jedd ghal
smigh xieraq u hekk inhologx il-perikolu illi I-attur jinstab hati meta ma kellux jinstab hati. Jekk ma hemmx

dak il-perikolu, mela ma hemmx ksur.

Huwa relevanti gabel xejn il-fatt illi sakemm fetah il-kawza tallum fit-28 ta’ Awissu 2011 — wara li kienet
maghrufa s-sentenza ta’ Salduz — |-attur gatt ma fittex li jiehu lura I-istgarrija li kien ghamel jew li jichad dak li

gal fiha, bhal ma kienu ghamlu I-istess Salduz u Demirkaya. Anzi, meta quddiem il-Qorti Kriminali I-
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30.

31.

32.

prosekuzzjoni talbet li kopja tal-istgarrija titqassam lill-gurati, I-avukat tal-attur ma opponiex17. Ukoll, meta I-

avukat tal-attur osserva illi bejn l-istqarrija tat-2 ta’ Settembru 2004 u dik tal-5 ta’ Settembru 2004 ghaddew

aktar minn tmienja u erbghin siegha li matulhom “presumibilment” I-attur kien inzamm arrestat, kompla fisser

illi dan kien gieghed ighidu “mhux biex jimpunja I-validita tat-tieni stqarrija tal-5 ta’ Settembru imma ... halli

jispjega xi inkonsistenzi bejn I-ewwel u t-tieni statement”18.

Dan kollu huwa sinjal illi waqt il-pro¢ess penali I-attur stess ma kienx gieghed ihoss illi tgieghed taht

svantagg ingust bl-istqarrijiet li kien ghamel liberament u wara li nghata t-twissija li trid il-ligi.

Relevanti wkoll illi |-attur rega’ tenna l-istqarrija tieghu quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti

Istruttorja fit-3 ta’ Settembru 2004, fejn il-prezenza tal-magistrat, ufficjal gudizzjarju indipendenti mill-pulizija,

hija garanzija bizzejjed illi l-istqarrija tinghata b’ghazla hielsa, volontarjament, u ma tigix imgieghla jew

mehuda b’theddid jew b’biza’, jew b’'weghdiet jew bi twebbil ta’ vantaggi. Din il-gorti ma tistax, bla ma turi

nuqgas ta’ fidu¢ja fl-istituzzjoni gudizzjarja tal-paijjiz, tghid illi I-garanzija ta’ legittimita moghtija bil-prezenza ta’

magistrat ma hijiex, fin-nugqas ta’ prova kuntrarja, bizzejjed19.

Barra minn hekk, l-istqarrijiet tal-attur quddiem il-pulizija ma kinux ix-xiehda wahdanija li wasslet ghall-

kundanna tieghu. Li kieku I-gurati gaghdu biss fuq l-istqarrijiet ma kinux isibuh hati ta’ komplic¢ita fomicidju

ghax, kif osserva I-attur stess fir-rikors tal-appell tieghu quddiem il-Qorti tal-Appell Kriminali:

«

<o . ... ghad li I-appellant mill-bidunett ammetta I-konvolviment tieghu fis-serga innega persistentement li
huwa b’xi mod kien jaf li Nazzareno Ebejer kellu attwalment jigi maqgtul. Din id-domanda saritu b’'mod
ezawrjenti matul I-investigazzjonijiet kollha li saru perd huwa dejjem ¢ahad I-involviment tieghu fl-omicidju

volontarju.”

17

Ara |-verbal tas-seduta tad-19 ta’ Ottubru 2009 quddiem il-Qorti Kriminali.

Ara l-verbal tas-seduta tal-20 ta’ Ottubru 2009 quddiem il-Qorti Kriminali; enfasi mizjud.

19

Ara Pulizija v. Tyrone Fenech, u Pulizija v. Amanda Agius, Kost. 22 ta’ Frar 2013.
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33 Ghal dawn ir-ragunijiet kollha I-qorti hija tal-fehma illi I-attur ma garrab ebda pregudizzju bit-tehid tal-

istqarrijiet tieghu u, meta tqis il-process kollu fl-intier tieghu, tghid illi nghata smigh xieraq kif trid il-ligi.

34 L-ahhar aggravju wkoll huwa ghalhekk michud.

35 Ghal dawn ir-ragunijiet il-qorti tichad I-appell, tikkonferma s-sentenza appellata u tikkundanna lill-attur

appellant ihallas l-ispejjez kollha tal-appell.

< Sentenza Finali >
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