Kopja Informali ta' Sentenza

QORTI CIVILI
PRIM" AWLA

(GURISDIZZJONI KOSTITUZZJONALL)
ONOR. IMHALLEF
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Rikors Numru. 78/2013

Lawrence GRECH u martu Susan Grech u wliedhom Alison Grech,
Brenda Lee Grech u Jacob Grech

VS
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IT-TABIB PRINCIPALI TAL-GVERN (SAHHA PUBBLIKA), il-
Kummissarju tal-Pulizija, Awtorita’ dwar is-Sahha u s-Sigurta’ fuq il-Post
tax-Xoghol u I-Avukat Generali

[I-Qorti:

Rat ir-Rikors imressaq fis-7 ta’ Ottubru, 2013, li bih u ghar-ragunijiet
hemm imfissra r-rikorrenti talbu li din il-Qorti ssib li, fir-rigward ta’ kull
wiehed u kull wahda minnhom, (i) sehh ksur tal-jedd fundamentali
taghhom ghall-harsien tal-hajja u li hajjithom ma titgeghidx f'perikolu bla
bzonn, ghall-finijiet tal-artikolu 33 tal-Kostituzzjoni tar-Repubblika ta’
Malta (aktar 'il quddiem imsejha “il-Kostituzzjoni”) u kif ukoll |-artikolu 2
tal-Konvenzjoni (Ewropeja) ghall-Protezzjoni tad-Drittijiet tal-Bniedem u
tal-Libertajiet Fundamentali (aktar ’il quddiem imsejha “il-Konvenzjoni”);
(i) sehn ksur tal-jedd fundamentali taghhom li ma jkunux suggetti ghal
trattament inuman u degradanti, ghall-finijiet tal-artikolu 36 tal-
Kostituzzjoni u tal-artikolu 3 tal-Konvenzjoni; (iii) sehh ksur tal-jedd
fundamentali taghhom ghall-harsien tal-hajja privata taghhom u tal-
familja ta’ I-individwu, ghall-finijiet tal-artikolu 8 tal-Konvenzjoni, f'dak i
ghandu xjagsam mal-kwalita’ tal-hajja taghhom; (iv) sehn ksur tal-jedd
fundamentali taghhom ghall-harsien tal-hajja privata taghhom u tal-
familja ta’ I-individwu, ghall-finijiet tal-artikolu 8 tal-Konvenzjoni, f'dak i
ghandu xjagsam mad-dritt taghhom li jkunu nfurmati dwar il-perikli
marbuta ma’ (I-uzu ta’) l-asbestos; (v) tikkwantifika kumpens xieraq
bhala rimedju ghall-ksur tal-jeddijiet fundamentali mgarrbin minnhom
ilkoll jew min minnhom, u tillikwida I|-kumpens mehtieg, filwaqt i
tikkundanna lil min fost I-intimati huwa responsabbli ghall-hlas ta’ dak il-
kumpens lilhom; (vi) issib li l-intimati, jew min minnhom, responsabbli
ghall-irtirar gabel waqgtu mix-xoghol tar-rikorrenti Lawrence Grech,
minhabba i ntlagat bil-marda tal-kan¢er bl-asbestos; u (vii) tillikwida
somma bhala risar¢iment ghat-telf minhabba I-irtirar mix-xoghol qabel
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wagqtu tar-rikorrent Lawrence Grech, u tikkundanna lill-intimati, jew lil min
minnhom, ghall-hlas lilu tas-somma hekk likwidata,

Rat id-degriet taghha tad-9 ta’ Ottubru, 2013, li bih gieghdet il-kawza
ghas-smigh ghall-31 ta’ Ottubru, 2013;

Rat it-Twediba mressqa mill-intimati Tabib Ewlieni tal-Gvern (Sahha
Pubblika), Kummissarju tal-Pulizija u Avukat Generali fil-25 ta’ Ottubru,
2013, li biha laqghu ghall-azzjoni tar-rikorrenti billi, b’'mod preliminari,
galu li (a) r-rikorrenti Susan Grech u wliedha Alison, Brenda Lee u
Jacob, ahwa Grech mhumiex attivament legittimati biex iressqu din il-
kawza ghaliex hadd minnhom ma kien personalment il-vittma tal-ksur
tal-jeddijiet minnhom imsemmija fir-rikors promotur; li, (b) fid-dawl tal-
pretensjonijiet ghall-hlas ta’ kumpens, ir-rikorrenti Lawrence Grech
nagas li jdur ghar-rimedji gudizzjarji ordinarji gabel fetah din il-kawza ta’
ksur ta’ jeddijiet fundamentali, u ghalhekk din il-Qorti jmissha tqis i
taghzel li ma twettagx is-setghat taghha li tisma’ din il-kawza, ghall-
finijiet tal-proviso tal-artikolu 46(2) tal-Kostituzzjoni u tal-proviso tal-
artikolu 4(2) tal-Kapitolu 319 tal-Ligijiet ta’ Malta; li (¢) I-ebda wiehed mit-
tliet intimati eccipjenti ma huwa [-legittimu kontradittur tal-azzjoni tar-
rikorrenti, ladarba Il-ebda wiehed minnhom ma qieghed lir-rikorrent
Lawrence Grech fkuntatt mal-asbestos jew ma kellu xi responsabbilta’
ghall-izvilupp jew it-twettiq tal-istrategija biex tittejjeb u titmexxa I
quddiem is-sahha pubblika, filwaqt li I-Kapitolu 466 tal-Ligijiet ta’ Malta
jirregola I-hwejjeg li ghandhom x’jagsmu mat-Tarzna ta’ Malta; u (d) i
ghal dak li jirrigwarda I-allegat ksur tad-dispozizzjonijiet tal-Konvenzjoni,
ghall-finijiet tal-artikolu 7 tal-imsemmi Kap 319 tal-Ligijiet ta’ Malta, I-
azzjoni attriCi ma tistax tisharreg dak li gara qabel it-30 ta’ April, 1987.
Laqgghu wkoll b’e¢éezzjonijiet fil-mertu;

Rat it-Twegiba mressqa mill-intimata Awtorita’ dwar is-Sahha u s-
Sigurta’ fuq il-Post tax-Xoghol fit-28 ta’ Ottubru, 2013, li biha u ghar-
ragunijiet hemm imfissra, laqghet ghall-azzjoni tar-rikorrenti billi, b’mod
preliminari galet li (a2) mhijiex il-kontradittri¢i legittima tal-azzjoni billi hija
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ma tista’ titgies responsabbli tal-ebda Iment imressaq mir-rikorrenti, ma
ghandha I-ebda rabta guridika maghhom u langas biss tissemma fxi
parti mir-rikors promotur; (b) whud mir-rikorrenti langas ghandhom il-
legittimazzjoni attiva biex jifthu u jmexxu 'l quddiem il-kawza billi ma
jikkwalifikawx bhala “vittmi” ghall-finijiet tal-artikolu 34 tal-Konvenzjoni; u
(¢) billi r-rikorrent Lawrence Grech naqas li jiehu r-rimedji gudizzjarji
ordinarji li jfittex ghad-danni gabel ma fetah din il-kawza ta’ rimedju
partikolari, u ghalhekk il-Qorti jmissha tqis jekk ghandhiex twettaq is-
setghat taghha, kif irid il-proviso tal-artikolu 46(2) tal-Kostituzzjoni u tal-
artikolu 4(2) tal-Kap 319 tal-Ligijiet ta’ Malta. Lagghet ukoll
b’e¢cezzjonijiet fil-mertu;

Rat il-verbal maghmul mill-gharef difensur tar-rikorrenti waqgt is-smigh tal-
31 ta’ Ottubru, 2013%;

Rat id-degriet taghha tal-31 ta’ Ottubru, 2013, |i bih ordnat li, qabel kull
haga ohra, kellha tisma’ u tagta’ dwar I-ewwel u t-tieni e¢cezzjonijiet
preliminari tal-intimati Tabib Ewlieni, Kummissarju tal-Pulizija u Avukat
Generali, u t-tieni u t-tielet eccezzjonijiet tal-Awtorita’ intimata, u tat
zmien lill-partijiet biex iressqu s-sottomissjonijiet dwarhom bil-miktub;

Rat in-Nota ta’ Sottomissjonijiet imressqa fis-26 ta’ Novembru, 20132,
mill-intimati Tabib Ewlieni, Kummissarju tal-Pulizija u Avukat Generali
dwar l-imsemmija ec¢ezzjonijiet preliminari taghhom;

Rat in-Nota ta’ Sottomissjonijiet imressga mill-Awtorita’ intimata fit-2 ta’
Dicembru, 20132, dwar l-imsemmija e¢éezzjonijiet preliminari taghha;

! Pag. 61 tal-process
2 Pagg. 63 sa 73 tal-process
% Pagg. 74 — 7 tal-process
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Rat in-Nota ta’ Sottomissjonijiet imressqa mir-rikorrenti fil-5 ta’ Dicembru,
2013*, bi twegiba ghas-sottomissjonijiet tal-intimati dwar l-e¢¢ezzjonijiet
preliminari taghhom;

Semghet is-sottomissjonijiet ulterjuri tal-avukati tal-partijiet;

Rat |-atti kollha tal-kawza;

Rat id-degriet taghha tas-7 ta’ Frar, 2014, li bih halliet il-kawza ghas-
sentenza dwar |-e¢¢ezzjonijiet preliminari msemmija;

Ikkunsidrat:

lIi din hija azzjoni dwar ilment ta’ ksur ta’ ghadd ta’ jeddijiet
fundamentali. Ir-rikorrenti huma familja: ir-rikorrent Lawrence Grech
kien jandem fit-Tarzna ta’ Malta u, wara li ntemm I-impieg tieghu, sar jaf
li hu marid b’kan¢er (“malignant mesothelioma”). Ir-rikorrenti jghidu li
dan garrbu minhabba li kien espost ghall-asbestos waqt il-gadi ta’ xoghlu
fit-tarzna. Jghidu li, minhabba li I-awtoritajiet naqsu li jaghtu lir-rikorrent
Lawrence Grech harsien u taghrif fwaqtu biex jilga’ ghall-hsara li §gib I-
espozizzjoni tal-asbestos, garrab I-imsemmija marda li gabitlu hsara li
ma tghaddix u li lagtitlu b’'mod shih, gawwi u effettiv il-kwalita’ ta’ hajjet ir-
rikorrenti kollha, u mhux biss tal-vittma diretta Lawrence Grech.
Ghalhekk, geghdin jitolbu li I-Qorti ssib li huma Ikoll garrbu ksur tal-
jeddijiet fundamentali taghhom dwar harsien ghal hajja u harsien i
hajjithom ma titgeghidx f'periklu, dwar harsien minn trattament disuman
jew degradanti, u dwar il-jedd taghhom ghar-rispett tal-hajja privata
taghhom u tal-familja.  Jitolbu r-rimedju xierag tal-kumpens u I-

* Pagg. 78 sa 94 tal-process
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likwidazzjoni tad-danni minhabba t-temm qabel waqtu mill-impieg tar-
rikorrent Lawrence Grech;

llli l-intimati lagghu ghal din l|-azzjoni b’ghadd ta’ ecécezzjonijiet
preliminari, minbarra dawk dwar il-mertu. Migburin flimkien, dawn I-
eccezzjonijiet preliminari jghidu: i (@) r-rikorrenti Susan Grech u
wliedha Alison, Brenda Lee u Jacob, ahwa Grech mhumiex attivament
legittimati biex iressqu din il-kawza ghaliex hadd minnhom ma kien
personalment il-vittma tal-ksur tal-jeddijiet minnhom imsemmija fir-rikors
promotur u ghalhekk ma jikkwalifikawx bhala “vittmi” ghall-finijiet tal-
artikolu 34 tal-Konvenzjoni; li, (b) fid-dawl tal-pretensjonijiet ghall-hlas ta’
kumpens, ir-rikorrenti Lawrence Grech naqas |i jdur ghar-rimed;ji
gudizzjarji ordinarji qabel fetah din il-kawza ta’ ksur ta’ jeddijiet
fundamentali, u ghalhekk din il-Qorti jmissha tqis li taghzel li ma twettagx
Is-setghat taghha li tisma’ din il-kawza, ghall-finijiet tal-proviso tal-artikolu
46(2) tal-Kostituzzjoni u tal-proviso tal-artikolu 4(2) tal-Kapitolu 319 tal-
Ligijiet ta’ Malta; li (¢) I-ebda wiehed mill-erba’ intimati ec¢c¢ipjenti ma
huwa I-legittimu kontradittur tal-azzjoni tar-rikorrenti, ladarba I|-ebda
wiehed minnhom ma gieghed lir-rikorrent Lawrence Grech f’kuntatt mal-
asbestos jew ma kellu xi responsabbilta’ ghall-izvilupp jew it-twettiq tal-
istrategija biex tittejjeb u titmexxa 'l quddiem is-sahha pubblika, filwaqt li
|-Kapitolu 466 tal-Ligijiet ta’ Malta jirregola I-hwejjeg li ghandhom
x’jagsmu mat-Tarzna ta’ Malta; u (d) li ghal dak li jirrigwarda I-allegat
ksur tad-dispozizzjonijiet tal-Konvenzjoni, ghall-finijiet tal-artikolu 7 tal-
imsemmi Kap 319 tal-Ligijiet ta’ Malta, I-azzjoni attri¢i ma tistax tistharreg
dak li gara gabel it-30 ta’ April, 1987;

llli din is-sentenza gieghda tinghata dwar I-ewwel u t-tieni wahda minn
dawn l-e¢cezzjonijiet preliminari (li huma I-ewwel u t-tieni e¢cezzjonijiet
preliminari tal-intimati Tabib Ewlieni, Kummissarju tal-Pulizija u Avukat
Generali, u t-tieni u t-tielet e¢éezzjonijiet tal-Awtorita’ intimata fir-rispettivi
atti gudizzjarji mressqin minnhom). Din il-Qorti sejra tqgis iz-zewg
eccezzjonijiet preliminari fl-ordni li jissemmew;
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llli, bhala fatti rilevanti li johordu mill-atti tal-kawza jirrizulta li r-rikorrent
Lawrence Grech twieled fMarzu tal-1957. Sa minn Novembru tal-1976
dahal jahdem it-Tarzna ta’ Malta, wara sentejn apprendistats, bhala
“labourer” u, wara |-bdil li sar fl-2003, kien jahdem ma’ Malta Shipyards
Limited bhala “pattern maker”. L-impieg tieghu ntemm f'Settembru tal-
2008°, meta l-azjenda ghalget. Wara |i ghamel ftit angas minn xahrejn
impjegat ma’ ditta privata, fl-1 ta’ Lulju, 2009, ir-rikorrent sar persuna li
thaddem lilha nnifisha;

llli r-rikorrent huwa mizzewweg lir-rikorrenti Susan Grech u ghandhom
tliet ulied haijjin, it-tliet rikorrenti I-ohrajn, li huma lkoll maggorenni;

Il fil-bidu tal-2013, wara li ghal xi zmien intebah u jilmenta minn gtugh
ta’ nifs u wgigh bejn il-kustilji, ddahhal I-isptar ghal osservazzjoni u, wara
li saru l-interventi u I-accertamenti mehtiega, hareg li kien milqut minn

“mesothelioma””:

i fis-7 ta’ Ottubru, 2013, r-rikorrenti fethu din il-kawza;

lIli ghal dak li jirrigwarda |-konsiderazzjonijiet legali marbutin maz-zewq
eccezzjonijiet preliminari taht ezami, I-Qorti tibda biex tghid Ili dawn kienu
jitolbu stharrig u decizjoni dwarhom gabel is-sentenza tal-ahhar. Huma
zewg eccezzjonijiet li huma perentorji tal-gudizzju, jekk kemme-il darba
jintwera li huma misthoqqa;

llli dwar |-e¢€ezzjoni preliminari li whud mir-rikorrenti mhumiex
attivament legittimati jghoddu d-dispozizzjonijiet tal-artikolu 780 tal-
Kapitolu 12 tal-Ligijiet ta’ Malta u kif ukoll I-artikolu 34 tal-Konvenzjoni;

® Ara affidavit tieghu Dok “AFF2”, fpag. 34 tal-process
® Ara Dok “C1”, fpag. 19 tal-process
" Ara Dok “RM1”, fpagg. 6 — 10 tal-process
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I1li I-artikolu 780 tal-Kodi¢i tal-Organizzazzjoni u Procedura Civili jghid li
“L-eccezzjoni dwar I-illegittimita’ ta’ I-attur jew tal-konvenut tista’ tinghata,
meta |-wiehed jew I-iehor huwa inkapaci skond il-ligi li joqghod fkawza,
inkella biex iharrek jew jigi mharrek fl-isem u fl-interess ta’ haddiehor,
minghajr ma jkun awtorizzat skond il-ligi ghaldagshekk”. I-ligi tghid® Ii
sentenza dwar ec¢ezzjoni bhal din, meta titgajjem, trid tinghata b’kap
ghaliha, ukoll jekk tinghata mas-sentenza tal-ahhar;

llli min-naha tieghu, l-artikolu 34 tal-Konvenzjoni jghid li “ll-Qorti tista’
tircievi applikazzjonijiet minn ghand kwalunkwe persuna, organizzazzjoni
non-governattiva jew grupp ta’ individwi li jsostnu li huma vittmi ta’ ksur
minn naha ta’ wiehed mill-Partijiet Gholja Kontraenti tad-drittijiet Kkif
msemmija fil-Konvenzjoni jew fil-Protokolli taghha. Il-Partijiet Gholja
Kontraenti jimpenjaw ruhhom Ili ma |fixklux bl-ebda mod l-ezer¢izzju
effettiv ta’ dan id-dritt”;

lIli jrid jinghad mill-bidu i I-e¢¢ezzjoni mgajma mill-intimati ma tolqotx lir-
rikorrenti kollha: tolgot lil mart u wlied ir-rikorrent Lawrence Grech;

Il I-intimati jghidu li biex xihadd jista’ jressaq azzjoni ta’ Iment ta’ ksur ta’
jedd fundamentali kif imhares taht il-Kostituzzjoni jew taht il-Konvenzjoni,
irid juri li huwa garrab jew sejjer igarrab dak il-ksur. Huma jghidu i, fic-
cirkostanzi tal-kaz li I-Qorti ghandha quddiemha, dan jista’ jkun il-kaz fir-
rigward tar-rikorrent Lawrence Grech, imma ma jistax ikun fir-rigward tar-
rikorrenti |-ohrajn, martu u wliedu. Huma jsejsu din is-sottomissjoni
taghhom kemm fuq il-fatt li azzjoni bhal din tehtied l-interess tal-parti li
tressagha’ u kif ukoll fuq il-bazi ta’ decizjonijiet tal-Qorti ta’ Strasbourg (u
I-Linji-Gwida mahruga minn dik il-Qorti dwar I-Ammissibilta’ tat-Talbiet)"’
dwar dan l|-element essenzjali biex titressaq u titmexxa ’| quddiem
azzjoni bhal din. Huma jaslu biex jaghrfu li jista’ jkun hemm cCirkostanzi
fejn persuna tista’ tressaq il quddiem u tmexxi kawza bhala |-“vittma
indiretta” tal-ksur, izda dawn i¢-Cirkostanzi huma ec¢¢ezzjonali li jinhalqu
bil-mewt tal-vittma diretta, |-assenza, jew xi impediment fiziku jew legali
taghha, u ma jaghmlux ir-regola;

lli, b’mod konkret, I-intimati jghidu li (i) |-ebda wiehed mill-hames
rikorrenti, hlief ir-rikorrent Lawrence Grech, ma garrab il-marda gerrieda
li -imsemmi Lawrence Grech jghid li laggat mix-xoghol tieghu fit-Tarzna,

8 Art. 730 tal-Kap 12
° Artt 46(1) Kost u 4(1) Kap 319
10 practical Guide on Admissibility Criteria (Council of Europe, March 2011) §§ 22 sa 33
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u dan ghaliex (ii) I-ebda wiehed u wahda minnhom ma kienu jahdmu t-
Tarzna, (iii) u hadd minnhom ma kien espost ghall-kuntatt mal-asbestos.
Fuq kollox, (iv) hajjet I-ebda wiehed u wahda mir-rikorrenti ma tgieghdet
fperikolu minhabba xi eghmil jew nuqgas ta’ eghmil ta’ xihadd mill-
intimati. 1zidu jghidu li, (v) ladarba I-vittma diretta — r-rikorrent Lawrence
Grech - fil-fatt fetah din il-kawza personalment u ghadu f'qaghda li
jmexxiha ’I quddiem, jonqos fir-rikorrenti martu u wliedu |-element ta’
“vittmi indiretti” kif imfisser gabel. Fuq kollox, I-Awtorita’ intimata ttemm
tghid li biex persuna tista’ titgies li kienet vittma diretta ta’ ksur ta’ xi jedd
fundamentali, jehtigilha turi effett dirett fuq il-persuna jew fuq il-gid
tagFH\a b’rizultat tal-eghmil (jew omissjoni) li jissarrfu fi ksur ta’ jedd bhal
dak™;

llli, min-naha taghhom, ir-rikorrenti jwarrbu l-argumenti mressga mill-
intimati. Fl-ewwel lok, jishqu li I-ispirtu tal-artikolu 34 tal-konvenzjoni
huwa dak li I-ebda awtorita’ pubblika li tirrapprezenta |-Istat Malti ma
ghandha xxekkel il-jedd effettiv ta’ persuna li tirrikorri ghar-rimedju tal-
Konvenzjoni (u l-organi kompetenti taghha) fkaz li ggarrab ksur ta’ xi
wiehed mill-jeddijiet imharsin fl-istess Konvenzjoni. Fit-tieni lok, jghidu li
l-interess Juridiku taghhom u I-legittimazzjoni attiva mehtiega biex
jistghu jressqu t-talbiet li ressqu fir-rikors promotur, johorgu “mill-aspett
tar-rapport familjari strett li huma ghandhom ma’ (r-rikorrent) Lawrence
Grech”. Hija I-fehma taghhom li e¢¢ezzjoni bhal din taht ezami titressaq
biss meta bejn il-vittma u min imexxi l-azzjoni jkun hemm biss rabtiet
“ambigwi u mhux meta l-applikanti kollha huma membri nuklejari ta’
familja tradizzjonali”. Fit-tielet lok, jghidu li, minhabba dak li garrab ir-
rikorrent Lawrence Grech, kull wiehed u wahda mill-membri tal-familja
ntlagtu direttament billi geghdin direttament ibatu finanzjarjament
minhabba li I-imsemmi rikorrent kellu jiegaf mix-xoghol minhabba |-
gaghda mwieghra ta’ sahhtu u I-marda li hakmitu;

llli r-rikorrenti jissoktaw jghidu li, wkoll jekk fl-aghar ipotezi, ma jistghux
jitgiesu bhala vittmi diretti tal-ksur ta’ jeddijiet imgarrba minn Lawrence
Grech, zgur li jistghu jitgiesu bhala vittmi indiretti. Dan jghiduh
b’riferenza partikolari ghall-ilmenti taghhom taht [-artikoli 2 u 3 tal-
Konvenzjoni. Huma jghidu li “vittma indiretta® ghandha rapprezentanza
taghha nnifisha bi dritt ghaliex ma hemm xejn taht il-Konvenzjoni i
jzomm persuna li tressaq ilment “minhabba |i persuna ohra |li maghha
jkollha legam gawwi tkun suggetta ghal vjolazzjoni, minghajr ma jkun hu
stess gie direttament soggettat ghal dik il-vjolazzjoni”. Minbarra dan, ir-
rikorrenti jghidu li biex din il-Qorti tasal li ssib li kien hemm ksur tal-jedd

" Q.E.D.B. 25.6.1996 fil-kawza fl-ismijiet Amuur vs Franza (Applik.-Nru. 19776/92) § 36
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tal-artikolu 8 tal-Konvenzjoni, jehtieg li tkun waslet ghall-fehma i kien
hemm ksur ukoll tal-artikolu 2 jew 3 (jew it-tnejn flimkien) tal-
Konvenzjoni, u li dan jista’ jintlahaq biss jekk kemme-il darba mart u wlied
Lawrence Grech jitgiesu attivament legittimati biex iressqu din il-kawza;

llli I-Qorti taghraf li azzjoni taht il-Kostituzzjoni dwar ilment ta’ ksur ta’
jedd fundamentali trid tithares mil-lenti tal-interess guridiku tal-parti li
titlob ir-rimedju. Ghall-kuntrarju ta’ azzjoni popolari (dwar is-siwi ta’ xi
ligi) taht I-artikolu 116 tal-Kostituzzjoni, azzjoni dwar ilment ta’ ksur ta’
jedd fundamentali titlob |-ezistenza ta’ dak I-interess guridiku fil-persuna
li tallega li garrbet ksur ta’ jedd jew jeddijiet imharsin fil-Kapitolu IV tal-
Kostituzzjoni. Huwa l-istess interess guridiku li jsejjes u li jenhtieg li
jintwera f'kull procediment iehor quddiem il-Qrati ta’ kompetenza civili u
jitlob l-istess kejl rigoruz li jintalab fkull waqt ta’ procediment bhal dak
sal-ghoti tas-sentenza;

llli min-naha I|-ohra, azzjoni li tissejjes fuq allegat ksur ta’ xi jedd
fundamentali tant il-Konvenzjoni tigbed fugha r-regoli mahsuba tant il-
Konvenzjoni nnifisha biex jistabilixxu min jista’ jitgies bhala I-“vittma” li
jisthoqqilha I-harsien u r-rimedju ghal ksur bhal dak;

lIli aktar ’il fuq issemma l-artikolu 34 tal-Konvenzjoni. Mil-Linji-Gwida
mahruga mill-Qorti fi Strasbourg dwar |-elementi mehtiega biex persuna
titgies tajba biex tressaq talba quddiem dik il-Qorti u biex ilment taghha
jista’ jinstema’ minnha, johrog li “22. Under Article 34, only applicants
who consider themselves victims of a breach of the Convention can
complain to the Court. It falls first to the national authorities to redress
any alleged violation of the Convention. Hence, the question whether an
applicant can claim to be a victim of the violation alleged is relevant at all
stages of the proceedings before the Court (Scordino v. Italy (no. 1)
[GC], § 179);

“23. The notion of “victim” is interpreted autonomously and
irrespective of domestic rules such as those concerning interest in or
capacity to take action (Gorraiz Lizarraga and Others v. Spain, § 35).
It does not imply the existence of prejudice (Brumarescu v. Romania
[GC], § 50), and an act that has only temporary legal effects may suffice
(Monnat v. Switzerland, § 33);
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“24. The interpretation of the term “victim” is liable to evolve
in the light of conditions in contemporary society and it must be applied
without excessive formalism (Gorraiz Lizarraga and Others v. Spain, §
38; Monnat v. Switzerland, 88 30-33; Stukus and Others v. Poland,
835; and Zietal v. Poland*, 88 54-59). The Court has held that the issue
of victim status may be linked to the merits of the case (Siliadin v.
France, 8 63);

“25. The act or omission in issue must directly affect the
applicant (Amuur v. France, 8 36). However, this criterion cannot be
applied in a mechanical and inflexible way (Karner v. Austria, 8 25).

“26. On a case-by-case basis the Court has accepted
applications from “potential” victims, that is, from persons who could not
complain of a direct violation;

“27. Some examples: the judgment on telephone tapping in
Germany (Klass and Others v. Germany, 8 34); for a case concerning
extradition, see Soering v. the United Kingdom; for measures
restricting the distribution of information on abortion to women of child-
bearing age, see Open Door and Dublin Well Woman v. Ireland, § 44;

“28. However, suspicion or conjecture is not enough to
establish victim status. As regards the absence of a formal expulsion
order, see Vijayanathan and Pusparajah v. France, § 46; alleged
consequences of a parliamentary report: The Christian Federation of
Jehovah’s Witnesses in France v. France (dec.); a potential fine on an
applicant company: Senator Lines GmbH v. fifteen Member States of
the European Union (dec.) [GC]; alleged consequences of a judicial
ruling concerning a third party in a coma: Rossi and Others v. Italy*
(dec.). An applicant cannot claim to be a victim in a case where he or
she is partly responsible for the alleged violation (Pasa and Erkan Erol
v. Turkey®);
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lIli ghal dak li jirrigwarda [-“vittma indiretta”, |-imsemmija Linji-Gwida
jistabilixxu li “30. The Court may accept an individual application from a
person considered an indirect victim, where there is a personal and
specific link between the direct victim and the applicant;

“31. Examples include: under Article 2, an application from
the victim’s wife (McCann and Others v. the United Kingdom [GC])),
and from a dead man’s nephew (Yasa v. Turkey, § 66). Under Atrticle 3,
an application from the mother of a man who disappeared while in
custody (Kurt v. Turkey); however, the brother of a man who
disappeared was not considered a victim (Cakici v. Turkey [GC], 88 98-
99). Under Article 5 8§ 5, a case concerning the husband of an applicant
compulsorily detained in a psychiatric hospital (Houtman and Meeus v.
Belgium*, 8§ 30). Under Article 6 § 1 (fair trial), see Gradinar v.
Moldova (impartiality of the courts); Brudnicka and Others v. Poland,
88 26 et seq. (right to defend a deceased spouse’s reputation); and
Marie-Louise Loyen and Bruneel v. France* (length and fairness of
proceedings). Under Article 6 § 2, see a case concerning the widow of a
defendant who was the victim of a breach of his right to be presumed
innocent (Nolkenbockhoff v. Germany, 8§ 33). On the basis of Article
10, see Dalban v. Romania [GC], § 39, concerning the interests of the
applicant’s widow. However, shareholders in a company cannot claim to
be victims of a violation of the company’s rights under Article 1 of
Protocol No. 1 (Agrotexim and Others v. Greece, 88 62 and 64), save
in exceptional circumstances (Camberrow MM5 AD v. Bulgaria (dec.)”;

llli, kull kaz, huwa stabilit ukoll i “36. The applicant must be able to
justify his or her status as a victim throughout the proceedings (Burdov
v. Russia, §30).... 42. A case may be struck out of the list because the
applicant ceases to have victim status/locus standi...”. Dan il-principju
juri I-htiega fkull waqt tal-kawza tal-element tal-attwalita’ tal-interess
guridiku fil-parti li timenta minn ksur ta’ jedd fundamentali. Cirkostanza
bhal din tqum fejn il-vittma (tista’) tinghata rimedju xieraq fi pro¢eduri
quddiem il-Qrati domestici;
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llli 1-Qorti ta’ Strasbourg regghet tenniet dawn il-principji fwahda mill-
ahhar sentenzi li hija tat fejn tgajmet il-kwestjoni tal-ezistenza tal-istat ta’
“vittma” fid-dawl ta’ t-tehid mill-parti ta’ proc¢eduri quddiem il-grati
domestic¢i dwar l-ilment ta’ ksur ta’ jeddijiet fundamentali. Dik il-Qorti
kellha dan xi tghid dwar din il-haga: “As to the applicant’s victim status,
the Chamber was of the view that this preliminary objection had to be
joined to the merits of the complaint under Article 13 of the Convention.
The Grand Chamber considers that it must examine this issue as a
preliminary objection. However, even assuming that a damages award in
her favour could take away the applicant’s victim status as the
Government argued based on Caraher v. the United Kingdom (and
related jurisprudence), the Grand Chamber considers that she can still
claim to be a victim of a violation of the Convention as regards her
complaints about the State’s failure to protect her or to provide her with
an effective remedy in that respect. The Court recalls that a decision or
measure favourable to the applicant is not, in principle, sufficient to
deprive him of his status as a “victim” for the purposes of Article 34 of
the Convention unless the national authorities have acknowledged,
either expressly or in substance, and then afforded redress for the
breach of the Convention (for example, Dalban v. Romania [GC], no.
28114/95, § 44, ECHR 1999-VI). Where rights of such fundamental
importance as those protected under Article 3 are at stake and where an
alleged failure by the authorities to protect persons from the acts of
others is concerned, Article 13 requires that there should be available to
victims a mechanism for establishing any liability of State officials or
bodies for acts or omissions involving the breach of their rights under the
Convention and, furthermore, that compensation for the non-pecuniary
damage flowing from the breach should in principle be part of the range
of available remedies (Z and Others v. the United Kingdom, cited
above, § 109). An applicant’s victim status may also depend on the level
of compensation awarded at domestic level, having regard to the facts
about which the applicant complains before the Court (see, inter alia,
Gafgen v. Germany [GC], no. 22978/05, § 115 and 118, ECHR
2010)"*%;

LA 13

lIli mbaghad, dwar l-istat ta’ “vittma indiretta”, din il-Qorti tislet dan li §ej
biex titfa’ dawl fuq il-kwestjoni tal-interess tal-qraba ta’ vittma diretta.
Kemm hu hekk, dik il-Qorti qalet “Whether a family member is such a
victim will depend on the existence of special factors which gives the
suffering of the applicant a dimension and character distinct from the

2 Q.E.D.B. 28.1.2014 fil-kawza fl-ismijiet O’Keeffe vs Irlanda (Applik. Nru. 35810/09) §§ 114 — 5
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emotional distress which may be regarded as inevitably caused to
relatives of a victim of a serious human rights violation. Relevant
elements will include the proximity of the family tie — in that context, a
certain weight will attach to the parent-child bond —, the particular
circumstances of the relationship, the extent to which the family member
witnessed the events in question, the involvement of the family member
in the attempts to obtain information about the disappeared person and
the way in which the authorities responded to those enquiries. The Court
would further emphasise that the essence of such a violation does not
so much lie in the fact of the “disappearance” of the family member but
rather concerns the authorities’ reactions and attitudes to the situation
when it is brought to their attention. It is especially in respect of the latter
that a relative may claim directly to be a victim of the authorities’
conduct’®. Dan kien kaz ta’ ghibien ta’ persuna fejn hu I-vittma li ghabet
waqt li kienet mizmuma mill-awtoritajiet Torok ressaq talba kemm fismu
u kemm fisem huh li kien gheb;

llli 1-Qorti tgis li r-regoli fug imsemmija ma jeskludux li, fcirkostanzi
partikolari, azzjoni wahda dwar ksur ta’ jedd fundamentali tista’ titressaq
kemm mill-‘vittma diretta’ u kif ukoll minn ‘vittma indiretta’, sakemm kull
wiehed u wahda minnhom taghraf turi tabilhaqq I-ezistenza ta’ interess
guridiku attwali u dirett bizzejjed biex iriegi dik I-azzjoni;

lIli meta wiehed ihaddem dawn il-prin¢ipji ghall-kaz li |1-Qorti ghandha
quddiemha, wiehed jasal ghall-fehma li |-e¢¢ezzjoni mhijiex tajba. L-
argumenti mressga mill-intimati donnhom jridu jghidu li fejn il-‘vittma
diretta’ ghadha hajja u tista’ tmexxi |I-kawza, ma hemmx wisgha aktar
ghas-sehem tal-‘vittma indiretta’ fl-istess pro¢ediment. Jorbtu I-eZistenza
tal-jedd tal-‘vittma indiretta’ mal-kaz biss fejn il-‘vittma diretta’ jkun
fizikament jew legalment “mejjet” u ma jistax iniedi aktar huwa nnifsu
procedura bhal dik. It-taghlim tal-awturi ma jidhirx li jagbel ma’ din il-
proposta. Kemm hu hekk, huwa mghallem li “For his application to be
admissible the applicant is not required to prove that he is the victim of
the alleged violation. ... The test is whether, assuming that the alleged
violation has taken place, it is to be deemed plausible that the applicant
Is a victim, on the basis of the facts submitted by the applicant and the
facts, if any, advanced against them by the defendant State. ... On the
other hand, even if the applicant does not expressly submit that he is the
victim of the challenged act or omission, the application may still be
declared admissible if there appears to be sufficient ground for this. ...
the issue of whether an applicant may claim to be a ‘victim’ within the
meaning of Article 34 of the Convention does not turn on the substance

¥ Q.E.D.B. 8.7.1999 fil-kawza fl-ismijiet Cakici vs Turkija (Applik. Nru. 23657/94) § 98
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or the content of the right in issue, but solely on the question of whether
it is linked to the person who relies on it. ... The Commission and the
Court have accepted as victims in the sense of Article 34 a category of
persons of whom it could not be ascertained with certainty that they had

suffered an injury”**;

lIli b’mod aktar pertinenti ghall-kaz li I-Qorti llum ghandha quddiemha, |-
istess awturi jiktbu dan li gej: “It is conceivable that an individual may
experience a personal injury owing to a violation of the Convention
against another person. Under certain circumstances, therefore, an
individual may lodge an application on his own account concerning a
violation of the Convention against another person, without the applicant
himself having directly suffered a violation of one of his rights or
freedoms. In such a case, the applicant must have so close a link with
the direct victim of the violation that he himself is also to be considered a
victim. On that basis the Commission developed in its case law the
concept of ‘indirect victim’, meaning that a near relative of the victim or
certain other third parties can refer the matter to the Commission on
their own initiative insofar as the violation concerned is (also) prejudicial
to them or insofar as they have a personal interest in the termination of
that violation. Thus, a spouse was considered a victim in view of the fact
that she had suffered financial and moral injury in consequence of a
violation of the Convention committed against her husband "*;

llli fil-fehma meqgjusa tal-Qorti, dan kollu jagbel mac-cirkostanzi tal-kaz
tal-familja rikorrenti u mal-ilmenti specifi¢i li huma jressqu fil-kawza
taghhom. Dan iwassal ukoll biex il-Qorti tilmah fkull wiehed u wahda
mir-rikorrenti l-attwalita’ ta’ interess guridiku li jmexxu ’l quddiem I-istess
kawza, wkoll jekk dan l-interess mhuwiex ghal kollha kemm huma I-
istess.  Ghalhekk, kull wiehed u kull wahda mir-rikorrenti huma
attivament legittimati biex jifthu u jmexxu din il-kawza;

lIli, ghalhekk, il-Qorti ssib li I-ewwel e¢¢ezzjoni preliminari mhijiex tajba u
mhix sejra tilgaghha;

llli 1-Qorti sejra tghaddi issa biex tqis |-e¢¢ezzjoni preliminari li r-
rikorrenti ma nqdewx bir-rimedji ordinarji li taghtihom il-ligi u li
ghalhekk hija jmissha tqgis jekk ghandhiex thaddem is-setghat specjali
taghha biex tisma’ din il-kawza;

% van Dijk, van Hoof, van Rijn, Zwaak Theory and Practice of the European Convention on Human Rights (4th Edit, 2006), 8
1.13.3, fpagg. 55 - 61
'3 |bid. fpagg. 68 — 9
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llli I-intimati jsejsu din |-e¢¢ezzjoni taghhom fuq I-argument li r-rikorrenti
ma kellhomx jirrikorru ghal din il-procedura ladarba I-ligi taghtihom
rimedji gudizzjarji “ordinarji” biex jiksbu dak li sewwasew geghdin jitolbu
fdin il-kawza. Huma jressqu sottomissjonijiet li I-imsemmija azzjonijiet
huma accessibbli ghar-rikorrenti u jaghtuhom rimedju shih u effettiv
ghall-ilmenti taghhom. Minbarra dan, izidu jghidu li fkazijiet li jixbhu lil
dan tal-lum, kienu I-Qrati ta’ kompetenza kostituzzjonali li sabu li r-rimedji
“ordinariji” kienu tabilhaqq rimed;ji effettivi u ghazlu li ma jingdewx bis-
setghat specjali taghhom biex igisu I-kaz taht il-kappa ta’ ksur ta’ jeddijiet
fundamentali;

[lli, min-naha taghhom, ir-rikorrenti jishqu li din l[-azzjoni taghhom saret
sew, saret fwaqgtha u ma kellhom |-ebda ghazla ohra hlief li jressqu |-
kawza li ressqu. Ghalkemm huma jithmu li r-rimedju ewlieni mitlub huwa
dak tal-likwidazzjoni tal-kumpens, jibga' I-fatt li |-ilment tal-ksur tal-
jeddijiet fundamentali taghhom imur lil hinn minn sempli¢i
kwantifikazzjoni tad-dannu bhalma jsir fkawza “traffic-accident style”.
Minbarra dan, izidu jghidu li fazzjoni “ordinarja” ghad-danni, I-ligi
taghtihom biss kumpens ta’ danni rejali u mhux ukoll danni morali.
Huwa biss fkawza bhal din li fethu llum li I-ilment taghhom jaf jindirizza I-
htiega ta’ stharrig shih dwar il-kawzi li wasslu lir-rikorrent Lawrence
Grech jintlagat mill-marda li hakmitu, jew dwar il-politika mhaddma mill-
awtoritajiet dwar il-hsara Ii jgib Il-asbestos lill-haddiema li waqt
xogholhom ikunu esposti ghalih bla Ibies jew taghmir li jharishom milli
jibilghu |-ghabra tieghu fimnifsejhom. Dagqgstant iehor, jghidu, huwa biss
fi procedura bhal din tal-lum li wiehed jista’ jinghata rimedju ghad-dritt li
jkun mgharraf mill-awtoritajiet tal-Istat dwar hwejjeg |i ghandhom
x’jagsmu mas-sahha ta’ dak li jkun u kif jista’ jintebah malajr kemm jista’
jkun halli jew jevita jew idewwi lilu nnifsu fkaz li jkun espona ruhu ghal
mard |i ma jitfejjagx. Dawn ir-rimedji ma jinghatawx fazzjonijiet
“ordinarji” ghad-danni mgarrba mill-htija akwiljana jew htija kontrattwali;

llli l-ewwel kunsiderazzjonijiet li din il-Qorti trid taghmel fid-dawl tal-
argumenti mressqa mill-partijiet, jitolbu li I-Qorti tgisha fid-dawl tal-istadju
bikri li fih ghadu jinsab il-kaz imressaq quddiemha. [I-Qorti taghraf li |-
ghadd ta’ drabi li din I-e¢cezzjoni gieghda titgajjem kiber mal-ghadd ta’
kawzi dwar ilmenti ta’ ksur ta’ jeddijiet fundamentali li geghdin ta’ kuljum
jitressqu quddiem din il-Qorti. Dan jidher ukoll, b’mod partikolari, fejn il-
parti rikorrenti tressaq ilment li, x’aktarx, ikun ilu jinhema zmien twil, u
fejn sata’ ittiehed rimedju li xi ligi tkun taghti izda li jkun ghalaq iz-zmien
statutorju biex jintalab dak ir-rimedju;
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Il I-Qorti thoss li huwa tajjeb li ttenni li I-ilmenti tar-rikorrent jinbnew fuq I-
allegat ksur ta’ tliet jeddijiet fundamentali. Mas-sejbien tal-ksur ta’ dawk
il-jeddijiet, ir-rikorrenti jitolbu r-rimedju wahdieni tal-likwidazzjoni u I-hlas
ta’ kumpens xieraq fi flus. L-istess ukoll jintalab dwar il-fatt li r-rikorrent
Lawrence Grech kellu jhalli x-xoghol gabel il-wagt minhabba |-marda i
laqtitu;

llli I-intimati jsejsu |-ec¢ezzjoni taghhom fuq il-fatt li r-rikorrenti baqghu
ma fethu qatt kawza quddiem il-grati ta’ kompetenza civili. Din is-
sottomissjoni kienet konfermata mill-gharef difensur tar-rikorrenti waqt is-
smigh tal-31 ta’ Ottubru, 2013. Huma jghidu li azzjoni bhal dik kienet
taghti lir-rikorrenti rimedju xieraq u effettiv jekk tassew riedu jinghataw
rimedju ghall-ilmenti kollha taghhom;

lIli kif inghad ghadd ta’ drabi, l-ezistenza ta’ rimedju iehor lill-parti li
tressaq azzjoni ta’ allegat ksur ta’ jedd fondamentali taht il-Kostituzzjoni
jew taht il-Konvenzjoni ghandha tirrizulta lill-Qorti bhala stat ta’ fatt
attwali u oggettiv, u d-diskrezzjoni li tista’ twettaq il-Qorti biex ma
tezercitax is-setghat taghha “jekk tqis li jkun desiderabbli li hekk
taghmel” minhabba l|-ezistenza ta’ rimedju iehor hija decizjoni fuq tali
stat ta’ fatt. Kemm hu hekk, huwa biss meta jew jekk jirrizulta lill-Qorti
bhala fatt li (kien) jezisti rimedju iehor effettiv lir-rikorrent li I-Qorti tista’
tiddelibera jekk ghandhiex twarrab milli tezercita s-setghat taghha li
tisma’ l-ilment imressaq quddiemha'®. F’kaz li ma jirrizultax li kien hemm
rimedju iehor xieraq, il-Qorti trid tiehu konjizzjoni tal-ilment, u f'kaz li kien
hemm rimedju iehor, il-Qorti xorta wahda jibgaghlha s-setgha i
tiddeciedi li ma ¢cediex |-ezercizzju tas-setgha taghha;

[l ma jrid bl-ebda mod jintesa li d-diskrezzjoni li I-Qorti ghandha f'dan ir-
rigward trid titwettag b’mod korrett u mmirata lejn l-iskop li I-legislatur
ried li jilhaq biha: jigifieri, li filwaqgt li ma jithallewx isiru kawzi
kostituzzjonali bla bzonn, min-naha I-ohra ma jigrix li, minhabba thaddim
“liberali” tad-diskrezzjoni, persuna tinzamm milli tmexxi 'l quddiem

'® Ara Kost. 31.5.1999 fil-kawza fl-ismijiet Zahra vs Awtorita’ tal-lppjanar (Kollez. Vol: LXXXIILi.179)
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azzjoni bhal din meta jkun jidher li I-kaz huwa wiehed serju li jimplika t-
telf jew tnaqqir ta’ jedd fondamentali ghal dik il-persuna. Kif inghad
b’ghaqal f'dan ir-rigward, din id-diskrezzjoni ghandha dejjem tigi wzata fl-
ahjar interess tal-amministrazzjoni tal-gustizzja biex, min-naha I-wahda,
iI-Qrati ta’ indoli kostituzzjonali ma jsibux ma’ wi¢chom kawzi li messhom
jew setghu tressqu quddiem Qrati ohrajn kompetenti jew li dwarhom
messhom jew setghu jitfittxu rimedji ohrajn effettivi, u biex, min-naha I-
ohra, persuna ma tigix im¢ahhda mir-rimediji li ghandha jedd tfittex taht il-
Kostituzzjoni jew taht il-Kap 319 tal-Ligijiet ta’ Malta’ il min
genwinament ifittex rimedju kostituzzjonali®®;

lIli meta jinghad li jkun hemm rimedju iehor xieraq, dejjem ikun gieghed
jitfisser i tali rimedju jrid jitgies fid-dawl tal-ksur tal-jedd fondamentali li
jkun ged jigi allegat li nkiser jew li jkun mhedded li sejjer jinkiser: ghandu
jkun rimedju accessibbli, xieraq, effettiv u adegwat biex jindirizza |-ksur
jew theddid ta’ ksur lamentat'®. M’hemmx ghalfejn li, biex jitgies bhala
effettiv, ir-rimedju jintwera bhala wiehed li se’ jaghti lir-rikorrent su¢cess
garantit, ghaliex ikun bizzejjed li jintwera li jkun wiehed i jista’ jigi segwit
b'mod prattiku, effettiv u effika¢i®®. Fuq kollox, ir-rimedju “ordinarju”
moghti jghodd ukoll fejn dan jinghata bis-sahha ta’ ligi, imqgar jekk biex
jindirizza ksur ta’ jedd fundamentali li diga’ sehh jew li xX'aktarx isehh?";

llli johrog ukoll li l-ezistenza ta’ rimedju “ordinarju” trid tkun murija kif
imiss minn min igangal I-e¢¢ezzjoni. F’'dan il-kaz, kienu I-intimati li gajmu
l-ec¢ezzjoni li r-rikorrenti naqsu li jinqdew b’rimediji ohra li kellhom ghad-
dispozizzjoni taghhom, u huwa ghalhekk dmir taghhom i juru li r-
rikorrenti tassew kellhom dawk ir-rimed;ji u li naqsu li jingdew bihom;

lIli fdan ir-rigward inghad li “Remedies must be real and practical and
not theoretical or illusory, e.g. genuine fear of reprisals, intimidation.
Account will be taken not only of the personal circumstances of the

7 Kost. 27.2.2003 fil-kawza fl-ismijiet John Sammut vs Awtorita’ tal-lppjanar et

'8 Kost. 31.10.2003 fil-kawza fl-ismijiet Mediterranean Film Studios Limited vs Korporazzjoni ghall-Izvilupp ta’ Malta et
% Ara Kost 5.4.1991 fil-kawza fl-ismijiet Vella vs Kummissariju tal-Pulizija et (Kollez. Vol: LXXV.i.106)

2 p A. Kost. 9.3.1996 fil-kawza fl-ismijiet Clifton Borg vs Kummissarju tal-Pulizija (mhix pubblikata)

# Kost. 11.4.2011 fil-kawza fl-ismijiet Joseph Brincat et vs Policy Manager ta’ Malta Shipyards et
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applicant, but the general legal and political context in which the alleged
remedies operate. An unduly formalistic approach is not to be taken by
the Convention organs which will apply a certain degree of flexibility.
Remedies must be effective, i.e. capable of providing redress for the
complaint...; the speed of the procedure may also be relevant to its
effectiveness; the remedy must be capable of remedying directly the
state of affairs; form part of the normal process of redress and involving
normal use of the remedy..., be accessible...; offer reasonable
prospects of success; a mere doubt as to the prospect of success in
going to court does not exempt from exhaustion. Where case-law is
unclear, contradictory or in the process of ongoing interpretation, an
applicant may be expected to pursue an action or appeal which allows
the courts to rule on the issues. ... Also, if there is more than one
remedy available, an individual is not required to try more than one; an
applicant is generally not required to try the same body again by way of
a repeated request or application”?. Fil-fehma tal-Qorti, dawn ir-regoli
ghaqglin jogoghdu sewwa ghall-kaz tal-lum u b’zieda ma’ dak li nghad
aktar gabel;

[lli, madankollu, I-ezistenza ta’ rimedju iehor trid titgies fiz-zmien tal-
allegat ksur tal-jedd fondamentali li dwaru jitressaq I-ilment, u mhux fiz-
zmien li jkun tressaq l-ilment Kkostituzzjonali jew konvenzjonali®.
M’huwiex moghti lil persuna I-benefic¢ju li I-ewwel thalli jghaddi ghalxejn
iz-zmien i fih setghet tiehu r-rimedju ghall-ksur tal-jedd taghha, u
mbaghad tressaq ilment kostituzzjonali jew konvenzjonali dwar I-istess
ksur bhallikieku I-procedura kostituzzjonali jew konvenzjonali kienet xi
rimedju in extremis li wiehed jista’ jirrikorri ghalih biex isewwi zball jew
nuqggas li ma messux twettaq gabel®;

lIli huwa mghallem ukoll li “it is not only judicial remedies which must be
sought, but every remedy under national law which may lead to a
decision that is binding on the authorities, including the possibility of

2 K Reid A Practitioner’s Guide to the European Convention on Huma Rights (3"’. Edit, 2007) §1-040, pg. 31 -2
% K0st.9.10.2001 fil-kawza fl-ismijiet Paul McKay vs Kummissarju tal-Pulizija et
2 Ara Kost. 25.6.1999 fil-kawza fl-ismijiet Spiteri vs Chairman Awtorita’ tal-Ippjanar et (Kollez. Vol: LXXXIIL.i.201)
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appeal to administrative bodies, provided that the remedy concerned is

adequate and effective™>;

lIli fghadd ta’ sentenzi moghtijin fdawn [-ahhar snin mill-Qorti
Kostituzzjonali, gew stabiliti prin¢ipji li ghandhom jigu segwiti minn Qorti
biex tqis jekk huwiex minnu li r-rikorrent kellu ghad-dispozizzjoni tieghu
rimedju alternativ effettiv. Fost dawn il-principji wiehed isib li (a) meta
jidher ¢ar li jezistu mezzi ordinarji disponibbli ghar-rikorrent biex jikseb
rimedju ghall-ilment tieghu, ir-rikorrent ghandu jirrikorri ghal tali mezzi
gabel ma jirrikorri ghar-rimedju kostituzzjonali, u huwa biss wara li jkun
fittex dawk il-mezzi jew wara li jidher li dawk il-mezzi ma jkunux
effettivament disponibbli li ghandu jintuza r-rimedju kostituzzjonali; (b) li
d-diskrezzjoni li tuza I-Qorti biex tqis jekk ghandhiex twettaq is-setghat
taghha li tisma’ kawza ta’ natura kostituzzjonali ghandha torbot, sakemm
ma tingiebx xi raguni serja u gravi ta’ illegalita’, industizzja jew zball
manifest fl-uzu taghha; (¢) m’hemm I-ebda kriterju stabilit minn gabel
dwar |-uzu tal-imsemmija diskrezzjoni, billi kull kaz jehtied jigi mistharred
fuq i¢-¢irkostanzi tieghu; (d) in-nugqas wahdu ta’ tehid ta’ mezzi ordinar;ji
mir-rikorrent m’huwiex raguni bizzejjed biex Qorti ta’ xejra kostituzzjonali
taqtaghha li ma tuzax is-setghat taghha li tisma’ I-ilment, jekk jintwera li |-
imsemmija mezzi ma kinux tajbin biex jaghtu rimedju shih lir-rikorrent
ghall-ilment tieghu; (e) in-nuggas ta’ tehid ta’ rimedju ordinarju — ukoll
jekk sata’ kien ghal kollox effettiv biex jindirizza |-ilment tar-rikorrent —
minhabba |-imgiba ta’ haddiehor m’ghandux ikun raguni biex il-Qorti
twarrab is-setghat taghha li tisma’ I-iment kostituzzjonali tar-rikorrent®;
(f) l-ezercizzju minn Qorti (tal-ewwel grad) tad-diskrezzjoni taghha bla
ma tistharreg il-materja necessarja li fugha tali diskrezzjoni ghandha
titwettaq, jaghti lil Qorti tat-tieni grad is-setgha Ili twarrab dik id-
diskrezzjoni*’; u (§) meta r-rimedju jaga’ fil-kompetenza ta’ organu iehor
jew meta s-smigh tal-ilment tar-rikorrent se’ jwassal biex I-indagni
gudizzjarja u I-process l-iehor tas-smigh tar-rimedju ordinarju jkunu
duplikazzjoni ta’ xulxin, il-Qorti kostituzzjonali ghandha ttendi lejn ir-rifjut
li tuza s-setghat taghha kostituzzjonali, sakemm l-indagni gudizzjarja tal-

% van Dijk, van Hoof, van Rijn, Zwaak op. cit, § 2.2.10.3 fpag. 133

% p A, (Kost.) VDG 9.2.2000 fil-kawza fl-ismijiet Victor Bonavia vs L-Awtorita’ tal-lppjanar et

" Ara Kost. 7.3.1994 fil-kawza fl-ismijiet Vella vs Bannister et (Kollez. Vol: LXXVIILi.48) u Kost. 12.12.2002 fil-kawza fl-
ismijiet Visual & Sound Communications Ltd. vs lI-Kkummissarju tal-Pulizija et

Pagna 20 minn 23
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

kaz ma tkunx, min-natura taghha, ixxaqgleb izjed lejn kwestjoni
kostituzzjonali®®;

llli d-diskrezzjoni li I-Qorti taghzel li tiehu jekk twettagx jew le s-setghat
taghha kostituzzjonali biex tisma’ kawza ghandha tigi ezercitata bi
prudenza, b’mod li fejn jidher li hemm jew sejjer ikun hemm ksur serju ta’
drittijiet fondamentali, I-Qorti xxagleb lejn it-twettiq ta’ dawk is-setghat?®;

llli fil-gasam tal-istharri§ tal-ezistenza ta’ rimedji ohrajn xierga, jinsab
stabilit li “With respect to the way in which and the time-limits within
which proceedings must be instituted, national law is decisive. If in his
appeal to a national court an applicant has failed to observe the
procedural requirements or the time-limits, and his case has accordingly
been rejected, the local remedies rule has not been complied with. ...
The interpretation and application of the relevant provisions of national
law in principle belong to the competence of the national authorities
concerned™®. Dak li jinghad dwar it-tehid tar-rimedji quddiem |-
awtoritajiet nazzjonali qabel ma wiehed jista’ jmexxi kaz quddiem il-Qorti
ta’ Strasbourg® jidher li jista’, fil-qafas generali, jghodd ukoll ghall-
kwestjoni tat-tehid tar-rimedji “ordinarji” qabel ma wiehed jmexxi I
quddiem bil-pro¢edura specjali tal-ilment dwar ksur ta’ jedd fondamentali

quddiem il-Qrati nazzjonali;

llli fil-kkaz li ghandna quddiemna, |-ilment tar-rikorrenti huwa wiehed ta’
allegat ksur “kostituzzjonali”’, mahsub biex jikkumpensahom
finanzjarjament ghall-hsara li garrbu u li huma jghidu li ma tistax titregga’
lura. L-azzjoni mhix geghda titlob it-thassir ta’ xi ligi jew ta’ xi
provvediment b’sahha ta’ ligi;

% p A. Kost 29.10.1993 fil-kawza fl-ismijiet Martin Gaffarena vs Kummissarju tal-Pulizija (mhix pubblikata)
# Kost. 14.5.2004 fil-kawza fl-ismijiet David Axiag vs Awtorita’ Dwar it-Trasport Pubbliku

% van Dijk, van Hoof, van Rijn, Zwaak op cit, § 2.2.10.3, fpag. 134

% Ara art. 35(1) tal-Konvenzjoni
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llli fid-dawl ta’ dawn il-konsiderazzjonijiet, il-Qorti tasal biex tqis i I-
argument tal-intimati huwa wiehed tajjeb u jsostni din |-e¢¢ezzjoni
preliminari taghhom. B’Zzieda ma’ dan, il-Qorti tagbel maghhom ukoll |i
fkawzi ohrajn imressqa gabel din tal-lum u li kienu jirrigwardaw I-istess
iiment u talbiet jixxiebhu, il-Qrati ghazlu li ma jwettqux is-setghat
“kostituzzjonali” jew “konvenzjonali” taghhom minhabba li kien hemm
rimedji ordinariji li r-rikorrenti setghu jinqdew bihom. [I-Qorti ma tarax li
ghandha ghalfejn toqghod ti¢¢ita fit-tul mill-imsemmija sentenzi, u
jidhrilha li jkun bizzejjed li taghti riferenza ta’ sentenza wahda li kienet
tittratta l-istess e¢cezzjoni preliminari f'¢irkostanzi li jixxiebhu hafna ma’
dawk tal-kaz tal-lum®. Dak li jolgot lill-Qorti hu x-xebh gawwi |i wiehed
isib bejn il-mod kif inhu mfassal ir-rikors promotur fdin il-kawza u kif
tfassal ir-rikors promotur fl-imsemmija kawza. Jidher li I-bic¢a I-kbira
mill-premessi u mit-talbiet tar-rikors fil-kawza tal-lum ittiehdu kelma
b’kelma u fl-istess sekwenza tar-rikors promotur fil-kawza |-ohra, u dan
zgur kien fi zmien meta min fassal ir-rikors fil-kawza tal-lum ma setax ma
kienx jaf bl-ezitu tal-kawza I-ohra li xorob minnha. Din il-Qorti, filwaqt li
taghraf li kull kaz ghandu I-fattispeci tieghu, ma tistax twarrab il-htiega ta’
Certa bixra ta’ konsistenza fid-decizjonijiet tal-Qrati meta |-punt imgajjem
ikun l-istess u jekk ma jkunx hemm radunijiet tassew gravi u impellenti li
jiddettaw li d-decizjoni tkun wahda differenti;

llli, wara li I-Qorti ghamlet dawn il-konsiderazzjonijiet kollha, hija tasal
ghall-fehma Ii l-intimati tawha radunijiet tajpba bizzejjed biex tilga’ I-
istedina taghhom [i taghzel |li ma twettagx is-setghat kostituzzjonali
taghha biex tisma’ I-kaz imressaq quddiemha mir-rikorrent, u dan ghar-
raguni li r-rikorrent kellu rimedji ohrajn tajba dwar [-ilment tieghu.
Ghalhekk, il-Qorti sejra tilga’ |-ec¢ezzjoni preliminari;

Ghal dawn ir-ragunijiet, il-Qorti gieghed taqta’ u tiddeciedi billi:

% Kost. 11.4.2011 fil-kawza fl-ismijiet Maria sive Marthese Attard et vs Policy Manager fil-Malta Shipyards et fost I-ohrajn
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Tichad l-eccezzjonijiet preliminari tal-intimati dwar il-ledittimazzjoni
attiva tar-rikorrenti Susan Grech, Alison Grech, Brenda Lee Grech u
Jacob Grech, billi mhumiex misthoqqga fil-fatt u fid-dritt, bl-ispejjez ta’
dawn |-e¢¢ezzjonijiet kontra I-intimati;

Tilga’ I-eccezzjonijiet preliminari tal-intimati dwar in-nuqqas ta’ tehid
tar-rimedji ordinarji min-naha tar-rikorrenti, billi jirrizulta li r-rikorrenti
tassew nagsu milli jingdew b’rimedji gudizzjarji disponibbli ghalihom, u
ghaldagstant il-Qorti tilga’ I-istedina tal-intimati li taghzel li ma twettagx
Is-setghat taghha li tisma’ I-kawza skond il-proviso tal-artikolu 46(2) tal-
Kostituzzjoni u I-proviso tal-artikolu 4(2) tal-Kapitolu 319 tal-Ligijiet ta’
Malta; u

Tehles lill-intimati milli jibqghu aktar fil-kawza, bl-ispejjez kontra r-
rikorrenti.

< Sentenza Finali >
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