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S.T.0. PRIM IMHALLEF
SILVIO CAMILLERI

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

ONOR. IMHALLEF
NOEL CUSCHIERI

Seduta tat-28 ta' Frar, 2014

Appell Civili Numru. 362/2013/1

Salvatore Mifsud
V.
Kunsill Lokali Sliema

1. Dan huwa appell ta’ Salvatore Mifsud [“I-Appellant”]
minn decizjoni tal-10 ta’ Ottubru 2013 tal-Bord ta’
Revizjoni dwar Kuntratti Pubblic¢i [“iI-Bord ta’ Revizjoni”],
imwaqqgaf taht ir-Regolamenti tal-2010 dwar il-Kuntratti
Pubblici [L.S. 174.04], illi ¢ahdet appell tal-istess Appellant
minn decizjoni tal-Kunsill Lokali ta’ tas-Sliema [“il-Kunsill
Lokali”] li kuntratt ghal servizzi ta’ gbir ta’ skart jinghata lil
SRF and Veladrians Joint Venture [“il-Konsorzju™].

2. ll-fatti relevanti sehhew hekk: saret sejha mill-
Kunsill Lokali ghal offerti ghal servizzi ta’ gbir ta’ skart
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domestiku. Fit-23 ta’ April 2013 il-Kunsill Lokali ghazel lill-
Konsorzju bhala preferred bidder, u b’ittra tal-24 ta’ April
2013 gharraf b’dan kemm lill-Appellant u kemm lill-
Konsorzju.

3. B'ittra tat-2 ta’ Mejju 2013 [-Appellant ressaq
oggezzjoni minn din id-decizjoni quddiem il-Bord ta’
Revizjoni. Waqt is-smigh tal-appell il-Kunsill ressaq
eccezzjoni preliminari illi I-procedura ta’ revizjoni ma
tiswiex ghax il-garanzija bankarja li nghatat biex I-
Appellant jaghmel I-offerta (il-bid bond) ma kinitx ghadha
tiswa meta l-oggezzjoni giet biex tinstema’. Waqt is-
smigh il-partijiet ressqu sottomissjonijiet bil-fomm dwar din
l-eCCezzjoni izda ma ressqux sottomissjonijiet ukoll dwar
il-meritu tal-appell, ghalkemm kienu ittrattaw dwar dak il-
meritu bil-miktub fl-ittra tat-2 ta’Mejju 2003 li biha Mifsud
kien ressaq l-appell u fit-twegiba li kien ressaq bil-miktub
iI-Konsorzju.

4. FI-10 ta’ Ottubru 2013 il-Bord ta’ Revizjoni
iddecieda hekk:

“The Board,

‘Having noted the Appellant’s objection, in terms of the
reasoned ‘Letter of Objection’ dated 2" May 2013 and
also through the Appellant’'s verbal submissions during
the hearing held on 3™ September 2013, had objected
[sic] to the decision taken by the pertinent Authority, in
that:

“a) The lack of renewal of the bid bond by the Appellant
does not render the appeal null and void.

‘b) The Appellant was not advised by the Contracting
Authority to renew the bid bond.

‘c) The Appellant was not disqualified by the Evaluation
Board due to the lapse of the bid bond.

“‘d) The Appellant was not given the information as to
how points or percentages were awarded to the other
bidders.

‘e) There was no established methodology of how
points were awarded to bidders. The method was purely
subjective.

“‘Having Considered the Contracting Authority’s verbal
submissions presented by same during the hearing held
on 3" September 2013, in that:
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a) The Contracting Authority presented a preliminary
plea in that [sic] ‘one of the requisites for a valid tender
under these conditions was the production of a bid bond’.
‘b) The same bid bond must remain valid throughout
the full adjudication process.

‘c) The Bid Bond in the tender procedure was required
to provide a safeguard to the Contracting Authority in case
the Bidder withdrew from his offer prior to the expiration
period of the tender.

“‘d) The Appellant’s claim that same was not given the
information requested as stated in Paragraph 1 of the
Appellant’s ‘Letter of Objection’ dated 2" May 2013, was
incorrect.

“‘Reached the following conclusions:

“1.  This Board noted that the Appellant had requested
sensitive information from the Contracting Authority
regarding the Preferred Bidder’s offer prior to the appeal
procedure. It is only during the appeal process that such
information can be revealed, discussed and questioned
upon.

‘2. This Board examined in detail the methodology
applied by the Evaluation Board of the Contracting
Authority used in allocating percentage ratings on the
various attributes regarding the administrative and
technical compliance of each tender. In this regard, no
subjective elements in the system were found.

“3. The method of allocation of points/percentages
applied by the Evaluation Board of the Contracting
Authority was fair and just.

In view of the above, this Board finds against the
Appellant and recommends that the deposit paid by the
Appellant should not be reimbursed.”

5. L-Appellant ressaq appell minn din id-decizjoni
b’rikors tat-30 ta’ Ottubru 2013. L-aggravji tieghu huma:
(i) illi I-Bord ta’ Revizjoni sema’ trattazzjoni biss dwar |-

eccezzjoni preliminari u mhux dwar il-meritu, u kellu jaghti
biss decizjoni dwar dik |-e¢cezzjoni, izda minflok ghamel
hekk iddecieda I-meritu bla ma ta decizjoni — jew,
ghallingas, decizjoni esplicita — dwar [-ectezzjoni
preliminari; (i) illi fil-meritu |I-Appellant ma nghatax taghrif
dwar il-motivazzjoni tad-decizjoni tal-Kunsill Lokali u
ghalhekk ma kellux opportunita jhejji sew I-appell tieghu; u
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(iii) illi, ladarba ma nghatax it-taghrif mehtieg biex ihejji I-
appell, id-depozitu li hallas biex seta’ jappella kellu fkull
kaz jintraddlu.

6. lI-Kunsill Lokali wiegeb fl-14 ta’ Novembru 2013 u
rega’ ressaq eccezzjoni illi I-Appellant ma ghandux
interess guridiku biex iressaq dan Il-appell ladarba I-bid
bond tieghu ma ghadhiex tiswa. Fisser ukoll ghala, fil-
fehma tieghu, l-appell ghandu fkull kaz jigi mi¢hud. Il
Konsorzju wkoll wiegeb fl-24 ta’ Jannar 2014.

7. Qabel ma tqis I-aggravji tal-Appellant il-qorti sejra
tibda billi tgis I-e¢cezzjoni preliminari illi I-Appellant ma
ghandux interess uridiku fil-pro¢eduri.

8. Kemm il-Kunsill Lokali u kemm il-Konsorzju ma
jagblux illi -Bord ta’ Revizjoni ma tax decizjoni dwar |-
eccezzjoni preliminari: ighidu illi I-bord gies I-e¢¢ezzjoni u
effettivament lagaghha; fic-Cirkostanzi ghalhekk ma kellux
ghalfejn jidhol fil-meritu. Il-fatt li dahal ukoll fil-meritu
b’ebda mod ma jolqot il-validita tad-decizjoni. I[I-Kunsill
Lokali gal hekk:

“‘Meta wiehed jaqra d-decizjoni appellata, jirrizulta illi |-
bord fil-fatt ikkunsidra |-e¢¢ezzjoni preliminari dwar il-bid
bond, effettivament laqaghha izda, ghall-kompletezza,
xorta ghadda biex jikkunsidra I-argumenti fil-mertu
mgajma fl-appell ta’ Salvatore Mifsud u dan sabiex kull
parti jkollha mohhha mistrieh illi, fl-opinjoni tal-bord, il-
process ta’ evalwazzjoni kien wiehed oggettiv.”

9. ll-Konsorzju gal hekk:

......... effettivament il-Bord ta’ Revizjoni laga’ din I-
eccezzjoni preliminari perd mar oltre, fis-sens illi ghal kull
buon fini (mhux ghax legalment kien obbligat li jaghmel
hekk) ezamina wkoll I-ilmenti tal-appellant fil-mertu. Illi
mhux |-ewwel darba li I-grati nostrana (spec¢jalment Qrati
tal-Appell) jaddottaw din il-posizzjoni u jispjegaw li waqt li
ged jakkolju eccezzjoni preliminari li allura tkun fatali
ghall-azzjoni de quo, jistharrgu ulterjorment Il-aggravji |-
ohra sabiex ma jkunx hemm xi hsieb li huma skartaw I-

azzjoni b’mod superficjali. llli dak kien proprju li gara fdan
il-kaz. ... .... [D]an ma ghandu jnaggas xejn mill-gustezza
u I-legalita tad-decizjoni appellata, u li ghalhekk

jisthoqgqilha li tigi konfermata.”
10. Naturalment, jekk il-Bord ta’ Revizjoni laqga’ I-
ecctezzjoni preliminari dan l-appell jiegaf hawn, ghax I-
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Appellant ma appellax mid-decizjoni dwar I-e¢cezzjoni
preliminari; anzi, kontra dak li jghidu I|-partijiet |-ohra, I-
Appellant hu tal-fehma illi I-bord implicitament ¢ahad dik |-
eccezzjoni ladarba dahal fil-meritu.

11.  Lirridu naraw mela hu jekk il-Bord ta’ Revizjoni tax
decizjoni fuq l-e¢cezzjoni preliminari: jekk ma hemmx
decizjoni espli¢ita, mela ghandu jitqies illi I-bord ¢ahad I-
eccezzjoni implicitament ladarba ghadda biex iqgis ukoll il-
meritu; jekk izda hemm decizjoni espli¢ita li tilga’ I-
eccezzjoni, u I-bord gies ukoll il-meritu biss biex iserrah
mohh il-partijiet, kif ighidu I-Kunsill Lokali u I-Konsorzju,
mela |-appell jieqaf hawn. X'qal mela I-Bord ta’ Revizjoni
dwar |-e¢cezzjoni preliminari?

12.  Id-decizjoni tal-Bord ta’ Revizjoni tal-10 ta’ Ottubru
2013 tibda billi telenka l-argumenti tal-partijiet favur u
kontra l-eccezzjoni. Imbaghad tghid illi “the Chairman
here remarked that the Bid Bond remained valid up to the
13 August 2013, and from that date onward was no
longer valid”. Din izda ma tqisitx bhala decizjoni dwar I-
eccezzjoni, tant illi aktar ’il quddiem ikompli jinghad hekk:
‘At this stage, the hearing was suspended for a few
minutes until the Board Members deliberated the issue of
the preliminary plea raised by the Sliema Local Council.
“When the hearing continued, the Chairman asked the
contracting authority whether the other bidders had
renewed their bid bonds.

“Dr Franco Vassallo said of the three original bidders, one
had not appealed, the preferred bidder had renewed his
bid bond while the appellant did not.

“The hearing was brought to a close.”

13. Imbaghad hemm id-de¢izjoni migjuba fuq' fejn I-
ectezzjoni ma tissemma’ xejn. Huwa ovvju ghalhekk illi
ma kien hemm ebda decizjoni esplicita dwar |-e¢cezzjoni

u |-Bord ta’ Revizjoni ghandu jitgies illi implic¢itament
¢ahadha, ladarba kompla billi jgis il-meritu.
14.  Tifdal izda l-e¢cezzjoni illi I-Appellant ma ghandux

interess @uridiku fdan l-appell ladarba, minhabba n-
nuggas ta’ bid bond li ghadha tiswa, il-kuntratt xorta ma
jistax jinghata lilu.

Para. 4, supra.
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15. Jinghad qabel xejn illi I-Appellant xorta ghandu
interess fdik il-parti tal-appell fejn qgieghed jitlob illi
jintraddlu d-depozitu biex seta’ jressaq [-oggezzjoni
quddiem il-Bord ta’ Revizjoni ghax din ma hijiex marbuta
ma’ talba biex il-kuntratt jinghata lilu.

16. Dwar il-bgija tal-appell ghandu jinghad illi
strettament |-e¢cezzjoni issa quddiem din il-qorti ma hijiex
l-istess wahda li tressqet (u li, milli jidher, diet
impli¢itament mi¢huda) quddiem il-Bord ta’ Revizjoni.
Ukoll jekk il-bord sab li I-Appellant kellu interess fil-
pro¢eduri quddiemu, dan ma ffissirx illi dak I-interess
baga’ wkoll fil-pro¢eduri quddiem din il-qorti. Il-gorti issa
hija msejha biex tghid mhux jekk l-appellant kellux
interess guridiku fil-proc¢eduri quddiem il-Bord ta’ Revizjoni
izda jekk ghandux interess uridiku issa fil-proceduri
quddiem il-Qorti tal-Appell.

17.  Ma huwiex kontestat illi s-sejha ghal offerti riedet illi
oblatur jaghti bid bond sabiex I-offerta tieghu tigi meqjusa.
Ma huwiex kontestat ukoll illi fil-prezent I-Appellant ma
ghandux bid bond valida. Ghalhekk, ukoll jekk jintlaga’ |-
appell u tithassar id-decizjoni originali li I-Konsorzju jitgies
preferred bidder, xorta ma tkunx tista’ tigi meqjusa I-
offerta tal-Appellant. lkun biss eseréizzju akkademiku
ghal din il-qorti li tgis l-appell ghax ma jista’ jkollu ebda
konsegwenza utli ghall-Appellant.

18. ll-qorti ghalhekk tilga’ |-e¢¢ezzjoni ta’ nugqas ta’
interess @uridiku relativament ghall-ewwel u t-tieni
aggravji, u sejra issa tghaddi biex tqis it-tielet aggravju,
dak dwar l-ispejjez.

19. L-Appellant fisser dan I-aggravju hekk:

“Wiehed irid ikollu opportunita li jaghmel skrutinju tad-
decizjoni kif mehuda u jkun jista’ jserra’ mohhu li I-marki
kif inghataw, inghataw b’'mod gust u motivati b’raguni li
hija valida fil-mertu u fid-dritt. Anzi I-bord jenfasizza Ii I-
informazzjoni mitluba, li ma hija sensittiva xejn, ghandha
tigi diskussa fl-istadju ta’ I-appell, u cioé wara li I-appellant
ikun hallas depozitu fl-ghama ta’ aktar minn €4,300 i jista’
jitlef kif fil-fatt gara f'dan il-kaz bid-decizjoni tal-Bord. L-
appellant isagsi, kif jista’ xi hadd jaghmel appell jew ghall-
ingas ikollu rasu mistrieha li jekk offerent jinghata certu
marki waqt |-offerta, kienx haqqu jew le li jinghata dawk il-
punti. Il-process irid ikun trasparenti mill-bidu sal-ahhar,
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b’kull offerent ikun konxju li meta ged jissottometti I-offerta
kulhadd ikun jista’ jaghmel skrutinju ta’ dak li fuqu qed
issir decizjoni mill-awtorita kontraenti li wara kollox ged
tamministra fondi pubbli¢i. llli ghalhekk anki jekk detto
[sic] ma non concesso l-appellant ma jistax ikollu |-appell
tieghu milqugh, tenut kont tan-nuggas ta’ informazzjni i
kien hemm, id-depozitu tieghu m’ghandux gatt ikun rifjutat
li jinghatalu lura, tenut kont li jammonta ghal aktar minn
erbat elef u hames mitt euro.”

20.  Fl-ittra ta’ oggezzjoni tieghu quddiem il-Bord ta’
Revizjoni |-Appellant kien osserva illi:

RPN gabel ma intavola dan I-appell talab permezz tal-
konsulent legali tieghu sabiex ikun jista’ jezamina t-tender
tal-kumpannija li rebhet I-offerta u dan stante li billi d-
decizjoni ttiehdet abbazi ta' punteggi, l-appellant xtaq,
gabel ma jidhol ghal dan Il-appell, jara Ii I-bord ta’
aggudikazzjoni kif gassam il-punti fil-kaz tal-offerent i
rebah I-offerta u biex ikun ezaminat il-mod kif inghatawlu I-
punti u jkunu kumparati ma’ tal-appellant. Madanakollu I-
kunsill lokali Sliema irrifjuta li jaghmel dan u ghalhekk ged
ikun mitlub li tkun xi tkun id-decizjoni ta’ dan il-bord, I-
ispejjez ikunu a karigu tal-kunsill appellat.”

21.  Fid-decizjoni tieghu |-Bord ta’ Revizjoni osserva illi
“This Board noted that the Appellant had requested sens-
itive information from the Contracting Authority regarding
the Preferred Bidder’s offer prior to the appeal procedure.
It is only during the appeal process that such information
can be revealed, discussed and questioned upon”.

22. It-talba tal-Appellant kienet illi jithalla “jezamina t-
tender tal-kumpannija li rebhet |-offerta”. Dan id-dokument
ikun fih informazzjoni kummercjali kunfidenzjali u sensitiva
u certament |-Appellant ma setax jitlob li jithalla jarah. Kif
sewwa osserva |-Konsorzju, il-Qorti tal-Gustizzja tal-
Unjoni Ewropea kienet wiegbet hekk ghall-mistogsija li
saritilha fil-kaz ta’ Varec SA v. Stat Belgjan®:

“L-Artikolu 1(1) tad-Direttiva tal-Kunsill 89/665/KEE, tal-21
ta’ Dicembru 1989, dwar il-koordinazzjoni tal-ligijiet, ir-
regolamenti u d-dispozizzjonijiet amministrattivi rigward |-
applikazzjoni tal-pro¢eduri ta’ revizjoni tal-ghoti ta’
kuntratti ta’ provvista pubblika u xoghlijiet pubblic¢i, fil-

2 Kaz C-450/06, 14 ta’ Frar 2008.
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verzjoni taghha kif tirrizulta mid-Direttiva tal-Kunsill
92/50/KEE, tat-18 ta’ Gunju 1992, relatata mal-
koordinazzjoni ta’ proceduri tal-ghoti ta’ kuntratti tas-
servizz pubbliku, mogri flimkien ma’ I-Artikolu 15(2) tad-
Direttiva tal-Kunsill 93/36/KEE, tal-14 ta’ Gunju 1993, li
tikkoordina I-proceduri tal-ghoti ta’ kuntratti pubbli¢i ghal
prowvista, kif emendata bid-Direttiva 97/52/KE tal-
Parlament Ewropew u tal-Kunsill, tat-13 ta’ Ottubru 1997,
ghandu jigi interpretat fis-sens li I-qorti kompetenti mill-
proc¢eduri ta’ revizjoni msemmija fl-imsemmi Artikolu 1(1)
ghandha tiggarantixxi |-kunfidenzjalita u d-dritt ghar-rispett
tas-sigrieti  kummercjali fir-rigward tal-informazzjoni i
tinsab fil-fajlijiet Ii jigu pprezentati quddiemha mill-partijiet
fil-kkawza, b’mod partikolari mill-awtorita kontraenti, filwaqt
li hija stess tkun tista’ tara din |-informazzjoni u tehodha in
kunsiderazzjoni. Hija din il-qorti li ghandha tiddeciedi
safejn u skond liema metodi ghandha tigi ggarantita I-
kunfidenzjalita u s-segretezza ta’ din I-informazzjoni, fid-
dawl tal-htigijiet ta’ protezzjoni legali effettiva u tar-rispett
tad-drittijiet tad-difiza tal-partijiet fil-kawza u, fil-kaz ta’
appell gudizzjarju jew ta’ appell quddiem gqorti li hija
kompetenti skond [-Artikolu 234 KE, sabiex il-pro¢edura
tirrispetta, fit-totalita taghha, id-dritt ghal smigh xieraq.”

23.  ll-proceduri ta’ oggezzjoni quddiem il-Bord ta’
Revizjoni jaghtu lill-Appellant dritt ghal informazzjoni fil-
parametri mfissra f'din is-silta, izda |-prezz ta’ dan huwa illi
l-ispejjez tal-proc¢eduri jhallashom hu jekk I-oggezzjoni
tieghu ma tkunx gustifikata. Ir-reg. 85(12) tal-L.S. 174.04
ighid illi:

“(12) Fl-ghoti tad-decizjoni tieghu, il-Bord ta’ Revizjoni
ghandu jaghti r-rakkomandazzjoni tieghu dwar jekk
depozitu li jkun sar mill-offerent skont ir-regolament 84
ghandux jinghata lura, kollu kemm hu jew biss fparti
minnu, jew le.”

24.  Fil-fehma ta’ din il-qorti |-bord ingeda b’din is-
setgha tieghu fil-parametri tad-diskrezzjoni fdata fidejh u
ma tressqet ebda raguni ghala din il-qorti ghandha
tiddisturba l-esercizzju ta’ din id-diskrezzjoni. L-aggravju
huwa ghalhekk mi¢hud.

25.  ll-qgorti ghalhekk, wara li ma tqisx I-ewwel u t-tieni
aggravji tal-Appellant minhabba nuqgas ta’ interess
guridiku, tichad l-appell u tikkonferma d-decizjoni tal-Bord
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ta’ Revizjoni. L-ispejjez ta’ dan l-appell ihallashom I-
Appellant.

< Sentenza Finali >
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