Kopja Informali ta' Sentenza

QORTI CIVILI
PRIM" AWLA

ONOR. IMHALLEF
ANTHONY ELLUL

Seduta tal-31 ta' Jannar, 2014

Citazzjoni Numru. 2751/1997/1

L-avukat Dr Christian Farrugia fil-kwalita’ tieghu ta’
mandatarju specjali ta’ Amanda Boomer
peronsalment u in rapprezentanza ta’ wliedha minuri
Patricia Jane, Paul Desmond, Erin Eileen, Sarah Rose
u Daniel James Boomer, kif ukoll fil-kwalita’ tieghu
ukoll ta’ mandatarju specjali ta’ Andrew Williams u
Julie Jackson nee Williams, Neville Curmi bhala
kuratur tal-assenti Michael Williams ghal kull interess
li jista’ jkollu, I-avukat Dottor Tanya Sciberras
Camilleri bhala mandatarja specjali tal-imsefrin
Teresa Augustnyiak-Gorna, Marek Tadeusz Gorny u
Alina Ewa Gorna, Daniel Aquilina fil-kwalita tieghu ta’
mandatrju tal-imsiefer Joseph R. Aquilina

Vs

Sun Aviation Limited, Excelair Limited, Antonia
Bartolo, mart |-assenti Carmelo Bartolo, fisimha
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proprju u bhala rapprezentanza legali ta’ bintha I-
minuri Liliana, Philip, Roseanne u Jo-Mark ahwa
Bartolo, ulied |-istess assenti Carmelo Bartolo u
b’digriet tas-26 ta’ Dicembru 1997 l-avukat Francesco
Depasquale u |-prokuratur legali Rose Sciberras kienu
nominati kuraturi deputati sabiex jirraprezentaw lill-
assenti Carmel Bartolo u b’digriet ta’ -4 ta’ April
20009 stante |-mewt ta’ Philip Bartolo I-atti gew
trasfuzi fisem Antonia Bartolo bhala l-eredi universali
tieghu, u b’digriet tal-14 ta’ Dicembru 2000 I-avukat
Tonio Azzopardi u |I-Prokuratur Legali Mario Mifsud
Bonnici gew nominati kuraturi deputati biex
jirraprezentaw lill-assenti Carmel Bartolo u b’digriet
tal-4 ta’ April 2000 il-qorti awtorizzat I-intervent fil-
kawza tas-socjeta Assicurazione Generali Spa, u
b’digriet tad-9 ta’ April 2008 id-Direttur Generali tal-
Avjazzjoni Civili gie ammess jintervjeni fil-kawza in
statu et terminis, u b’nota tat-22 ta’ Marzu 2012
Antonia Bartolo, Liliana Bartolo, Roseanne Attard
xebba Bartolo u Jacquelin Bartolo fisimha proprju u
ghan-nom tal-minuri Karl Bartolo assumew |-atti tal-
kawza minflok Carmelo Bartolo.

Permezz ta’ citazzjoni prezentata fl-1 ta’ Dicembru 1997 |-
atturi talbu:-

1. Dikjarazzjoni li I-incident li sehh fit-3 ta’ Dicembru
1995 fejn l-ajruplan Piper Lance li kellu |-marka ta’
registrazzjoni 9H ABU u li fuq kien passiggiera Tadeusz
Gorny, matthew Aquilina, Michael Williams, u Desmond
Boomer, gara tort unikament tal-konvenuti solidalment jew
min  minnhom, minhabba traskuragni, negligenza,
imperizja u non-osservanza tal-ligijiet ta’ avjazzjoni civili.
2. Tillikwida d-danni li sofrew [-atturi.

3.  Tikkundanna lill-konvenuti solidalment jew min
minnhom sabiex ihallsu lil kull wiehed jew wahda mill-
atturi, dik is-somma li tigi likwidata bhala danni.
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Permezz ta’ nota prezentata fit-30 ta’ April 2003 (fol. 124),
Joseph R. Aquilina ceda I-kawza.

Permezz ta’ nota prezenta fid-9 ta’ Awwissu 2004 (fol.
146), l-attur Andrew Williams, Julie Jackson xebba
Williams u Michael Williams cedew il-kawza.

Permezz ta’ nota prezentata fl-24 ta’ Frar 2006 (fol. 185),
[-atturi Amanda Boomer u wliedha Patricia Jane, Paul
Desmond, Erin Eileen, Sarah Rose u Daniel James ahwa
boomer cedew il-kawza. B’hekk I-atturi li kien fadal huma
Teresa Augustnyiak-Gorna, Marek Tadeusz Gorny u Alina
Ewa Gorna li huma mart u wlied Tadeusz Gorny, wiehed
mill-vittmi.

lI-konvenuti Sun Aviation Limited, Exelair Services
Limited u |-familja Bartolo ipprezentaw nota (fol. 127) u
ddikjaraw li kienu geghdin jikkarifikaw |-eccezzjonijiet
kollha':-

1. Preliminarjament n-nuqgas ta’ interess guridiku tal-
atturi f'din il-kawza peress li r-relazzjoni guridika bejn |-
atturi u I-konvenuti, ma jirrizultax fliema kapacita’ I-atturi
geghdin jaghmlu din il-kawza u inoltre ma tistax tigi
istitwita kawza ghad-danni minhabba I-ghibien ta’ persuna
izda biss minhabba I-mewt taghha, liema mewt trid tigi
ppruvata permezz ta’ certifikat tal-mewt.

2. It-talbiet attrici huma nfondati fil-fatt u id-dritt ghaliex
l-eccipjenti m’humiex responsabbli ghal xi danni naxxenti
mill-incident meritu tal-kawza.

3. Kwalunkwe likwidazzjoni ghandha tiehu in
konsiderazzjoni I-limitazzjoni ghar-responsabbilta’ tas-sid
ta’ ajruplan stabbilit mil-ligi.

! Fis-seduta tal-10 ta’ Gunju 2003 id-difensur tal-konvenuti iddikjara li dawn it-
tlett eccezzjonijiet huma dawk li ghandhom jigu trattati u decizi (fol. 125). Min-
nota hu evidenti li I-konvenuti Sun Aviation Ltd, Excelair Services Ltd u I-familja
Bartolo illimitaw I-eccezzjonijiet ghal tlieta. Ghalhekk il-qorti tgies i |-
eccezzjonijiet li originarjament inghataw minn dawn il-konvenuti gew sostitwiti bl-
imsemmija tlett eccezzjonijiet. Ghalhekk il-qorti m’hijiex ser tirriproduci dak li
jinghad fin-noti ta’ I-eccezzjonijiet originali.
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Jirrizulta li b’nota prezentata fil-21 ta’ Marzu 2012 Antonia
Bartolo, Lilian Bartolo, Roseanne Bartolo u Jacqueline
Bartolo fisimha proprju u fisem il-minuri Karl Bartolo,
assumew |[-atti tal-kawza minflok Carmelo Bartolo (fol.
407). Jirrizulta li I-konvenut:-

(@) Philip Bartolo, iben il-konvenuta Antonia Bartolo,
miet f'Settembru 1998 ta’ 24 sena. Jidher li |-konvenuti
Antonia Bartolo, Liliana Bartolo, Roseanne Bartolo u Joe-
Mark Bartolo kienu assumew l-atti tant |i fis-27 ta’ April
2000 ipprezentaw nota tal-eccezzjonijiet bhala eredi ta’
Philip Bartolo (fol. 73).

(b) Joseph Mark Bartolo, iben il-konvenuta Antonia
Bartolo, miet fl-24 ta’ Novembru 2007. Jacqueline Bartolo
hi martu u Karl Bartolo huwa ibnu, pero ma jidhirx li gatt
assumew |[-atti bhala werrieta ta’ Joseph Mark Bartolo.
Ghalkemm ma jidhirx li nhatru kuraturi sabiex jidhru ghall-
wirt tieghu, japplika I-Artikolu 810B tal-Kap. 12.

Irrizulta li fi zmien li sehh I-incident Tadeusz Gorny kien
impjegat mal-kumpannija MAPEL sa mill-15 ta’ Dicembru
1992 u kien jahdem bhala C.P. Technician and Corrosion
Engineer (fol. 175).

Jibda biex jinghad i l-ewwel eccezzjoni hi nfondata
gialadarba mill-atti jirrizulta li I-atturi huma I|-werrieta ta’
Tadeusz Gorny? u li mhemmx dubju li miet flimkien mal-
passiggiera I|-ohra. Fil-fatt I-atturi pprezentaw ukoll
certifikat tal-mewt tieghu. Mic-citazzjoni hu evidenti li |-
atturi pproponew il-kawza bhala werrieta u dipendenti ta’
Tadeusz Gorny.

llum stess il-gorti tat sentenza dwar |-istess incident fil-
kawza Grace Farrugia et vs Sun Aviation Limited et
(2764/1997), u ser tirriproduci parti minn dik is-sentenza li
tapplika ugwalment ghal dan il-kaz ghal dak li jikkoncerna
r-responsabbilta’ ghall-incident:

1. Dan il-kaz jitratta I-incident li sehh fit-3 ta’ Dicembru
1995 meta ggarraf ajruplan Piper Lance (9H ABU) ftitjira

2 Ara dokument a fol. 204.
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bejn Djerba, Tunezija u Malta. ll-bdot kien Carmel Bartolo.
L-atturi huma |-familjari ta’ wiehed mill-passigiera, Philip
Farrugia. Irrizulta li fit-2 ta’ Dicembru 1995 I-ajruplan telaq
minn Malta ghal Djerba, Tunezija.

L-ajruplan kien proprjeta’ Sun Aviation Limited. Jirrizulta li
gabel I-incident kien hemm certifikat ta’ airworthiness i
jkopri |-perjodu bejn is-16 ta’ Jannar 1995 u I-15 ta’ Jannar
1996 (fol. 249).

........ L-ajruplan kellu air service licence ‘[...] for the
carriage and dropping of parachutists for hire or reward.”
(fol. 252). Licenzja ghall-perjodu bejn |-7 ta’ Lulju 1995 u t-
30 ta’ Gunju 1996. Carmelo Bartolo kellu kumpannija
ohra, Excelair Limited li kienet sid ta’ zewg ajruplani (Piper
Navajo PA 31-310 u Cessnha Caravan Il F406) u kellha
licenzja ‘[...] to operate aircraft on chartered services for
reward or in connection with any trade or business.”. Fis-
26 ta’ Lulju 1995 id-Dipartiment tal-Avjazzjoni Civili hareg
licenzja fuq dawn iz-zewg ajruplani sabiex jintuzaw ghat-
trasport pubbliku, licenzja li kienet valida sas-26 ta’ Lulju
1996.

ll-bdot kellu licenzja ta’ commercial pilot mahruga mill-
Istati Uniti. Joseph Sultana, ufficjal tad-Dipartiment tal-
Avjazzjoni Civili, xehed: “The pilot had commercial pilot
privileges limited to multi-engine aeroplanes so that under
US law he could fly as a commercial pilot on multi-
engined aeroplanes. As far as single engine aircraft is
concerned he was only authorised to fly for private pilot
privileges.” (seduta quddiem il-Bord tal-Inkjesta tal-5 ta’
Gunju 1996).

2. Jidher li t-titjira in kwistjoni saret minn Excelair
Limited, kumpannija ohra ta’ Carmelo Bartolo.
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3. Dwar dan il-kaz kienet saret inkjesta minn Bord ta’
Inkjesta |i kien inhatar mill-Ministru tat-Trasport,
Komunikazzjonijiet u  Teknologija fit-termini  tar-
Regolament 9 tar-Regolamenti (Investigazzjoni ta’
Incidenti) tal-1956. Fir-rapport il-Bord kien ikkonkluda (fol.
182):

“Upon the record in this case, and keeping in mind the
terms of reference of this Board, there was evidence
submitted to show that the proximate cause of the
accident can be attributed to these factors, viz:

(@) lack of aircraft airworthiness;

(b) adverse weather conditions;

(c) pilot fatigue, anxiety and stress;”.

4, Mill-provi |i tressqu m’hemmx prova certa ta’
x'wassal ghal dan I-incident. Hadd mill-passiggieri ma
ghex u ghalkemm instabu xi fdalijiet mill-ajruplan, ma
Jidhirx li minnhom wiehed seta’ jikkonkludi x’gara.

[I-gorti hi tal-fehma li mill-provi rrizulta li:-

(a) Fit-titjira tat-2 ta’ Dicembru 1995 meta I-passiggieri
nizlu mill-ajruplan u marru jibgru |-bagalji, raw dak li gie
deskritt bhala alternator belt imdendel. Spjegaw:-

o David Sills:

“There was a belt hanging out behind the propeller. We
pointed out to the pilot when we were unloading our
luggage, and then when we got into the café area at
Djerba airport the pilot had the belt in his hand.”.

o Rodney Charles Wood gal:-
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‘At the side of the propeller were the air scope is | just
happened to look in there and there was this drive belt/V
belt all shredded, all in pieces. So | turned to the Captain
and said ‘I think maybe you had better have a quick look
at that'........ The Captain just put his arm in and pulled
out this belt all in bits and pieces.”.

o Omar Kleb gal:

“Upon landing | noticed a drive belt has been torn to
pieces. | asked him what ise he going to do. His reply was
first to check if he can repair the damage, then would
flight right away, otherwise wait until the next morning.”.

F’dikjarazzjoni Ili ghamel fil-25 ta’ Awwissu 1996 qal.-

“Upon landing | noticed a drive belt has been torn to
pieces. | asked him what is he going to do. His reply was
first to check if he can repair the damage, then would
flight right away, otherwise wait until the next morning.”

(b) Dawn l-istess persuni spjegaw |-esperjenza qarsa li
kellhom fuq dak il-vjagg. F’dan ir-rigward il-qorti tirreferi
per ezempju ghal dak li xehed Rodney Charles Wood:

“He kept trying to get the GPS to work and then as we
continued he asked if | could try to fix the wiring on the
GPS on the plug, so he gave me a torch and | just wiggled
at it and | said no | darn’t touch anything. | said | am not
an aircraft engineer and | would do this on the ground. So
he said can you just check the fuselage which to me they
looked liked the resettable fuselage which was directly in

»”

front of me. So | shown the torch across ...... .
F’dikjarazzjoni li ghamel fl-24 ta’ Ottubru 1996 qal:-

“We were all very cold and the pilot looked very worried.
He handed me a torch plus some paper and asked me to
try and find the fault on the GPS wiring. To which | said |
am not an aircraft engineer and would not do anything to
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a plane on the ground, never mind at 10,000 feet in the
middle of a storm.”.

(c) Kien hemm il-maltemp. Joseph Sultana, operations
officer mad-Dipartiment tal-Avjazzjoni Civili, xehed li minn
taghrif li kienu gabru mill-awtoritajiet Tunezini, irrizulta li I-
bdot kien darbtejn mar |-ufficcju metereologiku ta’ Djerba.
L-ewwel darba fit-2 ta’ Dicembru fit-8 p.m. u t-tieni darba
fit-3 ta’ Dicembru fit-3 ta’ filghodu; “it says that he looked
at the weather as well from the weather satellite system.
He looked at the matter and the tubs but he did not take
the metereological report which the briefer had prepared.
He told the briefer that it’s all right and he left. This is a
statement made by the Chief Inspector of Accidents
presumably taken from the metereological briefer himself’.
Sahansitra |-Maggur Joseph Mifsud, Kap Ufficjal
Metereologiku  fid-Dipartiment  tal-Avjazzjoni  Civili
kkonferma /i kienu hargu SIGMEt |i ddeskrivieh bhala “a
warning to aricraft saying that there is great instability.”.
Minkejja i t-titira minn Malta kienet iltaqghet ma’
maltempata gawwija u |-passiggieri jidhru li spiccaw
imwerwirin, Carmel Bartolo ma jidhirx li ta wisq
importanza lit-temp.

(d) Fit-titjira tat-2 ta’ Dicembru 1995 il-passiggiera
langas inghataw pre-flight safety briefing gabel telqu minn
Malta (Omar Kleb). Indizju iehor li ma jirriflettix tajjeb fuq
il-modus operandi ta’ Carmel Bartolo.

(e) llI-Piper Lance 9H-ABU seta’ jintuza “for the carriage
and dropping of parachutists for hire or reward” (air
service licence datata I-1 ta’ Lulju 1995). ll-vjagg fatali ma
kienx hekk ghalkemm jidher li I-b’dan I-ajruplan setghu
jsiru vjaggi privati. Sar l-argument li |-vjagg in kwistjoni
kien vjagg privat ghaliex il-passiggiera ma hallsux. F’dan
ir-rigward il-qorti tosserva li:-

- M’hemmx prova cara li I-vittmi ma hallsux ghall-
vjagg fatali;

- Hu minnu li David Sills xehed |i t-titjira tat-2 ta
Dicembru 1995 kienet complementary flight. Richard Tua

J
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ta’ Unique Travel Limited ukoll ikkonferma tali fatt. Pero’
ma jidhirx li kkonferma li t-titjira bejn Djerba u Malta kienet
bla hlas.

- Il fatt Ii fit-titjira tat-2 ta’ Dicembru 1995 kien hemm
min ma hallasx ma ffissirx li |-passiggiera tat-titjira tat-3 ta’
Dicembru 1995 ma hallsux.

- F’kull kaz anke jekk hadd mill-passiggiera, tat-titjira
tat-3 ta’ Dicembru 1995, ma hallas, ma [fissirx i
tikkwalifika bhala titjira privata. ll-qorti ma tagbilx mat-tezi
tal-konvenuti |i ladarba ma jsirx hlas allura t-titjira hi
privata. Dan ma kienx xi vjagg fejn Bartolo siefer ma’
hbieb tieghu. Kien vjagg organizzat minn kumpannija
kummercjali (Excelair Limited), li sahansitra ma kellix
licenzja sabiex taghmel uzu mill-ajruplan li ggarraf.

- Tant il-Piper 9H-ABU kien jintuza minn Carmelo
Bartolo ghall-vjaggi kummercjali li kien jigi reklamat bhala
wiehed mill-ajruplani i jintuza ghall-vjaggi (ara rapport a
fol. 397 tal-kawza 2751/1997).

[I-gorti ma tagbilx mar-ragunament tal-konvenuti Bartolo li
1 fatt i ma ntuzawx Il-ajruplani ta’ Excelair Limited hi
ndikazzjoni cara li t-titjiriet minn Malta ghal Djerba u lura
ma kienux titjiriet kummercjali. M’hemm [-ebda prova
ghalfejn ma ntuzawx Il-ajruplani |-ohra.

Ghalkemm dan ‘il fatt ma kienx il-kawza prossima tal-
incident, pero |I-modus operandi ta’ Carmelo Bartolo jitfa’
dawl fuq il-mod laxk kif kien gieghed imexxi I-kumpanniji u
d-decizjonijiet li kien gieghed jiehu. ll-gorti hi tal-fehma li
dawn il-provi huma fihom infushom indizju ta’ persuna li
lesta tiehu riskji, haga li hu evidenti li ghamel meta
ddecieda li jivvjagga fit-3 ta’ Dicembru 1995.

(H  Ma jirrizultax li sar xi xoghol fuq I-ajruplan gabel
telag minn Djerba fit-3 ta’ Dicembru 1995;

Id-deskrizzjoni grafika li taw it-tlett passiggieri dwar it-titjira
li ghamel Carmel Bartolo fit-2 ta’ Dicembru 1995 minn
Malta ghal Djerba, taghti stampa xejn sabiha. Jidher li I-
ajruplan wasa Djerba fit-8.29 ta’ bil-lejl. Minn taghrif li kien
inghata mill-awtoritajiet Tunezini, l-ajruplan kien inghata
takeoff clearance fl-3.45 ta’ filghodu tat-3 ta’ Dicembru
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1995 cjoe’ sebgha sighat wara li wasal fDjerba, Tunezija.
Jirrizulta li fil-fatt I-ajruplan telaq u lI-ahhar kuntatt mat-torri
tal-kontroll f'Tunez kien fI-3.58 ta’ filghodu. Hu evidenti i I-
ajruplan, apparti li ltaqa’ ma’ maltempata kbira fi triqtu lejn
Tunez, kellu problemi teknici li kien hemm bzonn |i jigu
ndirizzati qabel jerga’ jtir fit-3 ta’ Dicembru 1995. [I-gorti
m’hijiex konvinta li dawn saru meta tqies:-

(@) il-hin i fin wasal I-ajruplan;

(b) qgabel telag minn Djerba, kienu ghaddew biss ftit
iktar minn sebgha sighat minn meta wasal;

(c) |i jekk kellu bzonn jinbidel [-alternator belt, Paul
Lehman mill-Piper Aircraft Inc. qal: “in order to replace the
alternator belt on this type of aircraft, the propeller would
have to be removed, involving an in-depth repair, and is
not something that can be done in a transit stop unless
there is technical back-up.” (seduta tal-14 ta’ Mejju 1997
quddiem il-Bord ta’ Inkjesta).

(d) meta fit-2 ta’ Dicembru ghal habta tad-20.45 cempel
lil martu, Carmel Bartolo qalilha li kien ser iqatta’ I-lejl
Djerba biex jilhag ighaddi I-maltemp. Ma qgalilhiex li kien
hemm bzonn issir tiswija fuq l-ajruplan.

Skond I-Artikolu 1031 tal-Kodici Civili:- ‘kull wiehed
iwiegeb ghall-hsara li tigri bi htija tieghu.” u persuna
titgies fi htija meta fl-eghmil taghha ma tuzax “il-prudenza,
id-diligenza, u |-hsieb ta’ missier tajjeb tal-familja.”
(Artikolu 1032).

Fil-fehma tal-gorti dan il-kaz jaghti lok ghall-presunzjoni
tar-res ipsa loquitur. L-ajruplan kien tal-konvenuta Sun
Aviation Limited, kienet it-titjira ta’ Excelair Limited u I-bdot
kien is-sid ta’ dawn il-kumpanniji. Ajruplani, wkoll jekk
zghar, normalment ma jagghux. Normalment dawn it-tip
ta’ incidenti ma jigrux minghajr ma jkun hemm xi nuqqas
ta’ bniedem. Fil-fehma tal-qorti fix-xenarju deskritt hawn
fug hu ragonevoli li wiehed jassumi li fl-assenza ta’
spjegazzjoni sodisfacenti ohra, Il-incident sehh minhabba
negligenza tal-bdot. Kien jispetta lill-werrieta ta’ Carmelo
Bartolo, Excelair Limited u Sun Aviation Limited jaghtu
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prova li fil-mument li I-ajruplan telag minn Djerba, Tunezija
kien airworthy u li t-temp kien tali li jippermetti ajruplan ta’
dak it-tip li jaghmel safe journey u jasal Malta. ‘Il fatt li
fdannar 1995 id-Dipartiment tal-Avjazzjoni Civili kien
iccertifika I-ajruplan bhala airworthy, ma jfisser xejn. L-
incident sehh kwazi sena wara. Ill-konvenuti Bartolo, Sun
Aviation Limited u Excelair Limited ma offrew I-ebda
spjegazzjoni dwar il-kawza tal-incident.......

[I-konkluzjoni tal-qorti hi li r-responsabbilta hi ta’.-

o Carmel Bartolo gialadarba huwa kien il-bdot li ha d-
decizjoni rresponsabbli li jaghmel it-titira. Decizjoni li
wasslet ghall-mewt ta’ sitta min-nies u farrket familji,
fosthom tieghu stess.

o Excelair Limited li kienet il-kumpannija li organizzat
il-vjagg;

o Sun Aviation Limited |i ppermettiet li jintuza I-
ajruplan taghha ghall-titira kummercjali meta I-ajruplan
Piper ma kienx debitament licenzjat, il-bdot ma kellux
licenzja biex jaghmel titjira kummercjali fuqg l-ajruplan in
kwistjoni, u Excelair Limited ma kellix licenzja sabiex
toperah.

ll-konvenuti Bartolo jkollhom iwiegbu bhala werrieta ta’
Carmel Bartolo ghalkemm huma personalment ma
kellhom xjagsmu xejn mad-decizjoni li ha Carmel Bartolo
li jaghmel il-vjagg fatali. ll-qorti fehemet li kien fdan is-
sens li pprezentaw nota fejn iddikjaraw li geghdin jassumu
|-atti tal-kawza minflok Carmel Bartolo. L-atturi stess fin-
nota ta’ sottomissjonijiet ma ghamlu Il-ebda accenn li xi
membru tal-familja Bartolo konvenut fil-kawza, kien
negligenti jew traskurat. Ghalkemm fic-citazzjoni jidher Ii I-
membri tal-familja Bartolo gew imharrkin personalment,
konkluzjoni Ii I-gorti tasal ghaliha minhabba |i gew
imharrkin ukoll kuraturi deputati sabiex jirraprezentaw |-
assenti Carmel Bartolo, fin-nota ta’ sottomissjonijiet I-atturi
argumentaw li r-responsabbilta kienet tal-bdot, Sun
Aviation Limited, Excelair Limited, Unique Travel Limited,
id-Direttur tal-Avjazzjoni Civili u |I-Ministru tat-Trasport. Ma
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sar |-ebda accenn li kien hemm eghmil minn wiehed mill-
konvenuti Bartolo li jirrendih responsabbli ghal dak li gara
fit-3 ta’ Dicembru 1995. F’kull kaz mill-provi rrizulta li n-
negozju kien gieghed imexxieh Carmel Bartolo u kien hu li
jiehu d-decizjonijiet li hemm bzonn jittiehdu. Hekk per
ezempju rrizulta kif fit-3 ta’ Dicembru 1995 Carmel Bartolo
cempel lil martu Antonia Bartolo u gharrafha biss li dak il-
lejl ma kienx ser jivvjagga minhabba I-maltemp. Il-kawza
prossima tal-incident li sehh fit-3 ta’ Dicembru 1995 hu
rizultat tad-decizjonijiet li ha Carmel Bartolo u I-modus
operandi tieghu bhala direttur tal-kumpanniji fuq
imsemmija’.

Ragunament li japplika ghal dan il-kaz ukoll.
Ghal dak li jirrigwarda d-danni jirrizulta li:-

) fid-data tal-incident il-vittma kellu 48 sena;

° kellu salarju ta’ 14,100 sterlina li dak iz-zmien kienu
ekwivalenti ghal €17,870.

o l-atturi kienu dipendenti ta’ Tadeusz Gorny.

Megjusa dawn ic-cirkostanzi I|-qgorti tillikwida d-danni fl-
ammont segwenti:-

22,400* x 10 snin — 20%°. B’hekk total ta’ mija disa’ u
sebghin elf u mitejn ewro (€179,200).

Mhux ser jitnaggas xi persentagg minhabba li I-hlas irid
issir fdaqqa, gialadarba I-kawza ilha pendenti mill-1997.

[l-konvenuti Bartolo, Aviation Limited u Excelair Limited
invokaw il-il-Konvenzjoni ta’ Varsavja for the Unification of
Certain Rules Relating to International Carriage by Air. Fil-
fehma tal-gorti:-

3 Dan japplika wkoll ghal dan il-kaz. Fil-fatt fin-nota ta’ sottomissjonijiet I-atturi
jsostnu li r-responsabbilta hi tal-bdot, Sun Aviation Limited u Excelair Limited.

* Ammont i jikkunsidra wkoll zieda fis-salarju li hu mistenni li d-decujus kien
ikollu matul is-snin.

> Tnaqqis ghal own consumption. Tr-rata’ m'hijiex tigi stabbilita fpercentwali ikbar
peress li I-atturi kienu dependenti tieghu.
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(@) Jekk kellha tapplika din il-Konvenzjoni jidher li hi
biss fil-konfront ta’ Excelair Limited gialadarba jidher li t-
titjira saret minn din il-kumpannija;

(b) ll-Konvenzjoni ma tapplikax. F'dan ir-rigward issir
riferenza ghall-Artikolu 3(2) li jipprovdi:- “Nevertheless, if
the carrier accepts a passenger without a passenger
ticket having been delivered he shall not be entitled to
avail himself of those provisions of this Convention which
exclude or limit his liability.”. Ladarba kienu |-konvenuti li
nvokaw il-Konvenzjoni, kellhom I-oneru li jaghtu prova li I-
passiggiera nghataw biljett tal-ajru li kellu d-dettalji li
jissemmew fl-Artikolu 3(1) tal-istess Konvenzjoni, fosthom
‘a statement that the carriage is subject to the rules
relating to liability established by this Convention.”. Ma
saret |-ebda prova f'dan is-sens u ghalhekk il-Konvenzjoni
ma tapplikax. Dan appatrti li I-gorti tgies li hu kontradittorju
li filli jargumentaw li |-vjagg kien privat u mbaghad isostnu
li tapplika I-Konvenzjoni.

Ghal dawn il-motivi |-qorti tiddeciedi |-kawza billi:-

1. Tichad [-eccezzjonijiet tal-konvenuti  Sun
Aviation Limited, Excelair Limited u tal-membri tal-
familja Bartolo u:-

I Tilga’ I-ewwel talba kontra Sun Aviation Limited,
Excelair Limited u I-konvenuti Antonia Bartolo, Liliana
Bartolo, Roseann Attard xebba Bartolo u Jacqueline
Bartolo flisimha proprju u ghan-nom tal-minuri Karl
Bartolo gialadarba ddikjaraw |li geghdin jassumu |-atti
tal-kawza minflok il-mejjet Carmelo Bartolo®.
Responsabbilta’ li hi solidali bejn dawn it-tlieta cjoe’
Sun Aviation Limited, Excelair Limited u |-membri tal-
familja Bartolo. Responsabbilta’ li hi solidali bejn
dawn it-tlieta’.

6 Taghmilha cara li b’din is-sentenza il-konvenuti Bartolo ma nstabux responsabbli
personalment li kellhom xi tort fl-incident tal-ajru li sehh fit-3 ta” Dicembru 1995,
b’dan li gialadarba assumew I-atti tal-kawza minflok il-bdot Carmelo Bartolo. iridu
jaghmlu tajjeb huma.

7 Artikolu 1050 tal-Kodici Civili.
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ii.  Tillikwida d-danni fl-ammont ta’ mija disa’ u
sebghin elf u mitejn ewro (€179,200).

ii.  Tikkundanna solidalment lil:-

(@) Sun Aviation Limited;

(b) Excelair Limited; u

(c) I-konvenuti Bartolo gialadarba assumew [-atti
minflok Carmelo Bartolo

sabiex ihallsu lill-atturi mija disa’ u sebghin elf u
mitejn ewro (€179,200).

Bl-ispejjez kontra I-imsemmija konvenuti u bl-imghax
mil-lum, b’dan li l-atturi ghandhom jaghmlu tajjeb
ghall-kwart (1/4) mill-ispejjez taghhom peress li [-gorti
hi |-fehma |i dawn il-proceduri damu bla bzonn
minhabba |-mod xejn diligenti kif ressqu I-provi
taghhom. Spejjez tal-kuraturi a karigu tal-istess
konvenuti.

< Sentenza Finali >
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