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QORTI TA' L-APPELL KRIMINALI

ONOR. IMHALLEF
MICHAEL MALLIA

Seduta tat-3 ta' Ottubru, 2013

Appell Kriminali Numru. 116/2012

Appell Nru: 116/2012
lI-Pulizija
Vs

Aaron Axisa
Tony Abela

lllum 3 t'Ottubru, 2013
[I-Qorti,

Rat |-akkuza migjuba kontra I-appellati Aaron Axisa
[detentur tal-karta tal-identita’ bin-numru 461582 (M)] u
Tony Abela [detentur tal-karta tal-identita” bin-numru
109171 (M)] quddiem il-Qorti tal-Magistrati (Malta) bhala
Qorti ta’ Gudikatura Kriminali talli :
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Lill-Aaron Axisa wahdu akkuzat talli gewwa z-Zurrieq nhar
it-28 ta’ Frar 2005 fxi hin wara s-7:00 ta’ filghaxija, seraq
van ta’ ghamla Toyota Hilux li ghandu n-numru tar-
registrazzjoni FAZ-584 ghad-detriment ta’ Karmnu
Chetcuti mill-Mqgabba, liema serq huwa kkwalifikat bil-
valur li jec¢edi I-Lm1000, bix-xorta tal-haga misruga w bil-
hin; Aaron Axisa w Tony Abela flimkien akkuzati talli
f'dawn il-Gzejjer f'diversi lokalitajiet differenti matul ix-xhar
ta’ Marzu 2005 u fix-xhur ta’ qabel b’diversi atti maghmulin
ukoll jekk fi zminijiet differenti, li kisru Il-istess dispozizzjoni
tal-ligi u li gew maghmula b’rizoluzzjoni wahda; F’'dawn il-
Gzejjer fdiversi lokalitajiet differenti matul ix-xahar ta’
Marzu 2005 u fix-xhur ta’ gabel, ikkommettew serq ta’
diversi cilindri tal-gas u oggetti ohra |i globalment
jammontaw ghal madwar Lm300 u dan sar ghad-
detriment ta’ diversi persuni; Lill Tony Abela wahdu
akkuzat talli fil-31 ta’ Dicembru 2003 u/jew fil-granet ta’
wara din id-data kkommettew serq ta’ kwantita’ ta’ kotba
minn imhazen li huwa sitwat fi Triq ir-Ross, Marsa ghad-
dannu tad-dirigenti tal-Allied Newspapers Ltd., liema serq
huwa kkwalifikat bil-mezz u bil-valur li jec¢¢edi I-elf lira
Maltin (Lm1000); Tony Abela wahdu akkuzat talli fl-istess
data, hin, lok u ¢irkostanzi, volontarjament hassar, ghamel
hsara jew gharraq hwejjeg haddiehor, mobbli jew
immobbli ghad-dannu tad-dirigenti tal-Allied Newspapers
Ltd., liema hsara tammonta ghal izjed minn ghaxar liri
Maltin (Lm10) izda ma tiskorrix-il hamsin Lira Maltin
(Lm50); Aaron Axisa wahdu akkuzat talli kiser ordni ta’
probation moghtija lilu fit-08.02.2005 mill-Qorti tal-
Magistrati ta’ Malta Dr. M. Mallia LL.D; Aaron Axisa
wahdu akkuzat talli rrenda ruhu recediv ai termini tal-
artikoli 49, 50 u 289 tal-Kap.9 tal-Ligijiet ta’ Malta,
b’sentenzi moghtija lilu mill-Qorti ta’ Malta, liema sentenzi
huma definittivi u ma jistghux jigu mibdula.

Rat is-sentenza tal-Qorti tal-Magistrati (Malta) bhala Qorti
ta’ Gudikatura Kriminali tal-24 ta’ Frar, 2012 fejn iddikjarat
lill-imputati mhux hatja tal-imputazzjonijiet migjuba fil-
konfront taghhom u konsegwentement illiberathom mill-
Isstess imputazzjonijiet.

Pagna 2 minn 31
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

Rat ir-rikors tal-Avukat Generali pprezentat fir-registru ta’
din il-Qorti nhar id-9 ta’ Marzu, 2012 |i permezz tieghu
talab lil din il-Qorti sabiex thassar u tirrevoka s-sentenza
appellata u wara li tgis bir-reqga I-provi kollha f'dan il-kaz
issib lill-appellati hatja tal-akkuzi kif dedotti kontra
taghhom u tinfliggi I-piena skond il-Ligi.

Fliet |-atti kollha processwali.

Rat il-fedina penali aggornata tal-appellati, esebita mill-
prosekuzjoni fug ordni tal-Qorti.

Rat illi -aggravji ta’ I-Avukat Generali huma is-segwenti:

Il fit-28 ta’ Frar 2012 l-esponent irCieva l-atti tal-kawza u
hassu aggravat bihom in kwantu [|-Qorti tal-Magistrati
(Malta), permezz tas-sentenza taghha kif hawn fuq riferita,
inter alia ghamlet enucazzjoni zbaljata tal-provi kif migjuba
li  fil-fatt wasslet ghall-helsien tal-imputat mill-
imputazzjonijiet migjuba kontrih, nonche sahhet il-
konkluzjoni taghha fuq interpretazzjoni u applikazzjoni
zbaljata tal-ipotezi tal-Ligi u ghaldagstant I-esponent
gieghed jinterponi dan |-umli appell, inter alia ai termini tal-
artikolu 413(1)(b)(iv)(c) tal-Kapitolu 9 tal-Ligijiet ta’ Malta.

F'dan il-kaz il-Qorti tal-Magistrati (Malta) ghamlet riferenza
ampja ghall-istqarrijiet tal-imputati u kif ukoll jidher i
gharblet il-kontenut tal-istqarrijiet de quo. L-esponent
jikkondividi diversi osservazzjonijiet maghmula minn dik il-
Qorti, bhal per ezempiju :

a. |l mill-atti pro¢esswali jirrizulta li |-Prosekuzzjoni
gabet il-prova li saru dawn is-sergiet billi gew esebiti |-
okkorrenzi kif ukoll billi telghu jixhdu d-derubati ;

b. li I|-prova principali tal-konvolgiment tal-imputati
appellati mas-serg de quo huma l-istqarrijiet rilaxxjati miz-
zewg imputati ;

C. li ma ngabux persuni ohra li setghu jidentifikaw lill-
imputati jew lil xi wiehed minnhom bhala I-persuna jew
persuni li raw jeffetwaw is-serq, jew Xxi prova ohra
forensika li talla¢ja lill-imputati mas-serqiet ;
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d. li minn ezami tal-istqarrijet tal-imputati appellat
jirrizulta li huma ma’ nghatawx id-dritt li jikkonsultaw ma’
avukat gabel ma’ rrilaxxjaw l-istess stqarrijiet.

|Izda s’hemm jasal il-gbil tal-esponent mal-konkluzjonijiet
ta’ dik il-Qorti. Dan ghaliex fl-umli fehma tieghu, id-
dikjarazzjoni ta’ dawn l-istqarrijiet bhala |i huma
inammissibbli, minghajr ezami approfondit tal-kuntest i
flhom dawn l-istqarrijiet gew rilaxxjati, hija konkluzjoni
legalment zbaljata. Dan ghar-ragunijiet li ser jigu esposti.

Jidher li l-ostaklu principali li riskontrat il-Qorti tal-
Magistrati (Malta) kienet dovuta ghall-fatt i

(@) l-uniku prova li torbot lill-imputati appellati mal-
kommissjoni tar-reati de quo kienu biss [-istqarrijiet tal-
imputati;

(b) u li tali stgarrijiet ittiehdu fkuntest fejn ‘huma ma’
nghatawx id-dritt li jikkonsultaw ma’ avukat qabel ma’
rrilaxxjaw |-istess stqarrijiet'.

L-esponent jidhirlu li I-Qorti tal-Magistrati (Malta) kellha
tistharreg dawn l-istqarrijiet mhux biss minn lenti jekk
sempli¢éiment meta inghataw ma kienx inghata d-dritt tal-
konsulenza legali gabel ma inghataw, izda kellha tara
jekk, bil-fatt li meta gew rilaxxjati dawn I-istgarrijiet, I-
imputati appellati ma kienux ikkonsultaw m’Avukat, kienx
hemm xi pregudizzju irrimedjabbli li huma sofrew b’'mod li
dan in-nuqqas wassal ghal nuqqas ta’ smiegh xieraq. In
definittiva, fil-fehma tal-esponent kellha tistharreg I-impatt
ta’ tali nuggas fuq l-assjem tal-pro¢eduri kriminali kollha
mehuda kontra taghhom. Fl-umli fehma tal-esponent il-
fatt wahdieni li persuna ma tkunx ikkonsultat avulat gabel
tirrilaxxja stqarrija m’ghandux ghal dan is-sempli¢i fatt
biss, iwassal awtomatikament u fkull kaz ghal
dikjarazzjoni tinammissibilita’ ta kwalunkwe stqarrija
rilaxxjata minn persuna. Biex ikun hemm tali estremi, fl-
umli fehma tal-esponent irid ikun hemm “estremi” u
cirkostanzi partikolari tali li jwaslu ragonevolment u
oggettivament ghal Qorti li tkun tista tikkonkludi li in
konsegwenza diretta ghal tali nuqgas, id-drittijiet ta’
persuna ghal smiegh xieraq ikunu gew irrimedjabilment
miksura. Irid jigi analizzat jekk persuna, anke jekk ma
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tkunx giet moghtija d-dritt tal-konsulenza legali gabel I-
interrogatorju, setghetx tottjeni tali konsulenza, u jekk
setghet ittiendet u kien hemm Zzmien bizzejjed biex
tittiehed, Xlimpatt tali fatt ghandu jkollu fug stgarrija
sussegwentement rilaxxjata.

Minn ezami akkurat tal-provi migbura jirrizulta li l-imputati
appellati fdan il-kaz, irrilaxxjaw aktar minn stgarrija wahda
quddiem il-Pulizija, liema stqarrijiet gew rilaxxjati f'dati
differenti : -

a. Anthony Abela irrilaxxja tliet stgarrijiet :

I. I-ewwel stgarrija nhar I-4 ta’ Mejju 2005 fis-12:50

ii. it-tieni stqarrija fit-12 ta’ Mejju (prezumibbilment 2005)
fis-2:00pm.

lii. it-tielet stqarrija fit-8 ta’ Settembru 2007 fis-6:45pm.

b. Aaron Axisa irrilaxxja tliet stgarrijiet ukoll :

I. I-ewwel stgarrija nhar |-4 ta’ Mejju 2005 fis-2:30pm;
ii. it-tieni stgarrija nhar is-6 ta’ Mejju 2005

lii. u t-tielet stqarrija nhar id-19 ta’ Mejju 2005.

Huwa minnu li ma jirrizultax li 1-Pulizija, qabel ma gew
rilaxxjati tali stgarrijiet, kienu wissew lill-imputati appellati
bid-dritt ta’ konsulenza legali. Dan peress li minkejja li |-
Kodic¢i Kriminali kien jippreskrivi dan id-dritt f'dak iz-zmien
meta gew rilaxxjati tali stqarrijiet, tali ligi kienet ghadha ma
gietx fis-sehh. llI-Pulizija ghalhekk pro¢edew bil-procedura
li kienu ilhom jadottaw ghal snin shah fejn huma stess
kienu jaghtu twissija lill-persuni li jkunu sejrin jinterrogaw,
gabel ma tinghata tali stqarrija.

Kif intgal hawn fuq, il-konsiderazzjonijiet tal-Qorti tal-
Magistrati (Malta) li minhabba fihom iddikjarat dawn |-
istqarrijiet inammissibbli hija bazata fuq sentenzi
precedenti tal-Qorti Kostituzzjonali. Minn naha taghhom,
dawn is-sentenzi jidher li gew ukoll ispirati fid-decizjoni
taghhom minn diversi sentenzi tal-Qorti Ewropeja tad-
Drittijiet tal-Bniedem. Fost I-ohrajn saret ukoll riferenza
ampja ghall-kazijiet « Salduz v Turkey » u « Panovits v
Cyprus » fost |-ohrajn.
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Bid-dovut rispett, l-esponent jemmen illi dawn id-
decizjonijiet gew segwiti mill-Qrati Maltin b’mod li I-principji
stabbiliti fihom gew applikati b’'mod li ma tawx bizzejjed
piz ghad-dettalji u ¢-Cirkostanzi partikolarissimi li dawn is-
sentenzi inghataw fihom u ma  ddistingwewx
sufficjentement dawn il-fatti minn dak li irrizulta fil-kazijiet
Maltin.

Fil-kaz prezenti Aaron Axisa kellu 23 sena, filwaqt li
Anthony Abela kellu 34 sena (u fl-ahhar stgarrija jghid i
kellu 36 sena) meta rrilaxxaw l-istqarrijiet taghhom (ara ¢-
certifikati tat-twelid a fol 7 u 8). Kienu persuni li ma kienx
l-ewwel darba |li gew interrogati mill-Pulizija u i
eventwalment fug sentenzi tal-Qorti tal-Magistrati gew
misjuba hatja tal-akkuzi hekk kif dedotti kontra taghhom
(ara fedina penali a fol 9 u 11 rispettivament). Zgur
ghalhekk li meta sehhew dawn I-interrogatorji, ma kienetx
l-ewwel darba Ii I-imputati appellat gew wi¢¢ imb’'wicé
m’ufficjali tal-Pulizija u lanqgas kien |-ewwel interrogatorju
taghhom. Xi ftit jew wisq kellhom diga idea ta’ kif
jitmexxew |-affarijiet (jekk mhux ukoll ta’ xi drittijiet kellhom
grazzi ghall- esperjenzi passati taghhom meta kisru |-Ligi
kriminali u gew kundannati ghal hekk).

Mill-atti processwali bl-ebda mod ma jirrizulta li I-imputati
appellati gew imc¢ahhda mid-dritt Ii jkunu jistghu
jikkonsultaw ma’ avukat. Dan bid-dovut rispett
jikkontrasta |-fatti fil-kazijiet Salduz u Panovits. F'dawn il-
kazijiet, il-Ligi fil-pajjizi rispettivi kienet tipprovdi diga
effettivament ghad-dritt ghal assistenza legali jew konsulta
legali u din ma gietx offruta lilhom fil-mument opportun,
mentri fil-kaz odjern, il-Pulizija ma kellhomx I-obbligu taht
il-Ligi ordinarja li joffru lill-imputati appellati li jikkonsultaw
m’avukat qabel I-interrogatrju.

Langas ma jirrizulta li I-imputati appellati huma, f'xi hin jew
iehor talbu ghal tali assistenza u dan meta dak iz-zmien il-
Ligi Maltija kienet diga tipprovdi, ghalkemm mhux fis-
sehh, dritt ta’ konsulenza legali gabel interrogatorju b’dan
illi dan id-dritt dagshekk fundamentali kellu jkun maghruf
mal-imputati appellati, li diga kienu xelfu difrejhom mal-
Gustizzja. B’hekk giet mahluga sitwazzjoni fejn il-Pulizija
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verament m’offrewlhomx i jkunu jistghu jikkonsultaw
m’avukat gabel I-interrogatorju, izda mill-banda |-ohra
huma langas ma talbuhom li jkunu jistghu jikkonsultaw
avukat.

B’hekk ma jistax jinghad li fxi mument I-imputati appellati
gew effettivament im¢ahda xi talba ghal assistenza legali
— ghaliex tali talba gatt ma saret minnhom fi kwalunkwe
kaz. Fl-ahhar mill-ahhar kulhadd ghandu dritt generali
t'assistenza legali. Anzi fil-kazijiet in disamina, ma hemmx
sitwazzjoni fejn l-ammissjoni tal-imputat gie kristallizzata
permezz ta’ stqarrija wahdanija. F’dan il-kaz, |-imputati
appellati ammettew htijiethom fi tliet stqgarrijiet separati
maghmula fi granet differenti u fhinijiet differenti. Jekk
forsi ghall-ewwel stqarrija tal-4 ta’ Mejju 2005 ma
kellhomx il-possibilita li jikkonsultaw Avukat, dan ma jistax
necessarjament jinghad ghall-kumplament tal-istgarrijiet I-
ohra. Anzi — jirrizulta li I-kumplement tal-istqarrijiet
inghataw fi granet differenti fejn I-imputati appellati
kellhom bizzejjed zmien biex jirrikonsidraw dak li kienu
galu kif ukoll ifitxu assistenza legali privata, jekk riedu tali
assistenza. Minkejja t-trapass taz-zmien bejn stqgarrija u
ohra, u minkejja li kellhom kull opportunita li, jekk iridu,
jikkonsultaw Avukat gabel ma jifthu halghom mal-Pulizija,
huma xorta ghazlu li jifthu halghom quddiem il-Pulizija u li
jirrilaxxjaw [|-istgarrijiet konfessorji taghhom fi zminijiet
differenti.

Apparti minn hekk minn imkien ma jirrizulta li b’xi mod |-
imputati appellati gew b’xi mod im¢¢ahhda minn xi ac¢ess
ghal dokumenti rigwardanti I-arrest taghhom. Kontra dak
li sehh fil-kaz Salduz, ir-reati li kienu ipotizzati fil-konfront
tal-imputati appellati ma kienux xi reati ta’ natura politika
jew li kienu jikkoncernaw sitwazzjoni partikolari
t'allegazzjonijiet ta’ partecCipazzjoni forganizzazzjoni
ritenuta terroristika mill-Gvern tal-pajjiz — u allura suggett
ghal ligijiet u proceduri drakonjani bhal dawk applikabbli
f'kazijiet relatati ma terrorizmu fi stati fejn dan il-fenomenu
huwa prezenti b'mod qawwi bhal dak li kien fil-kaz tat-
Turkija. ll-kazijiet tal-Qorti Ewropeja li jaghmlu riferenza
ghalihom diversi sentenzi tal-Qorti Kostituzzjonali Maltija
kienu ferm differenti mill-kaz odjern. In fatti fil-kaz Salduz,
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Yusuf Salduz kien minorenni fiz-zmien tal-kaz u kien
hemm ukoll allegazzjoni ta’ trattament hazin tieghu waqt I-
interrogazzjoni kif ukoll illi l-istqarrija inghatat meta
allegatament kien imgieghel u fkuntest ta’ reati li huma ta’
natura politika b’konnessjoni terroristika. Langas kien
hemm lok fil-kaz prezenti t'intervent tal-Kumitat kontra t-
Tortura (CPT) fit-Turkija bhal ma kien hemm fil-kaz ta’
Salduz.

L-imputati appellati fl-ebda mument ma jsemmu jew juru li
gew sfurzati u/jew mhedda mill-Pulizija illi kienu prezenti
waqt I-istgarrijiet taghhom biex sabiex jammettu ghall-
kommissjoni tar-reati imputati kontra taghhom. Minn
imkien ma jirrizulta li b’xi mod il-Pulizija agixxew b’dan il-
mod jew li kienu vjolenti jew abbuzivi fil-konfront tal-
imputati. L-imputati appellati gatt ma gabu prova ta’ xi
griehi sofferti minnhom ad opera tal-Pulizija. Langas ma
jidher li qatt ghamlu xi protest Judizzjarju jew att
gudizzjarju iehor kontra I|-Kummissarju tal-Pulizija jew
persuna ohra sabiex jipprotestaw li abbuz da parti tal-
Pulizija involuti fil-konfront taghhom. Langas ma hemm
provi li I-imputati appellati ipprotestaw fxi punt li dawn I-
istqarrijiet gew mehuda minnhom permezz ta’ vjolenza,
pressjoni jew maniggi ossija « duress ». Anzi jirrizulta li
Aaron Axisa sahansitra iffirma I-ewwel u t-tieni istqarrija,
ghalkemm ma ffirmax it-tielet stqarrija. Langas ma jidher
li fxi hin l-imputati talbu ghal assistenza medika — u dan
ghaliex ma kienx hemm bzonn, ovvjament.

Rigward dan il-fatt illi I-imputati appellati ma kellhomx
opportunita illi jikkonsultaw ma avukat, bid-dovut rispett,
anke fi¢-¢irkostanzi partikolarissimi ta’ Salduz u Panovits,
iI-Qorti Ewropeja tad-drittijiet tal-bniedem ma kienetx
kategorika dwar [-applikabbilita ta’ dan id-«dritt» tout
court. Kif ser jigi muri, id-dritt tassistenza legali gabel
u/jew wagt interrogatorju mhux dritt assolut u apparti minn
hekk il-Qorti trid tiehu kont tac-cirkostanzi kollha tal-kaz,
kif ukoll tal-pro¢eduri penali kollha — inkluz il-mod ta’ kif
ikun sar interrogatorju — inkluz il-mod ta’ kif persuna
taghmel konfessjoni - ghaliex anke dan huwa parti mill-
process penali u dan id-dritt irid jigi tenut in
konsiderazzjoni fl-isfond tat-totalita tal-proceduri u _mhux
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bazat biss fuq partijiet partikolari tal-proceduri penali
b’mod skonness minn mal-assjem tal-proceduri penali
kollha. Ghalkemm I-istadju tal-interrogatorju huwa
importanti, kif mistqarr fSalduz, dan mhux |-uniku stadju
fejn persuna tkun qged tippartecipa fil-pro¢edura penali.

[I-kwistjoni ghalhekk fdan il-kaz hija li [-Qorti skartat
kompletament I-istgarrija rilaxxjata mill-imputati appellati,
maghmula quddiem il-pulizija, in kwantu skondha kienet
tissubentra fil-parametri tad-dettami tal-kazijiet t'indoli
kostituzzjonali imsemmija aktar il-fug. Fl-umli fehma tal-
esponent [|-Qorti irrendiet l-istgarrija  inammissibbli
minghajr ma gieset il-perunsi li kienu ged jirrilaxxjaw dawn
l-istgarrijiet, il-passat u Il-antecedenti taghhom, I-eta’
taghhom, il-mod ta’ kif tali konfessjoni saru, fkemm il-
darba tali konfessjonijiet gew rilaxxjati, iz-zmien i
ddekorra bejn konfessjoni u ohra, il-modalita ta’ kif gie
kondott tali interrogatorju, il-mod ta’ kif inghataw it-
twegibiet mill-imputati appellati, il-pro¢eduri segwiti mill-
Pulizija, i¢-¢irkostanzi kollha li sawru tali konfessjonijiet u
aktar importanti jekk tali konfessjonijiet kienux maghmula
skond il-Ligi ordinarja tal-pajjiz u ¢&joe’ kienux
konfessjonijiet maghmula volontarjament mill-imputati
appellati u jekk |-imputati riedux liberament li jaghmluha
dik il-konfessjoni — minkejja li gabel ma ghamluha kienu
debitament imwissija dwar il-konsegwenzi li jitnisslu jekk
huma jaghzlu li jitkelmu fil-kuntest t'interrogatorju polizjesk
— u li tieghu zgur kellhom idea precedenti ta’ xi jkun, kif u
fejn jigi kondott — u dan stante |-antecedenti taghhom.

Jibga [-fatt li I-imputati appellati ghamlu konfessjonijiet
inkondizzjonati : b’dettalji i huma sinifikanti ghax
korroborati minn terzi persuni wkoll. Dawn il-
konfessjonijiet kienu maghmula minnhom liberament u ma
kienux estorti jew ottjenuti konsegwenza ta’ xi swat jew
sforzi jew weghdi minn naha tal-Pulizija. Kienu ben
konsapevoli minn dak li kienu ged jaghmlu u fl-ahhar mill-
ahhar ma kienux tfal zghar, vulnerabbli u bla difiza.

F’dan il-kuntest allura, li huwa ferm differenti minn dawk
ta’ Salduz, Panovitz, kif ukoll Privitera, Lombardi, Pullicino
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u ohrajn, ifisser bifors li allura dawn il-konfessjonijiet
dettaljati u mirquma ta’ kommissjoni ta’ reati kriminali -

(@) kienu maghmula kontra I-Ligi ?

(b) kienu jmorru kontra d-drittijiet ta’ smiegh xieraq ?

(c) kienu ghalhekk inammissibbli jew skartabbli bhala
prova ?

[I-Ligi Maltija, fil-Kodic¢i Kriminali, tipprovdi regola semplici
u sagrosanta li tghid—

658. Kull haga li imputat jew akkuzat jistgarr, sew bil-
miktub kemm ukoll bil-fomm, tista’ tittiehed bi prova
kontra min ikun stgarrha, kemme-il darba jinsab li din
il-konfessjoni giet maghmula minnu volontarjament u
ma gietx imgieghla jew mehuda b’theddid jew b’biza’,
jew b’weghdiet jew bi twebbil ta’ vantaggi.

Bid-dovut rigward, sa fejn jaf |-esponenti, dan I-artikolu
ghadu jinsab fil-Kodi¢i Kriminali Malti u s’issa ma giex
dikjarat inkostituzzjonali. Fil-fatt, b’digriet tas-16 ta’ Frar
2012 fil-kawza fl-ismijiet « Ir-Repubblika ta’ Malta vs.
Brian Gialanze » |-Imhallef Onorevoli Dr. Lawrence
Quinatano jaghraf il-fatt illi s’issa I-ebda Qorti
Kostituzzjonali ma ddikjarat li dan l-artikolu u l-artikoli li
jsegwu bhala li huma lesivi ta’ xi wiehed mid-drittijiet
fundamentali tal-bniedem.

Dan l-artikolu ma jaghmilx distinzjoni fir-rigward tal-
kuntest fejn tali konfessjoni tigi maghmula u minn min tigi
maghmula. Ma jaghmilx distinzjoni bejn sitwazzjoni fejn
konfessjoni tkun maghmula minn persuna lill-Pulizija fi
stadju t'investigazzjoni jew jekk tkun maghmula ma terzi
persuni fkuntest mhux investigattiv.

L-enfazi ta’ din il-Ligi sempli¢i u ordinarja hija i
konfessjoni, maghmula ma min u fejn maghmula, dment li
hija maghmula b’mod hieles, u dment li tkun maghmula
skond dan l-artikolu, kif fil-fatt sar, ghandu jkollha s-sahha
ta’ prova favur jew kontra dak li jkun ghamilha. Dment li
din il-konfessjoni ossija stgarrija tkun maghmula mill-
persuna li tirrilaxxjaha volontarjament u ma tkunx giet
imgeghla jew mehuda b’'theddid jew b’biza jew b’'weghdiet
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jew bi twebbil ta’ vantagqi tista tingieb bi prova. II-Ligi ma
tridx Ii persuna tkun imgieghla li taghmel konfessjoni —
cioe’ biex tkun valida trid tkun konfessjoni maghmula bir-
rieda hielsa u _konsapevoli taghha — irrispettivament
fejn, ma min u meta tkun saret din il-konfessjoni.

Ghalhekk ghaliex konfessjoni maghmula minn persuna
quddiem uffi¢jal tal-pulizija, meta din il-konfessjoni tkun
maghmula b’mod volontarju, hieles, minghajr pressjoni,
theddid, biza, weghdiet jew twebbil ta’ vantaggi saret
illum, kwazi per definizione, per se e in se kontra I-Ligi u
vjolattiva tad-drittijiet tal-bniedem?

Jekk persuna ma tkunx ikkonsultat ma avukat gqabel ma
tkun ghamlet konfessjoni, dan il-fatt per se e in se, kemm
jista jwassal biex tali konfessjoni tkun ritenuta li tkun
inghatat kontra I-Ligi u kontra r-rieda ta’ dak li jkun?

U jekk persuna tkun ghamlet tali konfessjoni lill-Pulizija,
wara li I-persuna li tkun ghamlet din il-konfessjoni tkun:

(@) giet minn_gabel ma fethet halgha u ghamlet il-
konfessjoni, imwissija direttament, personalment u
verbalment mill-uffi¢jal investigattiv li ghandha d-dritt
li ma tghid xejn — ergo imwissija verbalment u bi kliem li
jinftiehem minn min ikun ser jinterrogaha bid-dritt taghha
tas-silenzju assolut; fil-fatt fl-istqarrijiet rilaxxjati mill-
imputati appellati hemm imnizzel li “Qed nigi imwissi mill-
ispettur Anthony Portelli fil-prezenza ta’ .... li mhintix
obbligat li titkellem sakemm ma tkunx tixtieq li titkellem,
imma dak li tghid jista’ jingieb bi prova”;

(b) giet imwissija wkoll li fil-kaz li taghzel li titkellem, dak
li tghid ikun jista jingieb bi prova;

(c) l-istess persuna tistqarr li « Din I-istgarrija hija |-
verita kollha, ghamiltha jiena minn jeddi, minghajr ebda
weghdi ta’ favuri jew vantaggi u minghajr ebda biza jew
theddid, u wara li giet mogrija lili naghzel li ma niffirmax »
(d) I-istess persuna li fl-ebda mument ma tkun talbet
ghal assistenza legali jew konsulta legali;

(e) ma gietx mi¢huda mill-Pulizija ebda dritt t'assistenza
legali, kemm ghaliex ma talbitx ghal tali assistenza, kif
ukoll ghaliex il-Ligi vigenti dak iz-zmien ma kienetx
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tobbliga lill-Pulizija li jinfurmaw ukoll lill-persuna indagata
b’dan id-dritt;

() ma tkunx ikkontestat I-istess stgarrija minhabba i
kienet mehuda kontra jew bi vjolazzjoni tal-artikoli tal-Ligi
ordinarija;

ifisser necessarjament u bilfors li din il-konfessjoni hekk
maghmula fkuntest investigattiv hija vjolattiva tad-dritt ta’
smiegh xieraq u li bhala konsegwenza t’hekk hija
inammissibbli bi prova fil-kumplament tal-pro¢eduri legali
a karigu ta’ dik il-persuna?

U jekk persuna indagata, wara |i tkun debitament
imwissija direttament, personalment u verbalment
mill-uffi¢jal investigattiv li ghandha d-dritt li ma tghid xejn u
li jekk titkellem dak li tghid ikun jista jingieb bi prova, u
gabel ma tibda titkellem u jew twiegeb ghall-mistogsijiet li
jsirulha mill-Pulizija, u_li minkejja din it-twissija espli€ita
u qabel tibda titkellem mal-Pulizija, xorta wahda
taghzel liberament li titkellem u tistgarr htijietha, il-fatt li
ma tkunx tkelmet jew ottjeniet parir legali gabel jew waqt I-
interrogatorju, ifisser li per necessita dak li tkun stgarret
liberament wara d-debita twissija ikun_inammissibbli
bhala prova u dan anke jekk hija tkun giet imwissija fi
kliem sempli¢i bid-dritt tas-silenzju biex ma tinkriminax
lilha nnifisha mill-istess persuna li tkun ged tinvestigaha?

Fuq dan il-punt, fil-kaz Panovits il-Qorti Ewropeja kellha
xenarju simili. 1zda |-problema li dik il-Qorti ravvizat ma
kienx dagstant |i din it-twissija kienet insuffi¢jenti,
dagskemm il-kuntenst li fih inghatat fil-kaz ta minorenni
setghet ma kienetx bizzejjed. 1I-Qorti Ewropeja galet hekk

74. Concerning the applicant’s complaint as to his right to
remain silent, the Court notes that the Government
maintained that the applicant had been cautioned in
accordance with domestic law both at the time of his
arrest and before his written statement had been taken.
The applicant did not dispute this. The Court notes that in
accordance with domestic law the applicant was told that
he was not obliged to say anything unless he wished to do
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so and that what he said could be put into writing and
given in evidence in subsequent proceedings (see
paragraph 44 above). The Court finds, given the
circumstances of the present case, in which the applicant
had been underage and was taken for questioning without
his legal guardian and without being informed of his right
to seek and obtain legal representation before he was
qguestioned, that it was unlikely that a mere caution in the
words provided for in the domestic law would be enough
to enable him to sufficiently comprehend the nature of his
rights.

Fl-umli fehma tal-esponent, dan huwa ferm differenti mill-
kaz prezenti.

Fl-umli fehma tal-esponent, konfessjoni li tkun saret
minghajr ma tkun saret konsulta legali gabel jew waqt tali
konfessjoni, ma jfissirx awtomatikament, u _a priori, il-
presunzjoni tal-ksur_ta’ _drittijiet tal-bniedem u |-
konsegwenti iInammissibbilita tal-konfessjoni
maghmula.

Dan ged jinghad ghaliex bhala prin€ipju ma jezisti I-ebda
dritt fundamentali t'assistenza legali izda jezisti biss dritt
fundamentali ta’ smiegh xieraq meta bniedem ikun
akkuzat b’reat kriminali. Huma [-proc¢eduri u |-
procedimenti penali fit-totalita taghhom |i ghandhom jigu
mistharga biex wiehed jiddetermina jekk persuna tkunx
inghatat dritt ta’ smiegh xieraq effettiv fil-prattika. Kull
meta |-Qorti Ewropeja tad-Drittijiet tal-Bniedem sabet i
kien hemm ksur tad-dritt ta’ smiegh xierag minhabba n-
nuqqgas t'assistenza minn avukat waqt l-interrogazzjoni
mill-pulizija, dejjem ikkwalifikat il-gudizzju taghha u qalet li
jekk eventwalment il-persuna ma kienx ser jkollha smiegh
xieraq fil-pro¢eduri kriminali, allura I-persuna ghandu dritt
ikun assistit minn avukat waqt l-interrogazzjoni. L-
esponenti jissottometti illi certament illi mhux il-kaz illi din
iI-Qorti Ewropea qalet li jekk persuna ma kienitx assistita
minn avukat waqt l-interrogazzjoni, allura awtomatikament
dik il-persuna sofriet ksur ta’ dritt ta’ smiegh xieraq.
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Id-dritt ta’ smiegh xieraq irid ikun evalwat fir-rigward tat-
totalita’ tal-procedura u mhux fir-rigward ta’ mumenti
partikolari minnha bhal ma sar fdawn il-pro¢eduri fejn il-
Qorti ged tiffoka biss fuq l-istadju tal-interrogazzjoni meta
rrilaxxjat l-istqarrija. L-esponent jissottometti illi d-dritt ta’
smiegh xierag ma jistax ikun evalwat biss fir-rigward ta’
mumenti li sehhew gabel ir-rikorrent effettivament tresget
bhala akkuzata. Dan il-prin¢ipju kien stabbilit fil-kaz fl-
ismijiet « Imbroscia vs. Switzerland ».

L-imputati ma kienux minorenni vulnerabbli meta ghamlu
I-konfessjonijiet. Minn imkien ma jirrizulta li b’xi mod
huma setghu hassewhom intimidati mill-presenza tal-
pulizija meta rrilaxxjaw l-istgarrijiet taghhom - anzi
sahansitra kellhom prec¢edenti penali.

Sa fejn jaf l-esponenti, id-dritt tal-konsulta legali jew
assistenza legali gabel u waqt interrogazzjoni mhux dritt
fundamentali li huwa rikonoxxut bhala assolut. Sa fejn jaf
l-esponenti ukoll dritt assolut huwa dak naxxenti per
ezempju mill-artikolu 3 tal-Konvenzjoni Ewropeja tad-
Drittijiet tal-Bniedem u Libertajiet Fundamentali. Dan il-
principju ma japplikax ghad-drittijiet |-ohra, inkluz dawk
misjuba fl-artikolu 6 ta’ din il-Kovenzjoni Ewropeja — liema
artikolu huwa s-sies tal-kazwistika ricenti li fugha jistriehu
gran parti tal-ilmenti kostituzzjonali hawn fuq riferiti.

Apparti minn hekk fis-sentenza tal-Qorti Ewropeja tad-
Drittijiet tal-Bniedem « Salduz vs. Turkey » gie stabbilit illi
I-Artikolu 6 ma jipprovdix b’mod espli¢itu u espress i
persuna tkun assistita minn avukat waqt l-istadju tal-
interrogazzjoni u konsegwentement tali assistenza tista’
tkun wahda ristretta u tali restrizzjoni trid tigi interpretata
fil-kuntest tal-pro¢eduri penali fl-intier taghhom. In fatti, il-
Qorti Ewropeja osservat illi :

50. The Court reiterates that, even if the primary purpose
of Article 6, as far as criminal proceedings are concerned,
IS to ensure a fair trial by a “tribunal” competent to
determine “any criminal charge”, it does not follow that the
Article has no application to pre-trial proceedings. Thus,
Article 6 - especially paragraph 3 — may be relevant
before a case is sent for trial if and so far as the fairness

Pagna 14 minn 31
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

of the trial is likely to be seriously prejudiced by an initial
failure to comply with its provisions (Imbrioscia, cited
above, 8 36). As the Court has already held in its previous
judgments, the right set out in paragraph 3 (c) of Article 6
of the Convention is one element, amongst others, of the
concept of a fair trial in criminal proceedings contained in
paragraph 1 (Imbrioscia, cited above, § 37, and Brennan,
cited above, § 45).

51. The Court further reiterates that although not
absolute, the right of everyone charged with a criminal
offence to be effectively defended by a lawyer, assigned
officially if need be, is one of the fundamental features of
fair trial (Poitrimol v. France, 23 November 1993, § 34,
Series A no. 277-A, and Demebukov v. Bulgaria, no.
68020/01, § 50, 28 February 2008). Nevertheless, Article
6 8 3 (c) does not specify the manner of exercising this
right. It thus leaves to the Contracting States the choice of
the means of ensuring that it is secured in their judicial
systems, the Court's task being only to ascertain whether
the method they have chosen is consistent with the
requirements of a fair trial. In this respect, it must be
remembered that the Convention is designed to
‘guarantee not rights that are theoretical or illusory but
rights that are practical and effective” and that assigning
counsel does not in itself ensure the effectiveness of the
assistance he may afford an accused (Imbrioscia, cited
above, § 38).

52. National laws may attach consequences to the
attitude of an accused at the initial stages of police
interrogation which are decisive for the prospects of the
defence in any subsequent criminal proceedings. In such
circumstances, Article 6 will normally require that the
accused be allowed to benefit from the assistance of a
lawyer already at the initial stages of police interrogation.
However, this right has so far been considered capable of
being subject to restrictions for good cause. The question,
in each case, has therefore been whether the restriction
was justified and, if so, whether, in the light of the entirety
of the proceedings, it has not deprived the accused of a
fair hearing, for even a justified restriction is capable of
doing so in certain circumstances (see John Murray, cited
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above, 8§ 63; Brennan, cited above, § 45, and Magee,
cited above, § 44).

53. These principles, outlined in paragraph 52 above, are
also in line with the generally recognised international
human rights standards (see paragraphs 37-42 above)
which are at the core of the concept of a fair trial and
whose rationale relates in particular to the protection of
the accused against abusive coercion on the part of the
authorities. They also contribute to the prevention of
miscarriages of justice and the fulfilment of the aims of
Article 6, notably equality of arms between the
investigating or prosecuting authorities and the accused.
54. In this respect, the Court underlines the importance of
the investigation stage for the preparation of the criminal
proceedings, as the evidence obtained during this stage
determines the framework in which the offence charged
will be considered at the trial (Can v. Austria, no. 9300/81,
Commission's report of 12 July 1984, § 50, Series A no.
96). At the same time, an accused often finds himself in a
particularly vulnerable position at that stage of the
proceedings, the effect of which is amplified by the fact
that legislation on criminal procedure tends to become
increasingly complex, notably with respect to the rules
governing the gathering and use of evidence. In most
cases, this particular vulnerability can only be properly
compensated for by the assistance of a lawyer whose
task it is, among other things, to help to ensure respect of
the right of an accused not to incriminate himself. This
right indeed presupposes that the prosecution in a
criminal case seek to prove their case against the
accused without resort to evidence obtained through
methods of coercion or oppression in defiance of the will
of the accused (see Jalloh v. Germany [GC], no.
54810/00, 8§ 100, ECHR 2006-..., and Kolu v. Turkey, no.
35811/97, 8§ 51, 2 August 2005). Early access to a lawyer
is part of the procedural safeguards to which the Court will
have particular regard when examining whether a
procedure has extinguished the very essence of the
privilege against self-incrimination (see, mutatis mutandis,
Jalloh, cited above, § 101). In this connection, the Court
also notes the recommendations of the CPT
(paragraphs 39-40 above), in which the committee
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repeatedly stated that the right of a detainee to have
access to legal advice is a fundamental safeguard against
ill-treatment. Any exception to the enjoyment of this right
should be clearly circumscribed and its application strictly
limited in time. These principles are particularly called for
in the case of serious charges, for it is in the face of the
heaviest penalties that respect for the right to a fair trial is
to be ensured to the highest possible degree by
democratic societies.

55. Against this background, the Court finds that in order
for the right to a fair trial to remain sufficiently “practical
and effective” (see paragraph 51 above) Article 6 § 1
requires that, as a rule, access to a lawyer should be
provided as from the first interrogation of a suspect by the
police, unless it is demonstrated in the light of the
particular circumstances of each case that there are
compelling reasons to restrict this right. Even where
compelling reasons may exceptionally justify denial of
access to a lawyer, such restriction - whatever its
justification - must not unduly prejudice the rights of the
accused under Article 6 (see, mutatis mutandis, Magee,
cited above, §44). The rights of the defence will in
principle be irretrievably prejudiced when incriminating
statements made during police interrogation without
access to a lawyer are used for a conviction.

(b) Application of the above principles in the present case
56. In the present case, the applicant's right of access to
a lawyer was restricted during his police custody,
pursuant to section 31 of Law no. 3842, as he was
accused of committing an offence falling within the
jurisdiction of the State Security Courts. As a result, he did
not have access to a lawyer when he made his
statements to the police, the public prosecutor and the
investigating judge respectively. Thus, no other
justification was given for denying the applicant access to
a lawyer than the fact that this was provided for on a
systematic basis by the relevant legal provisions. As such,
this already falls short of the requirements of Article 6 in
this respect, as set out at paragraph 52 above.

57. The Court further observes that the applicant had
access to a lawyer following his detention on remand.
During the ensuing criminal proceedings, he was also
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able to call withnesses on his behalf and had the possibility
of challenging the prosecution's arguments. It is also
noted that the applicant repeatedly denied the content of
his statement to the police, both at the trial and on appeal.
However, as is apparent from the case file, the
investigation had in large part been completed before the
applicant appeared before the investigating judge on 1
June 2001. Moreover, not only did the izmir State Security
Court not take a stance on the admissibility of the
applicant's statements made in police custody before
going on to examine the merits of the case, it also used
the statement to the police as the main evidence on which
to convict him, despite his denial of its accuracy (see
paragraph 23 above). In this connection, the Court
observes that in convicting the applicant, the izmir State
Security Court in fact used the evidence before it to
confirm the applicant's statement to the police. This
evidence included the expert's report dated 1 June 2001
and the statements of the other accused to the police and
the public prosecutor. In this respect, however, the Court
finds it striking that the expert's report mentioned in the
judgment of the first-instance court was in favour of the
applicant, as it stated that it could not be established
whether the handwriting on the banner matched the
applicant's (see paragraph 15 above). It is also significant
that all the co-defendants, who had testified against the
applicant in their statements to the police and the public
prosecutor, retracted their statements at the trial and
denied having participated in the demonstration.

58. Thus, in the present case, the applicant was
undoubtedly affected by the restrictions on his access to a
lawyer in that his statement to the police was used for his
conviction. Neither the assistance provided subsequently
by a lawyer nor the adversarial nature of the ensuing
proceedings could cure the defects which had occurred
during police custody. However, it is not for the Court to
speculate on the impact which the applicant's access to a
lawyer during police custody would have had on the
ensuing proceedings.

59. The Court further recalls that neither the letter nor the
spirit of Article 6 of the Convention prevents a person from
waiving of his own free will, either expressly or tacitly, the
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entittement to the guarantees of a fair trial (see
Kwiatkowska v. Italy (dec.), no. 52868/99, 30 November
2000). However, if it is to be effective for Convention
purposes, a waiver of the right to take part in the trial must
be established in an unequivocal manner and be attended
by minimum safeguards commensurate to its importance
(see Sejdovic v. ltaly [GC], no. 56581/00, § 86, ECHR
2006-...; Kolu, cited above, 8§ 53, and Colozza v. Italy, 12
February 1985, 8§ 28, Series A no. 89). Thus, in the
present case, no reliance can be placed on the assertion
in the form stating his rights that the applicant had been
reminded of his right to remain silent (see paragraph 14
above).

60. Finally, the Court notes that one of the specific
elements of the instant case was the applicant's age.
Having regard to a significant number of relevant
international law materials concerning legal assistance to
minors in police custody (see paragraphs 32-36 above),
the Court stresses the fundamental importance of
providing access to a lawyer where the person in custody
IS a minor.

61. Still, in the present case, as explained above, the
restriction imposed on the right of access to a lawyer was
systematic and applied to anyone held in police custody,
regardless of his or her age, in connection with an offence
falling under the jurisdiction of the state security courts.
62. In sum, even though the applicant had the opportunity
to challenge the evidence against him at the trial and
subsequently on appeal, the absence of a lawyer while he
was in police custody irretrievably affected his defence
rights.

Inoltre, il-problema principali fil-kaz Panovits kienet li I-
istgarrija tieghu li giet kontestata immedjatament minn
Panovits, giet ritenuta ammissibbli mill-Qorti Ciprijota. Fil-
fatt il-Qorti Ewropeja, iddecidiet is-segwenti :

75. Lastly, the Court considers that although the applicant
had the benefit of adversarial proceedings in which he
was represented by the lawyer of his choice, the nature of
the detriment he suffered because of the breach of due
process at the pre-trial stage of the proceedings was not
remedied by the subsequent proceedings, in which his
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confession was treated as voluntary and was therefore
held to be admissible as evidence.

76. In this connection the Court notes that despite the
fact that the voluntariness of the applicant’s statement
taken shortly after his arrest was challenged and formed
the subject of a separate trial within the main trial, and
although it was not the sole evidence on which the
applicant’s conviction was based, it was nevertheless
decisive for the prospects of the applicant’s defence and
constituted a significant element on which his conviction
was based. It is indicative in this respect that the Supreme
Court found that throughout the course of the first-
instance proceedings the applicant had consistently tried
to negate his initial statement, an approach which had a
great impact on the court’s assessment of his credibility.

Huwa evidenti li dan id-dritt irid jigi mehud fid-dawl tal-
proceduri penali kollha mehuda fil-konfront ta’ persuna. L-
esponent ma jiskantax li dak li gie dec¢iz fdan il-kaz
Salduz kien vjolattiv tad-drittijiet fundamentali fic-
cirkostanzi partikolari ta’ Yusuf Salduz : -

(@) fid-dawl ta’ dak li kien mixli bih,

(b) fid-dawl tal-kuntest politiku u terroristiku li nstab fih,
(c) fid-dawl tal-mod kif sar |-interrogatorju tieghu,

(d) fid-dawl tac-cahda tad-dritt tal-assistenza legali,
meta dan id-dritt kien applikabbli,

(e) fid-dawl tal-fatt li kien hemm allegazzjonijiet ser;i
t'abbuz mill-uffi¢jali tal-pulizija,

()  allegazzjonijiet ta’ allegazzjoni ta’ trattament hazin
minn naha tal-pulizija,

(g) fid-dawl t'allegazzjonijiet li kien gie imgieghel
jirrilaxxja I-istgarrija konfessorja.

[I-kliem uzati mill-Grand Chamber f'dan il-kaz ghandu jigi
imwiezen sew u mgharbel aktar u aktar. U l-istess jghodd
ghall-kaz Panovits. ll-konsegwenzi t'applikazzjoni
indiskriminata, maqtugha mill-kuntest fattwali li fih
inghataw dawn is-sentenzi, jista jwassal biex il-bilan¢
delikat ezistenti bejn il-harsien tad-drittijiet tal-bniedem fil-
kaz partikolari, u I-interess tas-socjeta li tigi protetta mill-
kummissjoni ta’ reati kriminali serji, jigi pregudikat
serjament.
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Dagskemm ghandu jkun hemm rispett lejn il-harsien tad-
drittijiet individwali, hekk ukoll ghandu jkun hemm harsien
bir-reqga u b’kuxjenza ghad-drittijiet tac-¢ittadini onesti li
ma jaghmlux minn hajjithom missjoni ta’ delinkwenza; ta’
dawk li jridu bi_dritt jghixu fi stat ta’ dritt, u mhux fi stat
fejn min jistqarr reati serji, fkuntest fejn meta jkun stgarr
hekk kien jaf sewwasew xkien ged jghid u jaghmel,
jirnexxielu jiffrankaha b’detriment ghall-interess tas-
socCjeta |i tara c¢-Certezza fl-applikazzjoni tad-dritt u fi¢-
Certezza tal-applikazzjoni tas-sanzjoni tal-Ligi fejn din tkun
misthoqqa.

lI-Qrati tal-Gustizzja geghdin hemm biex jipprotegu id-Dritt
u ma jistghux ihallu lI-imghawweg jibqa ghaddej romblu
minn fug min jisthoglu u jrid jghix fid-dritt. Ghaliex jekk min
palezament jiddelinkwi u palezament jistqarr li jiddelinkwi,
ma jigix ritenut responsabbli ta’ ghemilu minn dawn il-
Qrati, xi protezzjoni jifdallu ¢-cittadin Malti onest u
osservanti tad-dritt kontra dawk li ghall-interessi
individwalisti¢i taghhom jaghzlu li jaghmlu minn hajjithom
missjoni ta’ delinkwenza u kriminalita kemm regolarment
jew okkazjonalment?

Id-dritt ta’ smiegh xieraq fkull kaz individwali huwa
importanti u sagrosant. Pero’ dagstant huwa importanti |i
dan id-dritt ma jigix interpretat b’mod laxk u radikali u
liberali zzejjed ghaliex altrimenti I-prezz li din is-socjeta’
jkollha thallas ikun gholi u qares.

Hawnhekk dak li ged jigi mhedded huwa s-saltna tad-dritt
li ged jigi ssagrifikat fuq |-altar tal-kollettivita’ ad omagg tal-
ispirtu liberali-individwalistiku li ma jqisx fil-fond |-impatt fit-
tul ta’ tali mizuri. ll-protezzjoni tad-drittijiet individwali huwa
mehtieg u indispensabbli izda ghandu jkun limitat jew
f'¢erti kazijiet imrazzan jekk |-htiega tal-§id komuni tkun
tehtieg dan ghall-gid tal-komunita’ kollha. U ghandhom
ikunu dawn il-Qrati wkoll li jharsu dan il-gid komuni u f'dan
il-kaz, il-harsien tal-erarju pubbliku minn pratti¢i korruttivi
huwa intiz li jsahhah il-gid komuni u huwa fl-interess tal-
gid komuni.
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Bid-dovut rispett fin-nugqgas tac-¢irkostanzi partikolarissimi
tal-kaz ta’ Yusuf Salduz jew Andreas Kyriakou Panovits,
jista wiehed jghid serenament li fil-kaz in ezami hemm |-
istess estremi sabiex il-prin€ipji imsemmija fdawn il-
kazijiet japplikaw ukoll bl-istess mod identiku u
indiskriminat f'dan il-kaz meta I-fatti u ¢-cirkostanzi kienu
ghal kollox differenti?

Fis-sentenza tal-Qorti Ewropeja moghtija fil-31 ta’ Marzu
2009 fl-ismijiet « Plonka vs. Poland » gie ritenut illi:

The Court reiterates that although not absolute, the right
of everyone charged with a criminal offence to be
effectively defended by a lawyer, assigned officially if
need be, is one of the fundamental features of fair trial.
Nevertheless Article 6 (3) (c) does not specify the manner
of exercising this right. It leaves to Contracting States the
choice of the means of ensuring that it is secured in their
judicial system, the Court’s task being only to ascertain
whether the method they have chosen is consistent with
the requirements of a fair trial. In this respect, it must be
remembered that the Convention is designed to
guarantee not rights that are theoretical or illusory but
rights that are practical and effective and that assigning
counsel does not in itself ensure the effectiveness of the
assistance he may afford an accused.

Fil-kaz prezenti allura, I-Pulizija Maltija, anke fi zmien
gabel ma dahal fis-sehh id-dritt tal-assistenza u
konsulenza legali tat it-twissija direttament, personalment
u verbalment lill-imputati li ghandhom id-dritt li ma jghidu
xejn — (ergo imwissija bid-dritt tas-silenzju assolut) u gew
imwissija wkoll li fil-kaz li jaghzlu li jitkelmu, dak li jghidu
ikun jista jingieb bi prova (u ghalhekk il-konsegwenza i
jistghu jinkriminaw runhom).

Ifisser ghalhekk per forza li jekk il-persuna mistharga xorta
taghzel wara tali twissija li titkellem, ikun hemm ksur tad-
drittijiet tal-bniedem u li dik il-konfessjoni taghha (dment
dejjem li tkun inghatat liberament u volontarjament wara
tali twissija) tkun vizjata b’difett pro¢edurali u sostantiv?
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Fl-umli fehma tal-esponent, certi principji legali i
m’humiex assoluti, moghtija minn liema Qorti jkunu
moghtija, ma jistghux u ma ghandhomx jigu applikati bl-
istess mod u f'kull kaz indiskriminatament,
indipendentement mill-kuntest tal-kaz, mill-isfond tal-fatti
tal-kaz u mi¢-c¢irkostanzi kollha li jsawru I-kaz. |l-Gustizzja
trid issir b'riferenza ghal fattispecie partikolari u tapplika d-
dritt ghal dawk il-fattispecie partikolari — u I-Gustizzja trid
issir filwaqt li tidher li ged issir. Altrimenti ma jkunx
gieghed isir ezercizzju tamministrazzjoni ta’ Gustizzja - i
jiehu kont kemm tad-drittijiet tal-persuna suspettata jew
akkuzata kif ukoll tas-socjeta Maltija li ghandha interess i
tara li reati kriminali (anke meta ammessi u konfessi
skond il-Ligi) - jigu mrazna.

Minflok, ikun ged isir ezercizzju li jmur dijametrikament
kontra dak imsemmi mill-Qorti Ewropeja tad-Dirittijiet tal-
Bniedem fis-sentenza taghha hawn fuq ¢itata in re Plonka
— ghaliex ‘it must be remembered that the Convention is
designed to guarantee not rights that are theoretical or
illusory but rights that are practical and effective and that
assigning counsel does not in itself ensure the
effectiveness of the assistance he may afford an
accused'.

Id-dritt tal-assistenza legali huwa importanti. Pero’ ma
jfissirx li huwa assolut. Ma ffissirx li jekk ma jkunx inghata
(u langas mitlub) allura kwalunkwe konfessjoni, fi
kwalunkwe kuntest, tkun ivvizjata ghaliex mehuda bi ksur
tad-drittijiet fundamentali. Dan l-argument huwa wiehed
assolutista, li jista jwassal ghal ezerCizzju alkwantu
demagogiku u ideologiku li huwa aktar teoriku aktar milli
prattiku u effettiv.

Fil-kaz in disamina, il-Qorti tal-Magistrati waslet biex taghti
s-sentenza finali u liberatorja, wara [|i skartat
kompletament [-istgarrijiet tal-imputati appellati minghajr
ma qgieset kont tac¢-Cirkostanzi kollha li fihom dawn il-
konfessjonijiet gew rilaxxati. Applikat il-princCipji legali li
hargu mill-kazijiet Maltin (ez. Privitera, Lombardi, Pullicino
u ohrajn) u tal-Qorti Ewropeja (ez. Salduz, Panovits, u
ohrajn), fkuntest ta’ ¢irkostanzi kompletament differenti.
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Minflok rat u indagat it-totalita tal-proc¢eduri li waslu ghal
dawk il-konfessjonijiet, u is-sitwazzjoni personali ta’ min
ghamilhom, il-mod ta’ kif saru I-interrogatorji, il-mod ta’ kif
dawk l-istqarrijiet gew moghtija, u I-forma mentis specifiku
tal-imputati appellati, strahet biss fuq il-punt li n-nuggas ta’
konsulenza u assistenza legali bhala I-bazi ghall-iskartar
komplet tal-konfessjonijiet u I-konsegwenti nuqqgas ta’
prova ohra li torbot lill-imputati mat-twettieq tar-reati.

L-esponent jistagsi — fil-kaz li kieku dawk il-konfessjonijiet
saru ma persuna jew persuni ohrajn (fkuntest |li meta
ghamlu tali konfessjonijiet I-imputati ma kienux assistiti
minn avukat) — kien dan iwassal ukoll ghall-
inammissibbilita tal-prova tal-persuna li tkun saret il-
konfessjoni libera maghha dwar il-kommissjoni tar-reati de
quo?? Dan jista jwassal ghal sitwazzjoni paradossali
f'sitwazzjoni fejn persuna ma tkunx imwissija fuq il-
konsegwenza tal-konfessjoni taghha mat-terz (minghaijr
ma |-konfessant ikun ottjena parir legali) u dan it-terz ikun
jista validament jingieb bi prova kontra I-konfessant,
mentri fil-kaz li I-konfessant jigi mwissi mill-uffi¢jal tal-
pulizija dwar il-konsegwenza tal-fatt li jekk jitkellem dak Ii
jkun ser jghid jista jingieb bi prova kontra tieghu, gabel ma
|-konfessant jaghmel il-konfessjoni, dan il-kuntest iwassal
ghall-inammissibilita ta’ dak konfessat f'kaz li ma jkunx
hemm |-assistenza legali precedenti jew konkomitanti |-
konfessjoni. Bir-rispett kollu dan huwa kontro-sens.

L-interpretazzjoni li ged tinghata minn dawn il-Qrati, u
b’mod partikolari fdan il-kaz, i tali konfessjonijiet
ghalkemm mhux sfilzati mill-atti pero jigu xorta wahda
skartati ghaliex ritenuti inammissibbli (in kwantu prezunti
vjolattivi tad-drittijiet tal-bniedem ghal smiegh xieraq),
ixxejjen il-prin¢ipju fundamentali pro¢edurali Malti misjub
fl-artikolu 658 tal-Kodi¢i Kriminali — artikolu li jiffoka fuq |-
importanza u s-sustanza tal-konfessjoni u fuq il-qofol ta’
dak li jsawwar il-konfessjoni — u li fugha tali konfessjoni
tkun tistrieh u cioe t-test €¢entenarju tal-volontarjeta, tal-
espressjoni__tar-rieda hielsa tal-individwu u cjoe
« kemm-il darba jinsab li din il-konfessjoni giet maghmula
minnu volontarjament u ma gietx imgieghla jew mehuda
b’theddid jew b’biza’, jew b’'weghdiet jew bi twebbil ta’
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vantaggi ». Dan huwa I|-gherf tal-Ligi procedurali Maltija li
gatt ma kien mibdul s’issa sa’ mill-10 ta’ Gunju 1854 lil
hawn. L-gherf ta’ din il-Ligi jirrifletti integrita legali u morali
gholja — ¢joe’ dik li tirrispetta I-liberta tal-espressjoni tal-
individwu i jaghzel liberament li jesprimi ruhu u wkoll ir-
rispett ghar-rettitudni morali li dak li jkun (meta jkun gharaf
htijietu ghal ksur tal-Ligi Penali) jaghzel liberament Ii
jistgarr I-involviment tieghu fil-kommissjoni ta’ reat.

Fl-umli fehma tal-esponent |-effett legali ta’ dan I-artikolu,
maghqud mal-fatt i I|-imputati appellati kienu gew
esplicitament imwissija bil-konsegwenzi fil-kaz li jitkelmu
mal-pulizija (anke jekk huma jkunu tkelmu minghajr il-
konsulta jew prezenza tal-avukat taghhom
precedentement), u minkejja tali twissija huma liberament
jaghzlu li jkomplu jitkelmu mal-Pulizija, iwassal sabiex tali
prova ghandha tigi ritenuta bhala prova legalment valida,
producibbli, ammissibbli u rilevanti ghal fini tal-
kumplament tal-proceduri legali li jsegwu minn hemmhekk
flimkien ma provi ohrajn li tresqu f'dan il-kaz.

Dawn il-prin¢ipji flimkien, meta gew imhadma sewwa u
b’diligenza  mill-ufficjali  investigattivi fdan il-kaz,
ghandhom ixejnu I-biza i I-imputati appellati setghu kienu
f'posizzjoni vulnerabbli, u setghu b’xi mod jinkriminaw
llhom infushom minghajr ma kienu jafu bil-konsegwenzi
fil-kaz li jaghzlu li jitkelmu. Kif jghid tajjeb I-Ingliz, « pre-
warned, pre-armed ». U hekk gara f'dan il-kaz. L-imputati
appellati  kienu gew  « pre-warned »  mill-uffi¢jal
investigattiv — u suppost kienu wkoll « pre-warned » mill-
esperjenzi passati taghhom meta kienu diga gew
interrogati mill-Pulizija in konnessjoni mar-reati kommessi
minnhom pre¢edentement. Huma ghazlu li jikkollaboraw
u jghinu lill-Pulizija minkejja dan. U ghalhekk ukoll ghazlu
liberament u volontarjament |i jikkonfessaw I-involviment
taghhom f'dawn ir-reati fuq spazju ta’ tliet konfessjonijiet
separati minn xulxin fil-kuntest u fiz-zmien. Huma kienu
konsapevoli mhux biss li kellhom id-dritt tas-silenzju, izda
wkoll li kull kelma li kienu ser jghidu kienet ser tingieb bi
prova. U xorta ghazlu li jitkelmu fi tliet episodji separati.
Dik kienet I-ghazla libera tal-persuna. Ezercizzju ta’ dritt
baziku u fundamentali iehor ta’ din il-persuna — id-dritt tal-
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liberta tal-espressjoni — liberta li persuna tiddikjara dak li
thoss li ghandha tiddikjara anke quddiem I-uffi¢jali tal-
Pulizija, jekk hassitha li ghandha taghmel hekk. Dak hu d-
dritt li hija riedet tezerc¢ita; dak huwa d-dritt li ezercitat
minkejja t-twissijiet li inghatat. U issa pero ma jistax ikun li
ghax |-imputati liberament ghazlu li jaghmlu dan minghajr
konsulta legali precedenti, il-prosekuzzjoni ghandha tigi
ppenalizzata fejn il-prosekuzzjoni ma kkommettiet ebda
nugqgas — la procedurali u lanqas sostantiv skond il-Ligi
vigenti fil-mument meta gew rilaxxjati I-istqarrijiet de quo u
fkuntest fejn skond il-gurisprudenza nostrana |-
ammissjoni kienet titgies ukoll bhala |-prova regina.

lIli minghajr pregudizzju ghas-suespost, l-artikolu 349(2)
tal-Kodici Kriminali (li jaqa taht it-titolu dwar is-setghat u d-
dmirijiet tal-Pulizija Ezekuttiva fil-pro¢edimenti Kriminali u
li fosthom jinkludu t-tehid ta’ kampjuni u anki d-dritt tal-
assitenza legali) jghid i :

349.(1) Uffi¢jal tal-pulizija ghandu jkollu biss dawk is-
setghat vestiti fih skont il-ligi u fil-limitu awtorizzat mil-ligi,
u f'din id-disposizzjoni I-kelma ligi ghandha I-istess tifsira
moghtija lilha fl-artikolu 124 tal-Kostituzzjoni.

(2) L-ommissjoni ta’ xi kawzjoni, formalita jew htiega
preskritti taht dan it-Titolu m’ghandhom ikunu ta’ ebda
ostaklu biex tingieb prova, wagat il-kawza, b’'mod permess
bil-ligi, dwar il-fatti li ghalihom tkun tirrelata dik il-
prekawzjoni, formalita jew htiega

Dato ma non concesso li l-imputati appellati ma nghatawx
l-opportunita li jikkonsultaw ma Avukat u (minkeja t-
twissija moghtija lilha mill-Pulizija, il-kuntest etc) jekk
gratia argomenti minhabba fhekk qgieghed lilhom
infushom f'posizzjoni pregudikanti li setghet tinkriminhom
u li kwindi wasslet ukoll ghall-possibbli lezjoni tad-drittijiet
taghhom, tali ommissjoni ta’ formalita jew htiega, ma
kienetx per se u in se ostakolu ghall-ammissibbilita tal-
prova tal-istgarrija sic et simpliciter. [l-Qorti tal-Magistrati
(Malta) ma setghetx ma tapprezzax din il-prova u
sempli¢iment tiskartaha minhabba n-nuqggas tal-prezenza
tal-Avukat fil-pre-trial stage, iktar u iktar meta langas biss
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kienet rikjesta mill-ligi ta’ dak iz-zmien Ili din issir ad
obligatem. Dan ma jfissirx li jekk il-pulizija tongos milli
thares xi wahda minn dawn il-formalitajiet hi ma tkunx
responsabbli ghan-nuqqgasijiet da parti taghha izda langas
ma ffisser li fin-nuggas taghhom il-prova li tkun ingabret
fiha nnifisha tispi¢¢a fix-xejn.

lIli kien ghalhekk li |-Qorti tal-Magistrati (Malta) kellha
tapprezza I|-kontenut ta’ din il-prova u tapprezza |-piz jew
pern taghha fid-dawl tal-lezjoni kif iddikjarata fis-sentenzi
kostituzzjonali. Meta sempli¢iment skarat il-prova tal-
istqarrija  a bazi tal-lezjoni iddikjarata mill-Qorti
Kostituzzjonali, minghajr langas ma kkunsidrat u analizzat
il-kontenut taghha il-Qorti tal-Magistrati (Malta) ma
segwitx dak li hareg mis-sentenza in re Privitera, u spiccat
biex provdiet ghal rimedju minhabba I-allegat ksur ta’
drittijiet tal-bniedem meta ma kienetx legalment obbligata
li taghmel dan.

Meta sempli¢ciment iddikjarat I-istgarrija bhala mhux
ammissibli in ghad-dettami tal-Qorti Kostituzzjonali in re
Privitera u ohrajn, minghajr langas ma kkunsidrat u
analizzat il-kontenut taghha ghamlet il-kontra ta’ dak i
tishaq id-disposizzjoni hawn fuq ikkwotata. Fil-kaz
Privitera kieku I-Qorti Kostituzzjonali riedet tannulla jew
tisfilza I-istqarrija bhala rimedju, kienet taghmel dan
kategorikament u mhux tibghat [-atti lura lill-Qorti tal-
Magistrati (Malta) ghall-prosegwiment u kontinwazzjoni
tal-kaz de quo. Dan juri li ma kienx il-kompitu tal-Qorti tal-
Magistrati (Malta) li taghti rimedju minflok il-Qorti
Kostituzzjonali. Dan ukoll peress li I-Qorti Kostituzzjonali
tista tirrikonoxxi ksur tad-drittijiet fundamentali minghajr
ma tirrimedjah (just satisfaction).

Din i¢-Cirkostanza fil-fatt irrizultat fil-kawza Kostituzzjonali
fl-ismijiet Pulizija vs Noel Arrigo et fejn dik I-Onorabbli
Qorti ddecidiet li kien hemm lezjoni izda ma tat I-ebda
rimedju effettiv apparti li ‘titgieghed kopja ta’ dan il-gudikat
fl-atti tal-process kriminali fl-ismijiet « Pulizija vs Dr. Noel
Arrigo LL.D. et » illi fih ir-referenza kostituzzjonali odjerna’.
Effettivament allavolja giet iddikjarata din il-lezjoni, il-kaz
kontra |-akkuzati Arrigo u Vella kompla skond il-ligi penali
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u sa fl-anhar gew misjuba hatja u ggudikati mill-Qrati
Kriminali u konfermati fistadju ta’ appell fil-kaz ta’ Noel
Arrigo. Ma kien hemm l-ebda jedd da parti tal-Qorti
Kriminali li tipprovdi rimedju flok il-Qorti Kostituzzjonali
ghas-sentenza ta’ lezjoni moghtija mill-istess. Il-lezjoni
giet rikonoxxuta u |-proceduri tkomplew skond il-ligi minn
hemmbhekk il-quddiem.

llli [-Qorti tal-Magistrati (Malta) nagset li tqis il-provi kollha
migjuba quddiemha kif kienet pretiza li taghmel skond il-
ligi, u liema nuqqgas wassal ghall-liberatorja industifikata

tal-appellati li  finalment kienu ammettew ghall-
kommissjoni tar-reati imputati lilhom. Dawn il-
konfessjonijiet jibqghu li huma u ghandhom jigi meqgjusa
bhala tali. In-nuqqas t'apprezzament tal-Qorti tal-

Magistrati (Malta) u I|-konkluzjonijiet ghas-sentenza
liberatorja taghha indubjament ma jirrapprezentawx
apprezzament siewi tal-provi prodotti li kwindi ma
jiggustifikawx il-konkluzjonijiet tas-sentenza appellata.

Ikkunsidrat.

llli dan il-kaz jirrigwardja varji serqgiet li twettqu mill-
appellati bejn Dicembru 2003 u Frar 2005 fejn, miz-
Zurrieq saret serqa ta’ vettura FAZ 584 ghad-detriment ta’
Karmenu Chetcuti liema serg huwa agravat bil-valur, bix-
xorta tal-haga misruga u bil-hin, kif ukoll serq ta’ diversi
cilindri tal-gass u oggetti ohra li I-valur globali taghhom
jammonta ghal madwar LM300 u liema serq sar fix-xahar
ta’ Marzu 2005 u qgabel, f'diversi lokalitajiet Malta, li saru
ghad-detriment ta’ diversi persuni. U fl-ahhar nett is-serga
li saret fil-31 ta’ Dicembru, 2003 fejn inserqu kwantita ta’
kotba li |-valur taghhom kien jammonta ghal madwar
LM9,660.20 mill-imhazen ta’ Allied Newspapers Limited fi
Trig ir-Ross, Marsa. L-appellat Aaron Axisa gie mixli bis-
serq tal-van fil-waqt illi I-appellat Toni Abela gie mixli bis-
serq ta’ l-imhazen ta’ I-Allied Newspapers fil-Marsa. L-
appellati Axisa u Abela flimkien gew mixlija bis-serq tac-
cilindri tal-gass.
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B’'Sentenza moghtija fl-24 ta’ Frar, 2012 il-Qorti tal-
Magistrati lliberat lill-appellati mill-akkuzi migjuba kontra
taghhom ghax galet illi darba jitwarrbu I-istqarrijiet fl-isfond
ta’ decizjonijiet kostituzzjonali li kienu nghataw ftit qabel
ma kien hemm hadd illi seta’ jidentifika lill-appellati bhala
I-persuni li effettivament wettqu s-sergiet imsemmija fl-
akkuza.

L-Avukat Generali hassu agravat b’din is-Sentenza u
minnha nterpona appell principalment ‘il ghaliex deherlu
illi l-ewwel Qorti ma kelliex tiskarta I-istqarrijiet ta’ I-
appellati u kellha tikkunsidrhom fl-isfond tal-provi I-ohra li
ngiebu quddiemha u deherlu illi I-ewwel Qorti ma kienetx
korretta meta galet “minn ezami ta’ I-istgarrijiet irilaxxati
mill-imputati jirrizulta illi huma ma nghatawx id-dritt i
jikkonsultaw ma avukat gabel ma rrilaxxaw [-istess
stqarrijiet u ghalhekk il-linja ta’ I-izviluppi kostituzzjonali
ricenti din il-Qorti jidrilha illi m’ghandiex triq ohra salv i tqis
dawk |-istqarrijiet bhala prova mhux ammissibli fdawn il-
proceduri ....”. 1lI-Qorti hawnhekk kienet ged tirreferi ghal
kazijiet IlI-Pulizija vs Alvin Priviera, Mark Lombardi u
ohrajn liema decizjonijiet kienu pjuttost drakonjali ghal
valur probattiv ta’ stqarrija jekk jirrizulta illi din tkun
ittiehdet minghajr ma |-persuna tkun giet moghtija d-dritt li
tikkonsulta ma’ avukat fil-bidu nett ta’ I-arrest tieghu u kien
hemm id-diversi decizjonijiet moghtija mill-Qorti tal-
Magistrati illi strahu fuq id-dettami ta’ dawn id-decizjonijiet
kostituzzjonali fosthom din meritu ta’ dan I-appell.

Fir-rikors ta’ l-appell tieghu I|-Avukat Generali elenka
b’mod studjuz u logiku r-raguni ‘1 ghala dawn id-
decizjonijiet ma kellhomx jigu segwiti jew inkella ta
interpretazzjoni  diversi tal-konkluzjonijiet ta’ I-istess
decizjonijiet. L-argumenti ta’ I-Avukat Generali jaghmlu
hafna sens, pero’ aktar kellhom jigu ndirizzati lill-Qorti

Kostituzzjonali illi harget b’dawk is-Sentenzi milli lill-Qorti
tal-Magistrati illi kull ma ghamlet kien biss illi ssegwi d-
dettami tas-Sentenzi fuq imsemmija. Illlum pero’ s-

sitwazzjoni hija differenti u b’Sentenzi tal-Qorti
Kostituzzjonali tat-8 ta’ Ottubru, 2012 fl-ismijiet Charles
Stephen Muscat vs Avukat Generali u tat- 31 ta’ Ottubru,
2012 John Attard vs Onor. Prim Ministru u [-Avukat
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Generali gew moghtija linji gwidi godda differenti minn
dawk illi nghataw precedentament fil-kaz ta’ Privitera,
Lombardi u ohrajn. Ghalhekk insibu illi fil-kawza ta’
Charles Stephen Muscat il-Qorti Kostituzzjonali qalet “ma
hemm ebda jedd li kull min huwa akkuzat b’reat kriminali
jigi libierat minndik |-akkuza, jew li l-akkuzat jinghata I-
mezzi biex, hati jew mhux hati jinheles mill-akkuza, jew i,
minhabba xi rregolarita, tkun xi tkun minn fuq il-fatti
ghandu jinstab hati ghandu jithalla jahrab il-konsegwenzi
ta’ ghemilu. ..... li ghandha taghmel din il-Qorti hu li tara
jekk dak in-nuqqgas iwassalx ghall-ksur tal-jedd ta’ smieh
xieraq u jekk inhologx il-periklu illi I-attur jintab hati meta
ma kellux jinstab hati jekk ma hemmx dak il-perikolu mela
ma hemmx ksur.” Aktar ‘il quddiem il-Qorti spjegat illi /-
Imhallef togat sejjer iwissi lill-qurati bil-perikolu illi
Jjoqoghdu biss fuq I-istqarrija meta jiddeciedu dwar htija,
bla ma jgisu wkoll il-provi 1 ohra, u illi I-Imhallef
sahansitra jista’ jwissi lill-qurati biex jiskartaw Il-istgarrija
Jekk tingieb xiehda ....... li l-istqarrija ttiehdet bi vjolenza,
b’gerq jew b’tehdid.” Dan it-taghlim gie segwit ukoll mill-
Pirim Awla tal-Qorti Civili Sede Kostituzzjonali John Attard
vs Onor. Prim Ministru fejn wara li kkwotat il-Qorti ta’ |-
Appell Kostituzzjonali fil-kaz ta’ Charles Stephen Muscat
galet, “ebda Qorti febda hin ma stabbiliet principju
universali li nuqqas ta’ assistenza legali waqt
interrogazjoni awtomatikament jirrizulta flezjoni ta’ dritt
ghal smieh xieraq.”

[llum il-pozizzjoni hija cara u ma hemm I-ebda lok ghal xi
dubju dwar il-valur probatorju illi ghandu jinghata I-
istgarrija fil-kaz illi din tittiehed minghajr ma jkun gie
moghti d-dritt ta’ assistenza legali. Insibu per ezempju illi
fil-kkawza 1l-Pulizija vs Paul Cutajar deciza mill-Qorti ta’ |-
Appell Kriminali sede Inferjuri (Ghawdex) fit-18 ta’ Guniju,
2013 intgal “dwar dan l-ahhar ilment li I-istgarrija kellha
tkun sfilzata 1 ghaliex I-appellant ma kienx assistit fil-bidu
nett ta’ l-arrest tieghu, din il-Qorti taghmel referenza ghal
decizjonijiet moghtija ricentament (ara fost ohrajn Charles
Stephen Muscat vs Avukat Generali u Ganni Attard vs
Avukat Generali) fejn din il-kwistjoni giet trattata u [-Qorti
rrilevat li mhux kull nuqqas ta’ assistenza legali ghandha
twassal ghan-nullita ta’ I-istgarrija, izda |-Qorti ghandha
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tara jekk l-istgarrija hix korroborata minn xhieda ohra u
kemm |-akkuzat huwa persuna vulnerabbli illi seta’
facilment ikun impressjont jew influwenzat mill-fatt illi kien
gieghed jigi nterrogat mill-pulizija.” Dawn id-decizjonijiet
pero’ nghataw kollha wara illi I-ewwel Qorti tat is-Sentenza
taghha fl-24 ta’ Frar, 2012 fejn allura kien ghad kellha
guddiemha biss I-insenjamenet ta’ Privitera, Lombardi u I-
ohrajn. Dawn wasslu lill-ewwel Qorti biex tirraguna illi |-
istgarrijiet kienu nkwinati peress li kienu jilledu d-dritt ta’
smieh xieraq u dehrilha illi ma kelliex triqg ohra salv illi tqis
dawk l-istgarrijiet bhala prova mhux ammessibli. Li kieku
din is-Sentenza nghatat wara Ottubru 2012 din il-
konkluzjoni kienet tkun wahda zbaljata u I-Avukat Generali
kien ikun ikollu ragun illi jitlob ir-revizjoni u r-riforma ta’ din
Is-Sentenza. Pero’ dan ma kienx il-kaz u l-ewwel Qorti
bbazat il-konkluzjoni taghha fuq il-linji gwida illi kienet giet
moghtija mill-Qorti Kostituzzjonali dak iz-zmien ta’ Frar
2012.

llli gabel ma I-Qorti tghaddi biex tikkunsidra t-talba tal-
Avukat Generali ghar-riforma tas-sentenza appellata jkun
gust u ekwu li I-Qorti terga tiftah il-kawza ghat-trattazzjoni
u, jekk ikun il-kaz, ghal provi limitatament ghall-effetti tal-
istqarrija fdan il-kaz biex b’hekk hemm il-prosekuzzjoni u
d-difiza jkollhom [-opportunita’ li jaghmlu re-evalwazzjoni
tal-provi bl-istqarrija bhala parti integrali taghhom.
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Pagna 31 minn 31
Qrati tal-Gustizzja



