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Appell Civili Numru. 46/2011/1

John Attard
V. _
L-Onorevoli Prim Ministru u |-Avukat Generali

1. Dan huwa appell tal-attur minn sentenza moghtija
fil-31 ta’ Ottubru 2012 mill-Prim’ Awla tal-Qorti Civili fil-
kompetenza kostituzzjonali taghha li ¢cahdet talba tieghu
biex tghid illi nkiser il-jedd tieghu ghal smigh xieraq
imhares tant l-art. 39 tal-Kostituzzjoni ta’ Malta [“il-
Kostituzzjoni”] u l-art. 6 tal-Konvenzjoni Ewropea ghall-
Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet
Fondamentali [“il-Konvenzjoni”].

2. L-attur kien mixli b’'omic¢idju voluntarju u talli kellu
fuqu sikkina minghajr ma kellu licenzja mill-Kummissarju
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tal-Pulizija. Ghadda duri, instab hati u nghata I-piena ta’
ghomor il-habs. Appella quddiem il-Qorti tal-Appell
Kriminali u l-appell ghadu gieghed jinstema’'.

3. L-attur jghid illi waqt dawn il-pro¢eduri ma tharisx il-
jedd tieghu ghal smigh xieraq ghal zewg ragunijiet: i.
ghax ittehditlu stqarrija bla ma nghata I-jedd li jiehu parir
ta’ avukat, u dik l-istgarrija ntweriet lill-gurati; u ii. ghax ix-
xiehda ewlenija kontrieh kienet dik ta’ c¢ertu Guzeppi
Farrugia, li kien ghamel stgarrija mahlufa quddiem il-
magistrat inkwirenti u, ghalkemm din I-istqarrija nqrat lill-
gurati bis-sahha — fil-fehma tal-attur — ta’ dak li jghidu I-
proviso ghall-art. 646(2) u l-art. 550(1) tal-Kodici Kriminali,
l-attur ma setax jaghmillu kontro-ezami ghax kien ko-
akkuzat u llum huwa mejjet.

4. L-attur ghalhekk talab illi I-qorti tghid illi ma kellux
smigh xieraq, thassar il-process kollu quddiem il-Qorti
Kriminali u tghid illi I-art. 550(1) u I-proviso tal-art. 646(2)
huma ultra vires l-art. 39 tal-Kostituzzjoni u l-art. 6 tal-
Konvenzjoni.

5. Bis-sentenza tal-31 ta’ Ottubru 2012 li minnha sar
dan l-appell, l-ewwel qorti helset lill-Prim Ministru mill-
harsien tal-gudizzju u c¢ahdet it-talbiet tal-attur wara i
ghamlet dawn il-konsiderazzjonijiet:

“... permezz ta’ dawn il-proceduri r-rikorrenti ged jitlob
dikjarazzjoni li I-produzzjoni ta’ stqarrijiet maghmula minnu
u deposizzjonijiet ta’ xhieda ohra fil-proc¢eduri kriminali fil-
konfront tieghu wasslu ghal-lezjoni tad-dritt tieghu ghal
smigh xieraq. Ir-rikorrenti ghalhekk qed jitlob il-gorti
thassar ghal kollox il-pro¢ess Judizzjarju fil-konfront

tieghu. _
“L-intimati, il-Prim’Ministru u [-Avukat Generali, |-
ewwelnett jiddikjaraw illi I-Prim’Ministru ma messux gie

mharrek fil-kawza. Inoltre, isostnu illi ma kien hemm ebda
lezjoni ta’ dritt ghal smigh xieraq kif sancit bl-artikolu 6 tal-
Konvenzjoni u l-art. 39 tal-kostituzzjoni.

“Din il-qgorti tibda biex tiddisponi mill-ewwel e¢¢ezzjoni tal-
intimati. Tirreferi fil-kuntest ghall-artikolu 181B(2) tal-Kap.
12 li testwalment jipprovdi illi:

“L-Avukat Generali jirraprezenta lill-Gvern f'dawk I-atti u I-
azzjonijiet gudizzjarji li minhabba n-natura tat-talba ma
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jkunux jistghu jigu diretti kontra xi wiehed jew aktar mill-
kapijiet tad-dipartimenti I-ohra tal-Gvern.

‘Ghaldagstant il-gorti tqis Ii Il-istess Prim’Ministru gie
mharrek inutilment u ghandu jigi liberat mill-osservanza
tal-gudizziju.

“Stqarrijiet

‘F’dan il-kuntest, din il-gorti tibda biex ittenni |i dak i
effettivament tittutela I-Konvenzjoni, kif del resto taghmel
ukoll il-Kostituzzjoni, huwa d-dritt fondamentali ghal smigh
xieraq. Madankollu, kif irriteniet ricentement il-Qorti
Kostituzzjonali fil-kawza Muscat vs Avukat Generali
(deciza fit-8 t'Ottubru, 2012):

“ma hemm ebda jedd li kull min hu akkuzat b’reat
kriminali jigi liberat minn dik l-akkuza, jew li I-akkuzat
jinghata |-mezzi biex, hati jew mhux, jinheles mill-akkuza,
jew li, minhabba xi irregolarita, tkun xi tkun, min fuq il-fatti
ghandu jinstab hati ghandu jithalla jahrab il-konsegwenzi
ta’ ghemilu. Il-jedd ghal smigh xieraq inghata kemm biex,
wara process fi zmien ragonevoli u bil-garanziji xierqga,
min ma huwiex hati ma jehilx bi htija, u biex jinghata I-
mezzi kollha mehtiega ghalhekk, u kemm biex min huwa
tassew hati ma jahrabx il-konsegwenzi tal-htija tieghu. II-
jedd ghal smigh xieraq ma jinghatax biex min hu tassew
hati jasal biex, b’xi mod jew b’iehor, ma jwegibx tal-htija
tieghu. Jekk il-jedd ghal smigh xieraq, kif interpretat u
applikat, iwassal ghal hekk, mela hemm xi haga hazina
hafna fis-sistema tal-harsien tad-drittijiet.”

“‘Ghaldagstant I-ezercizzju li jehtieg li jsir minn din il-gorti
fdan l-istadju m’huwiex sempliciment li tirregistra n-
nuqgas ta’ ghajnuna legali waqt l-interrogazzjoni tar-
rikorrenti. Kif irriteniet il-Qorti Kostituzzjonali fil-fuq cCitata
decizjoni:

“li ghandha taghmel din il-qorti hu illi tara jekk dak in-
nuqqgas wassalx ghal ksur tal-jedd ghal smigh xieraq u
hekk inhologx il-perikolu illi l-attur jinstab hati meta ma
kellux jinstab hati. Jekk ma hemmx dak il-perikolu, mela
ma hemmx ksur.”

“‘Ebda qorti febda hin ma stabbiliet prin€ipju universali li
nuqggas ta' assistenza legali waqt interrogazzjoni
awtomatikament jirrizulta flezjoni ta’ dritt ghall-smigh
xierag.
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“Sabiex tistabilixxi |-ezistenza o meno ta’ lezjoni ta’ dritt
ghal smigh xieraq, il-pro¢ess fil-konfront tar-rikorrenti
odjern irid jigi mifli fil-kkompletezza tieghu u fi¢-¢irkostanzi
kollha tal-istess rikorrenti.

“Fil-kaz in ezami, jirrizulta li r-rikorrenti rrilaxxa mal-pulizija
zewq stqarrijiet. Fiz-zewg okkazjonijiet huwa nghata t-
twissija skont il-ligi fis-sens illi ma kienx obbligat li jwiegeb
ghad-domandi tal-pulizija jekk ma kienx jixtieq. Inoltre, il-
gorti tinnota wkoll li fiz-zmien meta r-rikorrenti odjern
irrilaxxa |-istess stgarrijiet ma kienet twassal ghal ebda
inferenza ¢-¢ahda tieghu li jwiegeb lill-pulizija.

“ll-gorti ma tistax ma tirrimarkax ukoll dwar I-atteggjament
tal-istess rikorrenti waqt I-interrogatorju tieghu. F’hinijiet
minnhom il-qorti tinnota li l-interrogatorju iktar kien jixbah
interrogatorju ta’ John Attard lill-pulizija milli vice-versa,
tant ma kienx zvantaggat fis-sitwazzjoni.

“Inoltre, l-istess stqarrija giet konfermata minn John Attard
quddiem il-magistrat inkwerenti fis-6 ta’ Settembru 2002,
meta quddiem il-magistrat inkwerenti huwa rega’ spjega
dwar |-involviment tieghu o meno fl-omi¢idju ta’ Fortunata
Spiteri. Huwa kkonferma wkoll [-awtenti¢ita tal-cassette
tapes li fughom kien registrat I-interrogatorju tieghu
quddiem I-istess magistrat inkwirenti.

‘Finalment ma jistax wiehed jinjora I-fatt ta’ diversi xhieda
ohra prodotti fil-konfront tieghu mill-prosekuzzjoni. Xehed
Benny Attard, li wkoll kien akkuzat bl-istess omicidju,
xehdu diversi uffi¢jali tal-pulizija u nqgrat ukoll stqarrija ta’
Guzeppi Farrugia li kien miet fil-mori tal-proceduri.
“Stqarrija ta’ Farrugia

‘It-tieni Iment ta’ John Attard jirrigwarda I-istqarrijiet
rilaxxati mix-xhud Guzeppi Farrugia lill-pulizija u x-xhieda
moghtija lill-istess magistrat inkwerenti fejn ikkonferma |-
istqarriiet tieghu bil-gurament. Peress illi x-xhud kien
lahaq miet sakemm sar il-guri, I-istess xhieda nqgrat fil-
proc¢eduri fil-konfront ta’ Attard.

‘A tenur tal-artikolu 646(2) tal-Kap 9, ix-xhieda ta’ dan
Guzeppi Farrugia nqgrat waqt il-proceduri fil-konfront tar-
rikorrenti odjern li issa gieghed jilmenta li |-fatt li ma setax
jikkontrolla t-tehid tax-xhieda u jikkontro-ezamina lix-xhud
wassal ghal lezjoni tad-dritt tieghu ghal smigh xieragq.
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“L-artikolu 6 tal-Konvenzjoni Ewropea jittutela d-dritt ta’
kull parti fi proceduri udizzjarji li tezamina xhieda migjuba
kontriha.

“Fil-kuntest, kif irriteniet il-Qorti Ewropea tad-Drittijiet tal-
Bniedem fil-kawza Jesper v. United Kindom (deciza 16 ta’
Frar 2000):

“The court reiterates that the principle of equality of arms
is part of the wider concept of a fair hearing within the
meaning of article 6(1) of the Convention. It requires a fair
balance between the parties: each party must be afforded
a reasonable opportunity to present their case under
conditions that do not place them under a disadvantage
vis-a-vis their opponent.

“It is a fundamental aspect of the right to a fair trial that
criminal proceedings, including the elements of such
proceedings which relate to procedure, should be
adversarial and that there should be equality of arms
between the prosecution and the defence.”

“‘Madankollu fil-kawza FEerrantelli and Santangelo v. Italy
(de¢iza 7 t'Awwissu 1996) il-Qorti Ewropea, wara i
rribadiet il-fuq imsemmi principju, fkaz simili fejn wiehed
mix-xhieda gie nieqes waqt il-proceduri, ma sabet ebda
lezjoni tad-dritt ghal smigh xieraq. Intqal hekk:

“51. ... In addition, all the evidence must normally be
produced in the presence of the accused at a public
hearing with a view to adversarial argument. However, the
use of statements obtained at the pre-trial stage is not in
itself inconsistent with paragraphs 3(d) and 1 of Article 6
(art. 6-3-d, art. 6-1), provided that the rights of the defence
have been respected. As a rule, these rights require that
the defendant be given an adequate and proper
opportunity to challenge and question a witness against
him, either when he was making his statements or at a
later stage of the proceedings ...

“52. In this instance, even though the judicial authorities
did not, as would have been preferable, organise a
confrontation between all the accused during the twenty
months preceding G.V.’s tragic death, they cannot be held
responsible for the latter event.”

“‘Kompliet tghid hekk il-qorti f'dak il-kaz:

“Furthermore, in its judgment of 6 April 1991, the Juvenile
Section of the Caltanisetta Court of Appeal carried out a

Pagna 5 minn 13
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

detailed analysis of the prosecution witness’s statements
and found them to be corroborated by a series of other
items of evidence, such as the fact that all the accused
had made statements implicating each other, the fact that
the applicants had helped G.V. to buy and to transport the
two gas bottles used in the attack on the barracks and the
lack of a convincing alibi for either of the accused.”
“L-istess gara fil-kaz C.R.R. Scheper v. The Netherlands
(admissibility decision, 05/04/2005) fejn il-Qorti Ewropea
sabet li I-applikazzjoni ma kinetx ammissibli ghaliex ma
kienx kaz ta’ negligenza li ma regghux tressqu xhieda li
sussegwentement ma setghux jinstabu.

“Fil-kaz in ezami l-impossibilita tal-produzzjoni tax-xhud
ma kienet htija ta’ hadd. Ghaldagstant, fug skorta tal-fuq
Citati kazijiet, il-qorti ma ssib ebda ksur tad-dritt ta’ smigh
xieraq bl-applikazzjoni tal-artikolu 646(2) tal-Kap 9.”

6. L-attur appella minn din is-sentenza b’rikors tat-2
ta’ Novembru 2012, u I|-konvenuti wiegbu fl-20 ta’
Novembru 2012.

7. L-appell tal-attur jolgot id-decizjoni tal-ewwel gorti
dwar l-istqarrija tal-attur stess, id-decizjoni dwar I-istqarrija
ta’ Guzeppi Farrugia u I-helsien tal-Prim Ministru mill-
harsien tal-gudizzju. Nibdew b’din I-ahhar decizjoni fejn I-
aggravju gie mfisser hekk:

“... fdan il-kaz gie ccitat il-Prim Ministru ex abbundantia
kawtela [recte, ex abundanti cautela] peress li fit-tielet
talba l-appellant ged jitlob il-qorti tiddikjara certu ligijiet
bhala ultra vires. Sa ftit ilu kien palezi i fdawn i¢-
c¢irkostanzi jigi citat il-Prim’Ministru.

“Illi perd naturalament jekk il-qorti tiddetermina li I-Avukat
Generali huwa legittimu kontradittur anke f'dan ir-rigward,
allura I-esponent jirrimetta ruhu peress li ma huwa ha jbati
I-ebda pregudizzju.”

8. “Sa fiti ilu” kien ikun imharrek il-Prim’Ministru
fkawzi bhal dik tallum ghax, sa ftit ilu, jew, ghall-ingas, sa
ma gie mizjud l-art. 181B fil-Kodi¢i ta’ Organizzazzjoni u
Procedura Civili bis-sahha tal-art. 91 tal-Att XXIV tal-1995,
ma kienx hemm disposizzjoni tal-ligi li tghid illi I-Avukat
Generali jirraprezenta lill-gvern fdawk l-atti u l-azzjonijiet
gudizzjarji li minhabba n-natura tat-talba ma jkunux jistghu
jigu diretti kontra xi wiehed jew aktar mill-kapijiet tad-
dipartimenti I-ohra tal-gvern. lIssa li -materja hija regolata
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b’ligi preciza, ma hemmx htiega |i nibgqghu marbuta bi
drawwiet li kienu jiswew sa ftit ilu izda |li ma ghadhomx
jiswew illum.

9. Dan I-aggravju huwa ghalhekk michud.

10. L-aggravju dwar I-istgarrija maghmula mill-attur
meta ma kellux |-ghajnuna ta’ avukat gie mfisser hekk:

“llli ghandu jinghad li ghad li minn dejjem Kien jigi sostnut
li waqt I-interrogatorju |-akkuzat kellu jedd ghal a¢cess lill-
avukat ta’ fidu¢ja tieghu, dan id-dritt gie finalment
kristallizzat b’numru ta’ sentenzi moghtija mill-Qorti
Ewropea tad-Dirittijiet tal-Bniedem.”

11.  L-attur isemmi s-sentenzi ta’ Salduz v. it-Turkija,
tas-27 ta’ Novembru 2008 u ta’ Amutgan v. it-Turkija tat-3
ta’ Mejju 2009'. Imbaghad isemmi |-kaz ta’ ll-Pulizija v.
Mark Lombardi deciza mill-Qorti Kostituzzjonali fil-12 ta’
April 2011, u jghid illi, ghalkemm il-Prim’Awla tal-Qorti

Civii ma kinitx sabet ksur fdak il-kaz, il-Qorti
Kostituzzjonali kienet galbet dik id-decizjoni. L-attur
ikompli hekk:

‘i r-ragunament tal-ewwel qorti fdin is-sentenza [ta’
Lombardi] kien li d-decizjonijiet tal-Qorti Ewropea f'dan is-
sens kollha jirrimarkaw li biex I-assenza ta’ avukat waqt I-
interrogazzjoni tkun leziva ghad-drittijiet ta’ I-akkuzat, din
trid tkun tali li tippregudika lill-akkuzat waqt il-pro¢eduri
kriminali in estrem b’tali mod li jigi affetwat id-dritt tas-
smigh xieraq f'dawk il-proceduri u ghalhekk irid jigi
ikkunsidrat il-process gudizzjarju kollu u mhux I-istqarrija
biss. Inoltre dik il-qorti, in poche parole, inferiet li
bazikament I-istgarrija trid tkun il-prova ewlenija f'dak il-
process. llli perd dan kien apprezzament skorrett tal-iter
legali enuncjat mis-sentenzi ta’ Strasburgu.”

12.  L-attur imbaghat ji¢¢ita mis-sentenza ta’ Salduz u
ta’ Lombardi u jghid illi llum il-pozizzjoni hija “kristalizzata”
fis-sens li jrid hu.

13.  Essenzjalment l-argument tal-attur huwa illi I-gorti
ta’ Strasburgu taghti xi forma ta’ licenzja lil kull min, hati

Fir-rikors tal-appell I-attur jirreferi ghal dan il-kaz bl-isem ta’ Amutang flok
Amutgan. Jirreferi wkoll ghall-kaz ta’ Smien v. it-Turkija tat-3 ta’ Mejju
2009. Xaktarx illi hawn ukoll I-attur irriproduca l-isem hazin, u ried
jirreferi ghall-kaz ta’ Emen v. it-Turkija, tas-26 t'April 2010, li izda jolqot
mhux dan l-aggravju izda l-aggravju dwar xiehda mehuda fl-assenza tal-
akkuzat.
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jew mhux, kien interrogat bla ma nghata fakolta li jiehu
parir ta’ avukat, u illi din il-qorti ghandha taghlaq ghajnejha
u taghmel I-istess.

14.  Tajjeb illi gabel xejn nghidu illi I-Qorti Ewropeja tad-
Drittijiet tal-Bniedem ma waslix biex tghid illi n-nuqqas ta’
ghajnuna ta’ avukat awtomatikament, ipso facto u
immedjatament huwa ksur tal-jedd ghal smigh xieraq.
Tassew, dik kienet ix-xewqa tal-Imhallef Bratza fl-opinjoni
separata li ta fil-kaz ta’ Salduz:

“. .. the Court should have used the opportunity to state in
clear terms that the fairness of criminal proceedings under
Article 6 requires that, as a rule, a suspect should be
granted access to legal advice from the moment he is
taken into police custody or pre-trial detention.”

15.  1l-Qorti Ewropeja izda gustament ma adottatx din il-
pozizzjoni estrema.

16.  Kif ga kellha okkazjoni illi tosserva®, din il-gorti
ttenni illi I-jedd ta’ ghajhuna ta’ avukat waqt |-
interrogazzjoni jinghata mhux biex tinholog formalita li n-
nuggas taghha jaghti mezz ta’ difiza lill-akkuzat: dak il-
jedd jinghata ghall-iskop preciz illi jkun hemm garanzija illi
kull stqarrija moghtija mill-persuna interrogata tkun
inghatat b’ghazla hielsa, b’gharfien tal-jedd li jibga’ sieket,
u bla tehdid, weghdiet, vjolenza jew b’xi mod iehor
abuzivament. |l-ksur tal-jedd ghal smigh xieraq isehh
meta l-istgarrija tittiehed abuzivament u mhux bil-fatt biss
li tkun ittiehdet minghajr I-ghajnuna ta’ avukat.

17.  ll-kwistjoni ghalhekk ghandha tkun jekk I-attur kienx
dagshekk f'pozizzjoni ta’ vulnerabilita, djghufija jew biza’
illi I-esperjenza ta’ interrogazzjoni mill-pulizija fl-assenza
ta’ avukat kellha influwenza fuqu hekk li ggieghlu jistqarr
htijiet u fatti li ma ghandhomx mis-sewwa u li ghalhekk
tohloq il-perikolu li jinstab hati meta fil-verita hati ma jkunx.
18. Certament, meta hemm dik il-pozizzjoni ta’
vulnerabilita t-tehid ta’ stqarrija fl-assenza ta’ avukat tista’
twassal ghal ksur tal-jedd ghal smigh xieraq. Hekk, fil-kaz
ta’ Salduz ir-rikorrent kellu biss sbatax-il sena meta gie
interrogat minghajr ma nghata |-ghajnuna ta’ avukat u
ammetta htija. Meta, izda, jumejn wara, rega’ Jie

2

Ara e.g. ll-Pulizija v. Amanda Agius (Q. Kost. 22 ta’ Frar 2013); Il-Pulizija
v. Tyrone Fenech (Q. Kost. 22 ta’ Frar 2013).
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interrogat mill-magistrat inkwirenti ¢ahad |-akkuzi u qal illi
l-ammissjoni kien ghamilha tant tehdid, swat u
maltrattament fiziku u psikologiku mill-pulizija. Fil-kaz ta’
Panovits v. Cipru® l-investigat kien minorenni meta kien
interrogat. Barra minn hekk, minhabba I-imgieba hazina
tal-avukat tieghu — i I-qorti kellha tikkundannah ghal
disprezz in faciem curiee — inholoq suspett ta’ nuqqas ta’
imparzjalita fil-gudikanti u ghalhekk il-pro¢ess mehud kollu
kemm hu ma tax il-garanziji mehtiega biex ikun meghlub
kull pregudizzju li seta’ nholog minhabba t-tehid ta’
stqarrija minghand minorenni. Kaz iehor fejn instab ksur
kien dak ta’ Ptonka v. Il-Polonja®, fejn l-istqarrija ttiehdet
minghand mara li kienet fi stat ta’ vulnerabilita minhabba
alkoholizmu. Fil-kaz ta© Amutgan v. it-Turkija®, imsemmi
mill-attur ~ fir-rikors  tal-appell tieghu, instab ksur
f'¢irkostanzi fejn “the applicant was undoubtedly affected
by the restrictions on his access to a lawyer” ghax “He
maintained that he was illiterate and therefore he did not
know what was written in his statement taken by the
gendarmes. He also stated that this statement was not
read out to him and that he was forced to put his
thumbprint on the statement to authenticate it”’.

19. ll-parir ta’ avukat f'sitwazzjonijiet bhal dawn iservi
biex tingheleb dik il-vulnerabilita u biex tinghata garanzija
kontra kull abbuz fit-tehid tal-istqarrija.

20. Fil-kaz tallum, kif sewwa osservat I-ewwel qorti, |-
attur ma kien febda pozizzjoni ta’ vulnerabilita jew
inferjorita meta ghamel l-istqarrija. Kien ragel matur ta’ 55
sena. It-twegibiet tahom b’Certu hazen, jekk mhux
makakkerija, u mhux biss ma stgarr ebda htija izda anzi
fittex li jitfa’ I-htija fuq haddiehor. Kollox juri illi ma kienx fi
stat ta’ biza’, twerwir jew tfixkil, u ma kienx imqgarraqg biex
jistgarr ftija li ma kellux. Ma jistax jinghad illi l-istgarrija
tal-attur kienet determinanti fis-sejbien ta’ htija tieghu.

$ Q.E.D.B. 11 ta’ Dicembru 2008, rikors 4268/04.
N Q.E.D.B. 31 ta’ Marzu 2009, rikors 30310/02.

° Q.E.D.B. 3 ta’ Mejju 2009, rikors 5138/04.

6 Para. 18.

! Para. 15.
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21.  Barra minn hekk, ma jistax ma jkunx relevanti wkoll
il-fatt illi I-attur meta xehed quddiem il-magistrat inkwirenti
fis-6 ta’ Settembru 2002 tenna Il-istqarrija tieghu u
ikkonferma dak li kien qal lill-pulizija wara li, fil-prezenza
tal-magistrat, sema’ r-registrazzjoni ta’ dik I-istqarrija fuq
tape. Kif ga osservat il-qorti aktar il fug, I-ghajnuna ta’
avukat isservi biex taghti garanzija kontra kull abbuz fit-
tehid tal-istqarrija, izda din il-garanzija mhux l-avukat biss
jista’ jaghtiha. Din il-qorti ma tistax, bla ma turi nuggas ta’
fiducja fl-istituzzjoni JQudizzjarja tal-pajjiz, tghid illi I-
garanzija ta’ legittimita moghtija bil-prezenza ta’ magistrat
ma hijiex, fin-nuqgas ta’ prova kuntrarja, bizzejjed. Fil-kaz
tallum ma ngiebet ebda xiehda li tohloq imqar dell ta’
dubju dwar dan.

22. Fil-fehma tal-qorti ghalhekk dan Il-aggravju ma
jisthoqgx li jintlaga’.

23. L-ahhar aggravju jolgot ix-xiehda ta’ Guzeppi
Farrugia, u l-attur fisser dan l-aggravju hekk:

“Illi fit-tieni vertenza l-esponent jilmenta, prinCipalment, i
hu ma setax ikollu smigh xieraq minhabba i x-xhud
prin¢ipali  tal-prosekuzzjoni, Joseph sive Guzeppi
Farrugia, ma nstemax viva voce quddiemu biex huwa jkun
jista’ jikkontrolla lill-istess.

‘.. . jidher li I-ewwel qorti ma apprezzatx bizzejed is-
sustanza ta’ dan l-aggravju. llli fi ftit kliem, l-ewwel gorti,
ghad li abbrac¢jat il-prin¢ipju li I-imputat irid ikollu d-dritt li
jezamina x-xhieda viva voce, ammettiet eccezzjonijiet
meta x-xhud ikun lahaq miet.

“llli perd l-aggravju tal-esponent imur hafna oltre minn
hekk . . .

“Illi I-aggravju principali f'dan ir-rigward huwa s-segwenti.
“Ii ghad li I-ligi fl-artikolu 646 u 550 tal-Kap. 9 tal-Ligijiet
ta’ Malta tidher li tammetti d-deposizzjonijiet uramentati
ta’ xhud u ’ttihom valur probatorju. fit-termini tal-artikolu
405, imbaghad, l-istess ligi taghti -dritt lill-imputat iharrek
dawn ix-xhieda ghall-kontro-ezami.

“li perd fil-kkaz in dizamina l-appellant ma seta’ qatt
juzufruwixxi ruhu minn dan id-dritt peress li Guzeppi
Farrugia kien ko-akkuzat.

‘i huwa palezi li ko-akkuzat ma jista® qatt jittella’
jiddeponi la favur u langas kontra I-imputat.
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“lli ghalhekk lanqas is-salvagwardja tad-dispost tal-
artikolu 405 ma kien[et] disponibbli ghall-esponent.

“Illi dan ir-rigward l-aggravju huwa limitat biss ghall-indoli
kostituzzjonali tal-argument, peress li quddiem Qorti
Kriminali, mbaghad, |-esponent jilmenta li kien hemm
indirizz  erronju tal-Imhallef meta ammetta i tali
deposizzjoni tigi mogqrija lill-gurati minhabba i kienet
xiehda inammissibli, essendo li kienet xiehda ta’ ko-
akkuzat.

“Illi ghalhekk il-kwistjoni tal-mewt o meno tax-xhud hija
ghal kollox estraneja mill-aggravju avanzat mill-esponent.
“li naturalment l-esponent imur oltre peress |i ged
jikkontendi li deposizzjonijiet ta’ xhieda mehuda minn
wara dahar I-imputat ghandhom iservu biss ghal finijiet ta’
kontroll u m’ghandhom gatt ikollhom valur probatorju.”

24.  Qabel xejn, il-gorti tosserva illi dan l-aggravju huwa
f'dan l-istadju intempestiv. L-attur ighid illi I-istqarrija ta’
Guzeppi Farrugia ma kellhiex tingieb b’xiehda u tingara
lill-gurati, u ressaq appell odinarju quddiem il-Qorti tal-
Appell Kriminali dwar dan. Bla ma tikkummenta fuq il-
meritu ta’ din is-sottomissjoni tal-attur, billi hija fil-
kompetenza tal-Qorti tal-Appell Kriminali, din il-gorti
tosserva illi jekk l-attur jinghata ragun mill-Qorti tal-Appell
Kriminali, il-kwistjoni setax jew le jaghmel kontro-ezami
Issir irrelevanti.

25. Dwar I-ilment kostituzzjonali tal-attur, il-gorti
ghalkemm tagbel illi I-prin€ipju tal-equality of arms irid illi
x-xhieda normalment jinstemghu fil-prezenza tal-akkuzat li
jkollu fakolta jaghmlilhom mistogsijiet ghall-kontro-ezami,
tosserva illi d-depozizzjonijiet guramentati quddiem
Magistrat fi stadju gabel il-bidu tal-pro¢ess kontra |-
akkuzat mhux bilfors huma bi ksur tal-jedd ghal smigh
xieraq, ukoll jekk, minhabba I|-mewt jew assenza
inevitabbli tax-xhud, Il-akkuzat ma jkollux okkazjoni
jikkonfrontah.

26.  Hekk, fil-kaz ta’ Artner v. I-Awstrja® I-Qorti Ewropeja
galet illi:

“As it was impossible to secure Miss L.'s attendance at
the hearing, it was open to the national court, subject to
the rights of the defence being respected, to have regard

8 Q.E.D.B. 25 ta’ Gunju 1992, rikors 13161/87.
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to the statements obtained by the police and the
investigating judge, in particular in view of the fact that it
could consider those statements to be corroborated by
other evidence before it”

27.  Ukoll, filkkaz ta’ Doorson v. I-Olanda® I-Qorti
Ewropeja osservat illi:

“79. Repeated but unsuccessful attempts were made to
bring the named witness R. before the Regional Court,
following which the applicant withdrew his request to have
him heard . . . . In the appeal proceedings R. was brought
before the court by force, but absconded before he could
be questioned ... A subsequent attempt to have him
brought before the Court of Appeal was likewise
unsuccessful, after which no further attempt was made ...
“80. Despite the Court of Appeal's efforts it was
impossible to secure R.'s attendance at the hearing. In
the circumstances it was open to the Court of Appeal to
have regard to the statement obtained by the police,
especially since it could consider that statement to be
corroborated by other evidence before it ... Accordingly,
no unfairness can be found in this respect ...”

28. L-istess inghad fil-kaz ta’ Ferrantelli u Santangelo
v. |-Italja’®, ¢itat mill-ewwel qorti, fil-kaz ta’ Calabrd v. |-
ltalja_u_I-Germanja™* u fil-kaz aktar recenti ta’ Mika v. I-
Isvezja™. Li huwa determinanti huwa jekk I-istqarrija tax-
xhud assenti kinitx il-prova wahdanija jew ewlenija kontra
l-akkuzat: “the Court has to determine whether the
applicant’s conviction was based solely, or in a decisive
manner, on K.’s statement in such a way that his right to a
fair trial was violated”®. Fil-kaz tallum jidher illi x-xiehda
ta’ Guzeppi Farrugia kienet korroborata mhux biss minn
fatti oggettivi (bhal fejn, kif u biex sar id-delitt) imsemmija
fl-istess xiehda li setghu jigi kontrollati u konfermati izda
wkoll bix-xiehda ta’ Benny Attard u Maria Attard, xhieda
ohra tal-prosekuzzjoni.

° Q.E.D.B. 26 ta’ Marzu 1996, rikors 20524/92.
10 Q.E.D.B. 7 ta’ Awissu 1996, rikors 19874/92.

1 Q.E.D.B. 21 ta’ Marzu 2002, rikors 59895/00.
© Q.E.D.B. 27 ta’ Jannar 2009, rikors 31243/06.
13 Ibid. para. 38.
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29.  Fic-cirkostanzi, ghalhekk, ma jistax jinghad illi I-fatt
illi ma setax jikkonfronta lil Guzeppi Farrugia u jaghmillu
kontro-ezami kien ta’ hsara ghall-jedd tal-attur ghal smigh
xieraq.

30. L-attur izda jghid illi I-ilment tieghu mhux illi
Guzeppi Farrugia ma setax jigi kontro-ezaminat ghax
miet, izda illi ma satax jigi kontro-ezaminat ghax bhala ko-
akkuzat ma kienx xhud ammissibbli. Dwar dan I-ilment il-
qorti terga’ ttenni dak li qalet fugq'*: jew l-attur jinghata
ragun mill-Qorti tal-Appell Kriminali, u Guzeppi Farrugia
ma kienx xhud kompetenti, ma kellhiex tingara l-istgarrija
tieghu u ma jkunx hemm fuq xiex jigi kontro-ezaminat;
jew l-attur ma jinghatax ragun, u Guzeppi Farrugia kien
xhud kompetenti u allura seta’ jigi kontro-ezaminat. F’kull
kaz, |-ilment tal-attur ikun superat.

31. Ghal dawn ir-ragunijiet dan I-aggravju wkoll huwa
michud.

32. ll-gorti ghalhekk tichad I-appell, tikkonferma f’kollox
is-sentenza appellata u tikkundanna lill-attur appellant
ihallas Il-ispejjez kollha tal-appell.

< Sentenza Finali >

14 Para. 24, supra.
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