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Citazzjoni Numru. 181/2009

Christopher BRINCAT, Lara Scicluna u Karl-Joseph
Brincat

VS

Emanuela CARUANA

[I-Qorti:

Dan huwa provvediment moghti ghall-finijiet u effetti kollha
tal-artikolu 173 tal-Kapitolu 12 wara verbal maghmul mill-
avukati tal-atturi waqt is-smigh tat-12 ta’ Frar, 2013, li bih
opponew li tinghata x-xhieda mill-avukat Kenneth Grima, li
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kien tressaq biex jixhed bhala xhud tal-imharrka, u dan
ghaliex I-istess xhud kien marbut bis-sigriet professjonali,
liema rabta ma setghetx tinhall ladarba I-klijent tieghu kien
miet;

Rat il-verbal maghmul mill-avukat tal-imharrka waqt I-
istess smigh u li bih qal li “I-personalita’ guridika tal-mejjet
titkompla fil-persuna tal-werriet tieghu, I-intimata, u
ghalhekk l-intimata hija legalment fpozizzjoni illi, minflok
il-mejjet, tezenta lil Dr Grima mis-sigriet professjonali illi
kien jorbtu versu Carmelo Brincat”;

Rat li, hekk kif inqala’ I-imsemmi episodju, [-Qorti waqqgfet
lix-xhud Dr Grima milli jkompli jaghti x-xhieda tieghu
sakemm tipprovdi dwar l-ammissibilita’ tieghu bhala xhud;

Rat in-Nota mressga mill-atturi fl-20 ta’ Frar, 20132, bir-
riferenzi taghhom dwar il-kwestjoni;

Rat in-Nota mressga mill-imharrka fis-27 ta’ Frar, 2013°
bir-riferenzi taghha dwar il-kwestjoni,

Ikkunsidrat:

Tqis li I-avukat Grima kien l-avukat tal-fiducja ta’ Carmelo
Brincat, missier I-atturi, li miet fDicembru tal-2006". L-
avukat imsemmi kien ukoll mandatarju tal-istess Brincat®;

Tqis li b'testment tieghu tas-6 ta’ Gunju, 2005, |-imsemmi
Carmelo Brincat halla b'werrieta universali u padruna
assoluta tieghu lill-imharrka®;

2 Pagg. 348 — 9 tal-process
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Tqis li l-avukat Grima kien deher ukoll fisem I-istess
Carmelo Brincat fkuntratt pubbliku tal-firda personali
bejnu u martu Margaret Brincat fl-20 ta’ Ottubru, 2006";

Tqis li I-avukat Grima tharrek biex ghas-seduta msemmija
jgib mieghu “kull dokument relatat (ma)l-kuntratt ta’
separazzjoni bejn il-mejtin Carmelo u Margaret Brincat,
partikolarment il-klawzola numru 5 tal-istess kuntratt, u
biex jixhed dwar it-testment ta’ Carmelo Brincat datat is-6
ta’ Gunju, 2005, u dwar il-kontenut tal-istess u dwar xiex
kien wassal ghal tali testment”;

Tqgis li I-igi trid li “L-avukat u I-prokuratur legali ma
Jistghux, minghajr il-kunsens tal-klijent, .... jigu mistogsija
fug hwejjeg Ili jkunu gew jafu, l-avukat jew il-prokuratur
legali billi jkunu gew fdati lilhom mill-klijent ghall-finijiet tal-

kawza...”®;

Tqis li l-atturi jishqu li din ir-rabta tista’ tinhall biss mill-
Klijent innifsu, u li I-hall tal-istess rabta ma jistax isir minn
haddiehor, b’'mod partikolari mill-werrieta tal-klijent i jkun,
kif I-gharef difensur tal-imharrka issottometta Ii jista’ jsir;

Tqis li I-ligi ma tfissirx jekk il-kelma “klijent” tridx titqies fit-
tifsira litterali taghha (bhal meta, b’ezempju, I-klijent ikun
persuna guridika) jew ukoll jekk fiha hemmx maghduda s-
successuri tal-klijent li jkun;

Tqis li I-kwestjoni tar-rabta ta’ avukat lejn il-klijent tieghu
hija wahda mis-sisien ta’ mgiba xiergqa u mehtiega
mistennija mill-professjoni legali mhux biss dwar ir-rabta
tas-sigriet professjonali, izda wkoll bir-rabta tal-

" Dok “B”, f'pagg. 6 — 10 tal-process
8 Art. 588(1) tal-Kap 12 (il-partijiet imhollija barra jirreferu ghas-sacerdot u dak li jkun sar jaf waqt il-grar)
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kunfidenzjalita’. Tali rabta tista’ tinhall biss mill-klijent jew
meta dan jirrinunzja ghalih®;

Tqis ukoll Ii d-dispozizzjoni tal-artikolu 588 tal-Kapitolu 12
tal-Ligijiet ta’ Malta jorbtu wkoll fil-kaz ta’ kxif permess
minn ligijiet specjali dwar is-Segretezza Professjonali®,
liema ligijiet jghoddu wkoll ghall-professjoni ta’ avukat™;

Tqis li d-dispozizzjonijiet tal-Kodiéi tal-Procedura Civili
taghna dwar ir-rabta tal-avukat jixhdu li dan huwa jedd ta’
harsien favur il-klijent, u mhux it-tgawdija ta’ jedd ta’
ezenzjoni li wiehed ikun imgieghel jixhed, kif jidher Ii huwa
|-kaz f'sistemi procedurali ohrajn bhalma huwa |-kaz fl-
ltalja™?;

Tqis li, taht is-sistema proc¢edurali ¢ivili Anglo-Sassonu (li
minnu jidher li nstiltu r-regoli tal-Kodici taghna dwar il-mod
kif jitmexxa |-proéediment quddiem qorti fkawza®™®) huwa
mizmum li “The privilege is in all cases the privilege of the
client and not of the solicitor or legal adviser and may be
waived by the client but not by the solicitor or legal

adviser*. Minbarra dan, “privilege is not lost by the

death of the client”®:

Tqis ukoll li llum huwa mizmum li “although originally
confined to advice about litigation, legal professional
privilege has long been extended to non-litigious
business. The test is whether the communication or
document is made confidentially for the purpose of legal
advice. Those purposes have to be construed broadly.
Privilege obviously attaches to a document conveying
legal advice from solicitor to client and to a specific

® Kap VI, reg. 3 tal-Kodi¢i tal-Etika u Mgiba ghall-Avukati

0 Artt. 6A, 6B u 9 tal-Att XXV tal-1994 (Kap 377)

L Art. 3(1) tal-Kap 377

2 Art. 249 C.P.C u Cost. 25.3.1997 (Nru. 87)

2 P de Bono Sommario della Storia della Legislazione in Malta (1897), Kap XVII, § 6, pagg. 321 —2; u H
Harding Maltese Legal History Under British Rule (MUP 1980) pagg. 153 —5

 Civil Procedure.Rules (The White Book) §31.3.27 (pag. 566)

5 Ibid. §31.3.28 (pag. 568)
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request from the client for such advice. ... Moreover,
legal advice is not confined to telling the client the law; it
may include advice about what should prudently and

sensibly be done in the relevant legal context™®;

Tqgis madankollu li “legal professional privilege of a party
to a claim enures for the benefit of the successor in title to
that party, at any rate, where the relevant interest

subsists™":

Tqis ghalhekk li z-zamma tal-privilegg mahlug bis-sahha
tar-rabta tas-sigriet professjonali fejn il-klijent ikun miet,
tinftiehem li ssehh ukoll ghall-benefic¢ju ta’ min jidhol fiz-
zarbun legali tieghu;

Tqis li hu stabilit li “the only recognized exception in
posthumous privilege cases is the testamentary
exception. This exception applies only when privileged
communications are sought in a dispute between parties
who claim an interest through the same decedent, either
by testate or intestate succession or by an inter vivos
transaction. The justification for this exception is that
oftentimes the decedent would have consented to
disclosure in order to carry out his or her testamentary

desires™®:

Tqis li r-regoli tal-pro¢edura jridu jithaddmu b’mod Ii jghinu
li I-kaz jitmexxa b’haqq u bit-tiftix tas-sewwa u li t-tifsir
taghhom ikun b’'mod li jghin li jintlahqu dawn I-ghanijiet u
mhux li jinzammu mistura hwejjed li jkunu ta’ fejda biex
dawk I-ghanijiet jintlahqui;

Tqis ghalhekk, li d-dispozizzjoni tal-ligi dwar is-sigriet
professjonali tghodd ukoll ghall-werriet tal-klijent tal-
avukat. Ghaldagstant, bhalma I-klijent jista’ jehles lill-

16 C.A. Balabel vs Air India [1988] 2 W.L.R., 1036
7 C.P.R. §31.3.29 (pag. 568)
%8 Swidler & Berlin and James Hamilton v. United States, 524 U.S. 399 (1998)
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avukat tieghu mir-rabta tas-sigriet professjonali, hekk ukoll
jista’ I-werriet/a tal-klijent;

Tqis i, fil-kkaz tal-lum, l-imharrka hija |-werrieta universali
ta’ Carmelo Brincat u hi diga’ stqarret li kienet gieghda
tehles lill-avukat tieghu mir-rabta tas-sigriet professjonali;

Ghal dawn ir-ragunjiet il-Qorti geghda tipprovdi dwar il-
kwestjoni mgajma mill-atturi billi:

Tichad l-oggezzjoni taghhom u ssib li I-Avukat Kenneth
Grima jinsab mahlul mir-rabta tas-sigriet professjonali
dwar il-fatti, kliem u struzzjonijiet li nghata minn Carmelo
Brincat ghaz-zmien |i l-istess avukat kien [-avukat tal-
fiducja tieghu u dwar is-servizzi professjonali lilu moghtija
u ghalhekk jista’ jitressaq b’xhud f'din il-kawza.

Moghti kameralment illum, il-Hamis 28 ta’ Frar, 2013.
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