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Seduta ta' I-14 ta' Jannar, 2013

Appell Civili Numru. 70/2011/1

Joseph Bugeja
versus
Avukat Generali

1. Dan huwa appell tal-attur minn sentenza moghtija
mill-Prim’Awla tal-Qorti Civili fil-kompetenza kostituzzjonali
taghha li ¢ahdet talba tieghu ghat-thassir ta’ process
kriminali u ta’ sentenza moghtija kontrieh fit-23 ta’ April
2009 mill-Qorti tal-Magistrati bhala Qorti ta’ Gudikatura
Kriminali, u ghall-hlas ta’ kumpens.

2. L-attur ighid illi dik is-sentenza nghatat bi ksur tal-
jedd fondamentali tieghu mhares taht l-art. 6 tal-
Konvenzjoni Ewropeja ghall-Protezzjoni tad-Drittijiet tal-
Bniedem u tal-Libertajiet Fondamentali [“il-Konvenzjoni]
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ghax wara li kien interrogat mill-pulizija hareg stqarrija bla
ma thalla qabel jiehu I-parir ta’ avukat, u nstab hati bis-
sahha ta’ dik Il-istgarrija.

3. ll-fatti relevanti huma dawn: I-attur jahdem fl-
Ajruport Internazzjonali ta’ Malta bhala loader: xoghlu hu
li jhott il-valiggi mill-istiva tal-ajruplan u jgeghedhom fuq il-
conveyor belt mnejn imbaghad jigbruhom il-passiggieri li
jkunu waslu fuq dik it-titira. Waqt spot check mill-
awtoritajiet l-attur intlemah jiehu xi bagalji u, flok
igeghedhom fuq il-conveyor belt, geghedhom fvettura.
Wara l-intervent tal-awtoritajiet instab illi dawn il-bagalji
kienu mimlija bi tjur u annimali illi [-importazzjoni taghhom
hija projbita. Ghalkemm dan kollu ngabad fuq film illi I-
kwalita tieghu kienet hazina u ghalhekk ma setax jingieb
b’xhieda, xehdu diversi ufficjali |i rawh isehh
b’ghajnejhom. L-attur ghamel stqarrija li fiha ammetta dan
I-ghemil tieghu. F’dak il-waqt ma kienx meghjun minn
avukat.

4. L-attur tressaqg quddiem il-Qorti tal-Magistrati (Malta)
bhala Qorti ta’ Gudikatura Kriminali u meta xehed ha lura
l-issqarrija li kien ghamel. ll-qorti, wara li gieset ix-xhieda
kollha u mhux biss I-istgarrija, ma emmnitx dak li xehed u
qgalet illi “m’ghandha l|-ebda dubju i I-verzjoni tal-fatti
moghtija mill-imputat meta huwa rilaxxja Il-istqarrija hija dik
li tirrifletti |-verita anki ghaliex din il-verzjoni tal-fatti hija
pjenament korroborata mix-xhieda ta’ [diversi xhieda]”.
Ghalhekk b’sentenza moghtija fit-23 ta’ April 2009 sabitu
hati.

5. L-attur ma appellax minn dik is-sentenza, izda,
b’rikors kostituzzjonali tat-3 ta” Novembru 2011 quddiem
il-Prim’Awla tal-Qorti Civili talab rimedju ghax qal illi I-fatt
illi ma kellux ghajnuna ta’ avukat meta kien gieghed jaghti
l-istqarrija kien bi ksur tal-jedd tieghu ghal smigh xieraq.
Ghalhekk talab illi I-qorti:

«tordna r-restitutio in integrum u dan billi tannulla I-
process kriminali ... u s-sentenza moghtija fil-konfront tal-
esponenti fit-23 ta’ April 2009;

«takkorda kumpens xieraq lill-esponent minhabba fil-
pregudizzju minnu soffert ...

«taghti dawk il-provvedimenti xierqa sabiex jigu mharsa d-
drittijiet tal-esponent.»
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6. L-ewwel qorti cahdet it-talbiet tal-attur wara i
ghamlet dawn il-konsiderazzjonijiet:

Qs eee el fdan il-kaz jidher li stqarrija li ghamel ir-
rikorrent, u li flha ammetta Il-involviment tieghu fir-reati li
kien akkuzat bihom, ittiehdet fiz-zmien meta ma kellux
dritt jitlob assistenza ta’ avukat. I¢-Cirkostanzi li wasslu
ghat-tehid tal-istgarrija mhux rilevanti ghax, bhala fatt, din
ittiehdet meta I-akkuzat ma kienx assistit mil-legali ta’
fiducja tieghu. Dan ma jfissirx, fil-fehma ta’ din il-qorti, i I-
proc¢eduri li ttiehdu kontra r-rikorrent huma nulli. Dan ged
jinghad ghal zewg ragunijiet principali.

«Fl-ewwel lok, id-dritt ta’ avukat ma nhologx bis-sentenzi
ricenti li tat il-Qorti Kostituzzjonali. Dan id-dritt kien jezisti
fiz-zmien |i ttiehdu I-pro¢eduri kriminali, meritu ta’ din il-
kawza, kontra r-rikorrent, u jekk dan tal-ahhar ma invokax
dak id-dritt fiz-zmien opportun, ma jistax issa, kwazi
sentejn wara s-sentenza tal-Qorti tal-Magistrati (Malta),
jinvoka dan id-dritt. Ir-rikorrent, wara li rrilaxxja I-istqarrija,
kellu kull opportunita jikkontesta |-istess quddiem dik il-
gorti. Hu ilmenta biss li l-istgarrija ma tirrispekkjax il-verita,
u tela’ jixhed biex jaghti verzjoni ohra li, skond hu, kienet
tirrispekkja dak li fil-fatt ara. Fl-ebda stadju, pero, ma gal
li hu kien gie mgieghel jiffirma I-istqarrija jew li, meta
ttiendet dik I-istgarrija, inkisrulu I-libertajiet fundamentali
tieghu. Inoltre, wara li nghatat is-sentenza mill-ewwel
gorti, ir-rikorrenti ma appellax mis-sentenza, u nagas milli
juzufruwixxi ruhu mill-opportunita illi jissolleva dan I-
aggravju quddiem il-Qorti tal-Appell Kriminali.

«QOltre dan, u fit-tieni lok, is-sejbien ta’ htija u I-piena ma
kinitx, fdan il-kaz, ibbazata biss fuq dak li gal ir-rikorrent
fl-istgarrija tieghu. ... ... ... Dwar I-involviment tar-
rikorrent fil-kaz, il-qorti kellha quddiemha ix-xhieda ta’
diversi persuni li gabdu lir- rikorrent in flagrante. ... ... ...
«ll-gorti, imbaghad, ghamlet referenza ghall-istgarrija tar-
rikorrent u ghad-depozizzjoni tieghu fl-awla. Il-qorti
osservat li l-istgarrija li ta “tirrifletti |-verita”, perd dan ma
jfissirx li hi strahet kompletament fuq dik l-istgarrija. Hi
sabet li dak li jirrizultalha mill-provi jindika htija tar-rikorrent
u li I-fatti li wassluha ghal din il-konkluzjoni kienu jirrizultaw
ukoll mill-istqarrija tar-rikorrent. Huwa ¢ar li anke minghajr
l-istgarrija, il-Qorti tal-Magistrati (Malta) kellha bizzejjed
provi fugiex issib il-htija tieghu.
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«ll-Qorti Kriminali [sic] ma gaghdetx biss fuq l-istqarrija |i
kien ghamel ir-rikorrent, izda ezaminat il-provi kollha u rat
li kien hemm provi ohra li jorbtuh mar-reat in kwistjoni.
Kwindi, fdan il-kaz, is-sejba ta’ htija ma kinitx bazata
unikament jew principalment fuq Il-istqarrija li ghamel ir-
rikorrent, izda fuq ¢irkostanzi ohra li wasslu ghall-qorti tqis
bhala ppruvat I-involviment tieghu fir-reati li kien akkuzat
bihom.

«Dan kollu apparti dak li galet il-Qorti Kostituzzjonali fil-
kaz ta’ [l-Puliziia vs Lombardi fis-sens illi “Din il-
gurisprudenza tal-Qorti Ewropea izda m’ghandhiex
ikollha effett retroattiv u taffettwa dawk id-decizjonijiet li
llum huma res judicata”. ... ... ...»

7. L-attur appella minn din is-sentenza b’rikors tat-12
ta’ April 2012. ll-konvenut wiegeb fit-30 ta’ April 2012 u
fisser ghala, fil-fehma tieghu, l-appell ghandu jigi michud.
8. ll-qorti sejra issa tqis wiehed wiehed |-aggraviji tal-
attur appellant.

9. L-ewwel aggravju jolgot |-ahhar parti tas-silta mis-
sentenza tal-ewwel qorti migjuba fuq. L-attur ighid illi
ghalkemm huwa minnu illi “I-gurisprudenza in kwistjoni tal-
Qorti Ewropeja m’ghandhiex ikollha effett retro-attiv”, u ma
tolgotx “dawk id-decizjonijiet li kienu res judicata fi zmien
meta giet zviluppata din il-gurisprudenza”, madankollu
dan il-prin¢ipju ma jolqotx il-kaz tieghu ghax:

«ll-kawza tal-Qorti Ewropeja fl-ismijiet Salduz vs Turkey
giet deciza fis-27 ta’ Novembru 2008; is-sentenza
ikkontestata giet moghtija mill-onorabbli Qorti tal-
Magistrati bhala Qorti ta’ Gudikatura Kriminali fit-23 ta’
April 2009. Ghalhekk huwa ¢ar li l-applikazzjoni tal-
prin¢ipju enuncjat mill-Qorti Ewropea f'dan ir-rigward ma
jkunx qed jaffettwa decizjoni li kienet diga saret res
iudicata fiz-zmien meta gie zviluppat, peress illi dan il-
prin¢ipju gie enuncjat qabel is-sentenza ikkontestata u
ghalhekk m’hemm I-ebda kwistjoni ta’ retro-attivita.

10. Bla ma tidhol fil-kwistjoni jekk il-jedd ghal ghajnuna
ta’ avukat huwiex jedd “gdid”, u jekk qorti — organu
gudizzjarju — ghandhiex is-setgha li tohloq jeddijiet godda
bla ma b’hekk tkun gieghda tuzurpa setghat legislativi, din
il-qorti tosserva illi I-kumment tal-ewwel qorti kien x’aktarx
wiehed obiter ghax sabet illi, fic-Cirkostanzi tal-kaz tallum,
ma kien hemm ebda ksur ta’ jeddijiet fondamentali u
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ghalhekk il-kwistjoni jekk il-jedd de quo inhologx gabel jew
wara hija biss akkademika.

11. Dan l-aggravju ghalhekk ikun relevanti biss jekk din
il-qorti ssib, kontra dak li sabet I-ewwel gorti, illi kien
hemm ksur tal-jedd fondamentali, u I-qorti terga’ tqisu
wara li tkun gieset l-aggraviji |I-ohra fil-meritu.

12. Fit-tieni aggravju l-attur ighid illi ma jagbilx mal-
ewwel qorti illi “¢-Cirkostanzi li wasslu ghat-tehid tal-
istqarrija m’humiex relevanti”.

13. Dak li effettivament qalet I-ewwel gorti huwa illi:
«i¢-Cirkostanzi li wasslu ghat-tehid tal-istqarrija mhux
rilevanti ghax, bhala fatt, din ittiehdet meta |-akkuzat ma
kienx assistit mil-legali ta’ fiducja tieghu.»

14. Jidher car illi I-attur ma fehemx illi b’dan il-kumment
l-ewwel gorti kienet gieghda tagbel mat-tezi tieghu — tajba
jew hazina — illi n-nugqgas ta’ ghajnuna ta’ avukat, ikunu xi
jkunu c¢-c¢irkostanzi li jwasslu ghal dak in-nuqqas, jista’
jwassal ghal ksur tal-jedd ghal smigh xieraq. Fil-fatt il-
gorti kompliet tghid:

«Dan ma ffissirx, fil-fehma ta’ din il-qorti, li I-pro¢eduri li
ttiehdu kontra r-rikorrent huma nulli.»

15. Dan ifisser illi I-ewwel qorti waslet biex ¢ahdet it-
talbiet tal-attur minkejja u mhux minhabba |-fatt li “¢-
cirkostanzi li wasslu ghat-tehid tal-istgarrija mhux
rilevanti”.

16. Dan l-aggravju, imsejjes fuq apprezzament hazin ta’
dak li riedet tghid I-ewwel gorti, huwa ghalhekk michud.
17. It-tielet aggravju jolgot l-osservazzjoni tal-ewwel
gorti illi “d-dritt ta’ avukat ma nhologx bis-sentenzi ricenti li
tat il-Qorti Kostituzzjonali. Dan id-dritt kien jezisti fiz-zmien
li ttiehdu I|-pro¢eduri kriminali, meritu ta’ din il-kawza,
kontra r-rikorrent”. L-attur ighid illi I-ligi li tat dak il-jedd
dahlet fis-sehh fl-2010" waqt illi I-pro¢eduri kontrieh
intemmu flI-2009, u ghalhekk ma hux minnu illi I-jedd kien
jezisti fiz-zmien li ttiehdu |-pro¢eduri kriminali.

18. Dan jikkontradi¢i dak li gal l-attur stess fl-ewwel
aggravju tieghu meta qal illi I-jedd inholoq bis-sahha ta’
sentenzi tal-Qorti Ewropea tad-Dirittijiet tal-Bniedem u illi
“dan il-prinCipju gie enuncjat gabel is-sentenza ikkonte-

! L-art. 355AT tal-Kodici Kriminali, 1i jaghti 1-jedd ghal parir legali, dahal fis-sehh
fl-10 ta’ Frar 2010 bis-sahha tal-Avviz Legali 35 tal-2010.
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stata”, u x’aktarx illi ghalhekk kienet gieghda tirreferi I-
ewwel qorti. Tassew illi I-attur gieghed jirreferi ghal meta
dahal fis-sehh l-art. 355AT tal-Kodic¢i Kriminali, izda din il-
kawza ma hijiex dwar jekk tharisx dak l-artikolu tal-ligi
ordinarja izda dwar jekk kienx hemm ksur ta’ jeddijiet
fondamentali.

19. Lijidher li riedet tghid I-ewwel qorti hu illi s-sentenzi
tal-Qorti Ewropea li ac¢ennaw ghall-jedd ta’ ghajnuna
legali kienu nghataw gabel ma ngatghu I|-pro¢eduri kontra
l-attur u kien ghalhekk illi galet illi I-attur kien imissu
ikkontesta l-istqarrijia tieghu ghar-raguni ta’ inkompatibilita
mal-art. 6 tal-Konvenzjoni f'dak I-istadju.

20. Ghalkemm in-nuqggas tal-attur li jikkontesta I-validita
tal-istqarrija f'dak I-istadju ma ffissirx nec¢essarjament illi
ma jistax jitlob rimedju kostituzzjonali, din ma Kkinitx ir-
raguni wahdanija li fugha l-ewwel gqorti sejset id-decizjoni
taghha u dan I-aggravju, wahdu, ma huwiex bizzejjed biex
din il-gorti thassar is-sentenza appellata.

21. Fir-raba’ aggravju tieghu I-attur jghid hekk:

«llli I-ewwel onorabbli gorti tghid ukoll fis-sentenza taghha
illi ghalkemm I-appellant kien ikkontesta |-kontenut tal-
istgarrija fil-mori tal-kawza quddiem il-Qorti tal-Magistrati
(Malta) huwa fl-ebda hin ma Imenta li kien gie mdieghel
jiffirma l-istqarrija in kwistjoni. Bir-rispett kollu jinghad illi
din hija konsiderazzjoni totalment irrelevanti u din il-linja
ta’ hsieb tmur kompletment kontra |-insenjament tal-Qorti
Kostituzzjonali ... ... ... F'dan ir-rigward issir referenza
ghas-sentenza tal-Prim’Awla tal-Qorti  Civili (Sede
Kostituzzjonali) fl-ismijiet ll-Pulizija vs Pawlu Grech, fejn
intgal illi “... xorta wahda jsehh ksur tal-artikolu 6 tal-
Konvenzjoni jekk il-persuna tinzamm mill-pulizija bla ma
tinghata |-opportunita li tiehu parir minghand avukat, imqar
jekk dik il-persuna tibga’ b’fommha mehjut il-hin kollu.
Minnha nnifisha, langas il-fatt |i I-istqarrija saret
volontarjament ma hija wisq rilevanti ghall-finijiet dwar
jekk l-istess stqarrija ttehditx minghajr ma I-persuna i
ghamlitha kellha I-ghajnuna ta’ avukat tal-fiducja taghha.”»
22. ll-jedd ghal smigh xieraq ma jinghatax biex min hu
hati jahrab il-konsegwenzi ta’ ghemilu minhabba xi
formalita nieqsa minn konsegwenzi gravi u reali. Qabel
ma dahal fis-sehh l-art. 355AT tal-Kodici Kriminali il-jedd
ghal parir ta’ avukat kien maghruf bhala element tal-jedd
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ghal smigh xieraq bil-hsieb illi jitharsu persuni illi
minhabba sitwazzjoni partikolari ta’ vulnerabilita, djghufija
jew biza’, setghu jaghmlu stqarrijiet li bis-sahha taghhom
jinsabu hatja meta fis-sewwa hatja ma humiex.

23. Hekk, il-kaz ta’ Salduz v. it-Turkija® kien dwar
zaghzugh li kellu biss sbatax-il sena meta gie arrestat u
interrogat mill-pulizija minghajr ma nghata I-ghajnuna ta’
avukat u ammetta li kien ha sehem fattivita politika
illegali. Meta, jumejn wara, rega’ Jie interrogat mill-
magistrat inkwirenti ¢ahad l|-akkuzi u gal illi I-ammissjoni
kien ghamilha tanht tehdid, swat u maltrattament fiziku u
psikologiku mill-pulizija. Fil-kaz ta’ Panovits v. Cipru® ukoll
l-investigat kien minorenni meta kien interrogat. Barra
minn hekk, minhabba I-imgieba hazina tal-avukat tieghu —
li I-qorti kellha tikkundannah ghal disprezz in faciem curise
— inholoq suspett ta’ nuqqas ta’ imparzjalita fil-gudikanti u
ghalhekk il-process mehud kollu kemm hu ma tax il-
garanziji mehtiega biex ikun meghlub kull pregudizzju li
seta’ nholog minhabba t-tehid ta' stqarrija minghand
minorenni.  Fil-kaz ta’ Plonka v. ll-Polonja* l-istqarrija
ttiehdet minghand mara li kienet fi stat ta’ vulnerabilita
minhabba alkoholizmu.

24. Fost s-sentenzi moghtija minn din il-gorti nsibu I-kaz
ta’ ll-Pulizija v. Esron Pullicino®, fejn il-persuna interrogata
kienet ghadha minorenni, u ta’ ll-Pulizija v. Alvin Privitera®,
fejn il-persuna interrogata kienet ilha biss erba’ xhur li
ghalqget it-tmintax-il sena.

25. Fil-kaz tallum ma ntweriex illi l-attur ibati minn xi
vulnerabilita partikolari jew li gie msawwat jew mhedded
jew imqarraq biex ghamel l-istqarrija. ll-prezenza ta’
avukat hija garanzija li ma jsirux abbuzi bhal dawn, izda I-
attur ma allegax li dan sehh fil-kaz tieghu. Li qal I-attur hu
illi I-istqarrija li iffirma ghaliha ma hijiex I-istgarrija li tassew
ghamel — din l-allegazzjoni hija I|-meritu tal-hames
aggravju u ngisuha aktar ’il quddiem.

2 Q.E.D.B. 27 ta’ Novembru 2008, rikors 36391/02.
s Q.E.D.B. 11 ta’ Dicembru 2008, rikors 4268/04.

4 Q.E.D.B. 31 ta’ Marzu 2009, rikors 30310/02.

5 Q. Kost. 12 ta’ April 2011, rik. 63/2009.

6 Q. Kost. 11 ta” April 2011, rik. 20/2009.

Pagna 7 minn 18
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

26. Certament illi Ijeddijiet fondamentali huma mahsuba
biex iharsu lil min hu dghajjef u vulnerabbli izda ma
humiex mahsuba biex bis-sahha taghhom il-hatja jaharbu
I-konsegwenzi ta’ ghemilhom. Il-jeddijiet fondamentali
huma wahda mill-kisbiet ewlenin tad-dritt: tkun tragedja
jekk jigu trivjalizzati u, aktar, dirottati ghas-servizz tad-
delinkwenza, bhallikieku issa nholoq xi jedd fondamentali
li min hu hati ma jinstabx hati.
27. Dan l-aggravju huwa, ghalhekk, michud.
28. Fil-hames aggravju tieghu l-attur ighid hekk:
«Fir-rigward tal-konsiderazzjoni tal-ewwel onorabbli qorti
illi I-appellant langas ma qal waqt li kien ged jixhed illi
nkisrulu |-libertajiet fundamentali tieghu, jigi sottomess bir-
rispett illi hekk kif I-appellant allega illi I-pulizija kienu kitbu
fl-istqarrija tieghu ammissjoni illi hu gatt ma ghamel, liema
allegazzjoni ma giet fl-ebda stadju ikkontestata mill-ufficjal
prosekutur, kienet il-Qorti tal-Magistrati (Malta) li kellha
tiehu dawk il-passi kollha necessarji sabiex tassigura I-
protezzjoni tad-drittijiet fundamentali tal-appellant, u n-
nuggas da parti tal-Qorti tal-Magistrati (Malta) li taghmel
dan m’ghandux jintuza kontra I-appellant.»
29. L-allegazzjoni tal-attur illi l-istgarrija iffirmata minnu
ma hijiex tassew dik li hu ghamel hija kwistjoni ta’
kredibilita li gisitha I-Qorti tal-Magistrati u waslet ghall-
konkluzjoni illi “I-gorti m’ghandha I-ebda dubju li I-verzjoni
tal-fatti moghtija mill-imputat meta huwa rilaxxja I-istqarrija
hija dik li tirrifletti I-verita anki ghaliex din il-verzjoni tal-fatti
hija pjenament korroborata mix-xhieda ta’ [diversi xhieda].
I¢-Cirkostanzi indikati mill-imputat sabiex jipprova
jiskredita dak kollu kontenut fl-istqarrija huma ghal kollox
inverosimili u ma jistghux jitwemmnu.” Setghet kienet
meritu ta’ appell, li kieku l|-attur tassew hassu aggravat
bis-sentenza tal-Qorti tal-Magistrati meta nghatat: fi kliem
iehor, hija I-meritu tal-proceduri penali u mhux ta’
proceduri kostituzzjonali.
30. Ghamlet sew mela I-ewwel gorti meta osservat illi
kien biss f'dawn il-proc¢eduri illi I-attur qgal illi l-istqarrija
ttiehdet bi ksur tal-jedd fondamentali tieghu. Ghalkemm
dan, fih innifsu, ma jzommux milli jiftah din il-kawza u
lanqas, wahdu, ma jwassal biex it-talbiet tieghu jigu
michuda, ma jistax ma jitfax dawl fuq kemm, ukoll fil-
fehma tal-attur innifsu, dak li issa gieghed iqisu bhala ksur
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ta’ drittijiet ma kellux konsegwenzi gravi u kien biss
nuqgas formali.

31. Dan, fil-fehma tal-qorti, huwa abbuz tal-process
gudizzjarju, u l-aggravju huwa mic¢hud.

32. Is-sitt aggravju tal-attur ighid hekk:

«llli lanqas ghandu jintuza I-fatt illi I-appellant ma appellax
quddiem il-Qorti tal-Appell Kriminali kontrieh mill-ewwel
onorabbli qorti wara li kienet diga skartat |-eccezzjoni
preliminari tan-nuqqgas tal-ezawriment tar-rimedji ordinarji.
Din il-konsiderazzjoni hija kontradizzjoni assoluta stante
illi biex I-ewwel onorabbli gorti accettat illi tiddeciedi fuq il-
mertu necessarjment ifisser illi kienet accettat is-
sottomissjoniet tal-appellant illi kien hemm raguni serji u
validi ghaliex huwa ma appellax quddiem il-Qorti tal-
Appell Kriminali»

33. L-ewwel gorti ma ¢ahditx I-e¢cezzjoni dwar rimedii
tant il-ligi ordinarja taht il-proviso ghall-art. 4(2) tal-Att
dwar il-Konvenzjoni Ewropea izda ma ipprovdietx dwarha,
ghalkemm in-nuggas tal-attur illi jingeda bir-rimedju tal-
appell xX'aktarx kellu jwassalha biex taghzel li ma tingediex
bis-setghat taghha taht dak I-Att. Dan izda ¢ertament ma
jwassalx ghall-konsegwenzi li jrid |-attur.

34. |ll-fatt illi l-attur ma appellax mis-sentenza tal-Qorti
tal-Magistrati jaghmilha ovvja ghal din il-qorti illi [-attur ma
hassux aggravat bis-sentenza — forsi ghax f'qalbu hass li
kienet tghid is-sewwa — u ghazel li jerga’ jiftah il-kwistjoni
meta sar jaf bis-sentenzi li nghataw fdawn l|-ahhar snin
minn din il-gorti u mill-Qorti Ewropeja u haseb illi jaghtuh
xi get out of jail free card. ll-qorti terga’ ttenni illi I-jeddijiet
fondamentali ma humiex mahsuba biex il-hatja jaharbu I-
konsegwenzi ta’ ghemilhom.

35. Is-seba’ aggravju jghid hekk:

«llli I-ewwel onorabbli qorti wkoll ghamlet interpretazzjoni
u applikazzjoni zbaljata tal-gurisprudenza illi zviluppat il-
prinCipju li n-nuggas ta’ assistenza legali gabel ma tigi
rrilaxata stqarrija jammonta ghal lezjoni tad-dritt
fundamentali ghal smigh xieraq. |I-Qorti Ewropea u |-Qorti
Kostituzzjonali nostrana kienu ¢ari hafna f'dan ir-rigward u
d-dritt ghall-assitenza legali gabel ma tittiehed stgarrija ma
giex limitat biss ghal dawk il-kawzi fejn I-istgarrija tkun I-
unika prova  tal-prosekuzzjoni. Skont il-Qorti
Kostituzzjonali nostrana, in-nuqqas ta’ assistenza legali fl-
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istadju inizjali tal-investigazzjoni jammonta ghal lezjoni
tad-drittijiet tal-akkuzat, u dan in linea mal-gurisprudenza
tal-Qorti Ewropea. Fil-fatt fil-gurisprudenza taghha, il-Qorti
Ewropea tenfassiza illi “The rights of the defence will in
principle be irretrievably prejudiced when incriminating
statements made during police interrogation without
access to a lawyer are used for a conviction.”

«llli ghalhekk dan imur kontra wiehed mill-ghanijiet
principali tal-artikolu 6 tal-Konvenzjoni, u cioe “equality of
arms between the investigating or prosecuting authorities
and the accused. ... At the same time, an accused often
finds himself in a particularly vulnerable position at that
state of the proceedings. ... In most cases this particular
vulnerability can only be properly compensated for by the
assistance of a lawyer whose task it is, among other
things, to help to ensure respect of the right of an accused
not to incriminate himself.” (Salduz, kwotat fis-sentenza lI-
Pulizija vs Mark Lombardi).

«llli dan ifisser [illi] I|-ewwel onorabbli qorti ghamlet
applikazzjoni u interpretazzjoni hazina tal-gurisprudenza
in kwistjoni meta waslet ghall-konkluzjoni illi peress li kien
hemm provi ohra ma kienx hemm lezjoni tad-drittijiet tal-
appellant minhabba |i ma ¢Jiex konéess id-dritt i
jikkonsulta avukat tal-fiduc¢ja tieghu gabel ma rrilaxxa I-
istgarrija in kwistjoni. ll-gurisprudenza fil-fatt ma tghidx
when incriminating statements are the only evidence on
which a conviction is based, izda tghid “.. when
incriminating statements made during police interrogation
without access to a lawyer are used for a conviccion”. Fil-
proceduri kontra l-appellant giet uzata tali stqarrija ghal
sejbien ta’ htija tal-appellant, u dan gie rilevat anke mill-
ewwel qorti. 1z-zewg elementi krucjali huma [-fatt illi r-
rikorrenti ma kienx gie koncess id-dritt li jikkonsulta avukat
gabel ma jirrilaxxa stgarrija u I-fatt illi din Il-istqarrija tkun
giet uzata fi proceduri kontrieh ghal sejbien ta’ htija. Fil-
kaz odjern dawn iz-zewg elementi jezistu u dan gie
stabbilit mill-ewwel onorabbli qorti. Ghalhekk [-appellant
umilment jissottometti illi I-konkluzjoni tal-ewwel onorabbli
gorti li ma kienx hemm lezjoni tad-drittijiet tieghu kienet
kompletament Zbaljata. ... ... ...»

36. Dan, fil-fehma ta’ din il-qorti, huwa I-gofol tal-
kwistjoni kollha. L-attur jippretendi illi, minkejja li hemm
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xhieda ohra, barra mill-istqarrija tieghu, li turi |-htija tieghu,
ghandu johrog hieles ghax ma kellux avukat mieghu meta
ghamel dik I-istgarrija.

37. Interpretazzjoni superfi¢jali wisq tas-sentenza ta’
Salduz ghandha mnejn twassal ghall-konkluzjoni Ii jrid I-
attur, viz. illi n-nuqgas ta’ ghajnuna ta’ avukat iwassal,
ghalhekk biss u ipso facto, ghall-ksur tal-jedd ghal smigh
xierag, u huwa minnu illi jekk tagra biss siltiet maghzula
mis-sentenza ta’ Salduz tista’ tasal ghal dik il-konkluzjoni:

«55. ... ... ... the Court finds that in order for the right to a
fair trial to remain sufficiently “practical and effective”
Article 6 8 1 requires that, as a rule, access to a lawyer
should be provided as from the first interrogation of a
suspect by the police, unless it is demonstrated in the light
of the particular circumstances of each case that there are
compelling reasons to restrict this right. Even where
compelling reasons may exceptionally justify denial of
access to a lawyer, such restriction - whatever its
justification - must not unduly prejudice the rights of the
accused under Article 6. The rights of the defence will in
principle be irretrievably prejudiced when incriminating
statements made during police interrogation without
access to a lawyer are used for a conviction.»

38. Madankollu, dik tkun konkluzjoni mghaggla wisq,
ghax dak li jinghad f'dik is-silta ghandu jinqara wkoll fid-
dawl ta’ dak li jinghad fpartijiet ohra tas-sentenza,
partikolarment fil-para. 51 et seqq.:

«51. The Court further reiterates that although not
absolute, the right of everyone charged with a criminal
offence to be effectively defended by a lawyer, assigned
officially if need be, is one of the fundamental features of
fair trial. Nevertheless, Article 6 § 3 (c) does not specify
the manner of exercising this right. It thus leaves to the
Contracting States the choice of the means of ensuring
that it is secured in their judicial systems, the Court's task
being only to ascertain whether the method they have
chosen is consistent with the requirements of a fair trial. In
this respect, it must be remembered that the Convention
is designed to “guarantee not rights that are theoretical or
illusory but rights that are practical and effective” and that
assigning counsel does not in itself ensure the
effectiveness of the assistance he may afford an accused.
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«52. National laws may attach consequences to the
attitude of an accused at the initial stages of police
interrogation which are decisive for the prospects of the
defence in any subsequent criminal proceedings. In such
circumstances, Article 6 will normally require that the
accused be allowed to benefit from the assistance of a
lawyer already at the initial stages of police interrogation.
However, this right has so far been considered capable of
being subject to restrictions for good cause. The question,
in each case, has therefore been whether the restriction
was justified and, if so, whether, in the light of the entirety
of the proceedings, it has not deprived the accused of a
fair hearing, for even a justified restriction is capable of
doing so in certain circumstances.

«53. These principles, outlined in paragraph 52 above,
are also in line with the generally recognised international
human rights standards which are at the core of the
concept of a fair trial and whose rationale relates in
particular to the protection of the accused against abusive
coercion on the part of the authorities. They also
contribute to the prevention of miscarriages of justice and
the fulfilment of the aims of Article 6, notably equality of
arms between the investigating or prosecuting authorities
and the accused.

«54. In this respect, the Court underlines the importance
of the investigation stage for the preparation of the
criminal proceedings, as the evidence obtained during this
stage determines the framework in which the offence
charged will be considered at the trial. At the same time,
an accused often finds himself in a particularly vulnerable
position at that stage of the proceedings, the effect of
which is amplified by the fact that legislation on criminal
procedure tends to become increasingly complex, notably
with respect to the rules governing the gathering and use
of evidence. In most cases, this particular vulnerability can
only be properly compensated for by the assistance of a
lawyer whose task it is, among other things, to help to
ensure respect of the right of an accused not to
incriminate himself. This right indeed presupposes that
the prosecution in a criminal case seek to prove their case
against the accused without resort to evidence obtained
through methods of coercion or oppression in defiance of
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the will of the accused. Early access to a lawyer is part of
the procedural safeguards to which the Court will have
particular regard when examining whether a procedure
has extinguished the very essence of the privilege against
self-incrimination. In this connection, the Court also notes
the recommendations of the CPT’, in which the committee
repeatedly stated that the right of a detainee to have
access to legal advice is a fundamental safeguard against
ill-treatment. Any exception to the enjoyment of this right
should be clearly circumscribed and its application strictly
limited in time. These principles are particularly called for
in the case of serious charges, for it is in the face of the
heaviest penalties that respect for the right to a fair trial is
to be ensured to the highest possible degree by
democratic societies.»

39. Partikolarment relevanti huwa dak li jinghad fil-bidu
tal-para. 52: “National laws may attach consequences to
the attitude of an accused at the initial stages of police
interrogation which are decisive for the prospects of the
defence in any subsequent criminal proceedings™. Ir-
referenza hawnhekk hija ghall-konsegwenza ta’ inferenza
sfavorevoli (“adverse inference”) kontra min jaghzel li ma
jwegibx ghall-mistogsijiet li jsirulu. Fil-ligi taghna kif kienet
fiz-zmien relevanti ghall-kaz tallum, gabel ma dahlu fis-
sehh [-art. 355AT u 355AU tal-Kodic¢i Kriminali, il-jedd Ii
tibga’ sieket u ma twegibx ghall-mistogsijiet |i jsirulek kien
assolut u bla kondizzjonijiet, u ma setghet issir ebda
inferenza minn dik |-ghazla. Ghalhekk, il-konsegwenzi li,
fil-fehma tal-Qorti Ewropeja, joholqu |-htiega ta’ parir legali
biex l-interrogat jaghzel iwegibx jew jibgax sieket, ma
jezistux fil-kaz tallum, ghax, ghalkemm l-attur ma setax
jaghzel li jkellem avukat qabel ma jwiegeb, seta’
liberament u bla konsegwenzi ta’ xejn jaghzel li ma
jwegibx.  Kien ikun mod iehor li kieku I-ligi kienet
tippermetti illi ssir xi inferenza mis-skiet.

40. Relevanti wkoll dak li jinghad fil-para. 54: “This right
[to assistance by a lawyer] indeed presupposes that the
prosecution in a criminal case seek to prove their case

! European Committee for the Prevention of Torture and Inhuman or Degrading

Treatment or Punishment.

8 Ara wkoll Ptonka v. II-Polinja, para. 34.
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against the accused without resort to evidence obtained
through methods of coercion or oppression in defiance of
the will of the accused”. Fil-kaz tallum ma saret ebda
allegazzjoni ta’ tehdid, vjolenza jew abbuz.

41. Ma ninsewx ukoll illi I-kaz ta’ Salduz kien wiehed
estrem u ec¢cezzjonali. L-akkuzi migjuba kontrieh mill-istat
tork kienu xaktarx ta’ natura politika — kien mixli, u
eventwalment instab hati, talli ha sehem fattivita ta’ partit
politiku u wahhal strixxun bil-kliem “Viva I-mexxej Apo” — u
kellu biss sbatax-il sena meta gie interrogat u ammetta
dan kollu minghajr ma nghata |-ghajnuna ta’ avukat.
Meta, izda, jumejn wara, rega’ gie interrogat mill-magistrat
inkwirenti ¢ahad l-akkuzi u qal illi [-ammissjoni kien
ghamilha taht tehdid, swat u maltrattament fiziku u
psikologiku mill-pulizija. Tassew illi hard cases introduce
bad law.

42. Ghandu jinghad ukoll illi I-Qorti Ewropeja wkoll fl-
istess kaz ta’ Salduz osservat illi I-ghajnuna ta’ avukat
waqt l-interrogazzjoni twassal ghal ksur tal-jedd ghal
smigh xieraq fil-kaz biss li, minhabba fhekk, il-gustizza
tal-process tkun kompromessa:

«Article 6 - especially paragraph 3 — may be relevant
before a case is sent for trial if and so far as the fairness
of the trial is likely to be seriously prejudiced by an initial
failure to comply with its provisions.”»

43. Ghalhekk, ma ntremiex ghalkollox il-principju illi |-
kwistjoni kienx hemm ksur jew le trid titgies “in the light of
the entirety of the proceedings”, ghax l-art. 6 jaghti jedd
ghal smigh xieraq u mhux jedd ghal parir ta’ avukat waqt I-
interrogazzjoni.

44. L-attur instab hati fuq xhieda ta’ min rah jaghmel ir-
reat u mhux biss bis-sahha tal-istqarrija tieghu — inqabad
in flagrante.  Din il-qorti terda’ ttenni illi d-drittijiet
fondamentali ma humiex mahsuba biex ihallu lill-hati
jahrab il-konsegwenzi ta’ ghamilu. Dan l-aggravju huwa
ghalhekk michud.

45. It-tmien aggravju huwa pratikament l-istess bhal dak
ta’ qablu, viz. illi huwa irrelevanti |-fatt li I-attur instab hati
fuq xhieda barra l-istgarrija:

9 Salduz v. it-Turkija, para. 50 (enfasi mizjud).
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«... l-ewwel onorabbli gorti ghamlet applikazzjoni hazina
tal-prinCipji enungjati fil-kaz ta’ Salduz meta iddecidiet illi
ma kienx hemm lezjoni tad-drittijiet tal-appellant ghaliex I-
Istgarrija ma kinetx l-unika prova prodotta mill-prosekuzz-
joni fil-pro¢eduri kriminali kontra tieghu. Din ic-cirkostanza
ma tohrogx mis-sentenza ta’ Salduz ... ... ... »

46. Ghall-istess ragunijiet moghtija ghacé-cahda tas-
seba’ aggravju, it-tmien aggravju wkoll huwa michud.

47. ld-disa’ aggravju jghid illi l-ewwel qorti ma tatx
importanza xierga ghall-fatt illi I-attur kien ikkontesta dak li
tnizzel fl-istqarrija tieghu. L-attur jghid illi:

«... huwa tal-umli fehma illi I-ewwel qorti kellha taghti
aktar importanza ’l-fatt |i I-istqarrija tieghu kienet
tikkontjeni ammissjoni illi huwa ikkontesta taht gurament
quddiem il-Qorti tal-Magistrati billi gal illi huwa gatt ma
kien ta tali ammissjoni lill-pulizija, liema allegazzjoni gatt
ma giet ikkontesta mill-prosekuzzjoni, meta giet biex
tidde¢iedi fuq il-mertu tal-kaz. Ghalkemm I-ewwel
onorabbli qorti ma taghmel |-ebda ac¢¢enn ghal din i¢-
cirkostanza partikolari, peress illi s-sottomissjonijiet tal-
appellant rigward |-e¢Cezzjoni prelimari tal-Avukat
Generali kienu jikkonéernaw din il-kwistjoni, u galadarba |-
ewwel onorabbli qorti ma accettatx |-e¢cezzjoni preliminari
tal-Avukat Generali, jidher illi I-ewwel qorti ac¢cettat din il-
verzjoni tal-fatti fir-rigward tal-ammissjoni kontenuta fl-
istgarrija tal-imputat. Il-fatt li perd meta giet biex tiddeciedi
fuq il-mertu, l-ewwel qorti skartat din i¢-Cirkostanza
kompletament wassal ghal decizjoni zbaljata fuq it-talbiet
tar-rikorrenti. Huwa stabbilit illi meta jsiru statements
inkriminanti minn persuni li ma jkunx inghatalhom id-dritt li
jikonsultaw avukat, u dawn I-istatements jintuzaw kontra
taghhom f'procedimenti kriminali ikun hemm lezjoni tad-
dritt fundamentali taghhom ghal smigh xierag. Multo
magis fkaz fejn ikun hemm ammissjoni ivvintata mill-
pulizija illi jkunu approfittaw ruhhom mill-vulnerabilita ta’
persuna li ma tafx tagra u ghalhekk ma tkunx tista’
tivverifika I-kontenut tal-istgarrija.»

48. Dan l-aggravju jixbah hafna lill-hames wiehed, u din
il-qorti terga’ ttenni illi I-kwistjoni jekk jitwemminx dak i
kien gal l-attur fl-istqarrija jew dak li xehed quddiem il-
Qorti tal-Magistrati hija kwistjoni ta’ kredibilita u mhux
kwistjoni kostituzzjonali, u ghalhekk kellha tigi dibattuta
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guddiem il-grati ta’ gurisdizzjoni penali u mhux dawk ta’
gurisdizzjoni kostituzzjonali. 1l-Qorti tal-Magistrati ghazlet
li temmen lix-xhieda l-ohra li xehdu quddiemha, u mhux
lill-attur, u ghalhekk emmnet ukoll dak li kien qal fl-
istgarrija li ta lill-pulizija. Seta’ appella minn din id-
decizjoni izda ma appellax. L-ewwel gorti gieset ukoll dan
iI-fatt meta, fis-sentenza appellata, qalet illi “l-Qorti
Kriminali [recte, il-Qorti tal-Magistrati] ma qaghdetx biss
fuq l-istgarrija li kien ghamel ir-rikorrent, izda ezaminat il-
provi kollha u rat li kien hemm provi ohra li jorbtuh mar-
reat in kwistjoni”.

49. Dan l-aggravju huwa ghalhekk bla bazi u huwa
michud.

50. L-ghaxar u l-ahhar aggravju ighid hekk:

«llli meta wiehed jara I-proceduri fl-intier taghhom, ukoll
jista’ jasal ghall-konkluzjoni illi I-appellant sofra lezjoni tad-
dritt tieghu ghal smigh xieraq, a kuntrarju tad-decizjoni tal-
ewwel onorabbli gorti. FI-ewwel lok id-drittijiet tieghu kienu
mill-ewwel ippregudikati minhabba illi ma nghatax id-dritt li
jikkonsulta avukat tal-fiducja tieghu qabel ma rrilaxxa
stqarrija. Imbaghad din I-istqarrija, li kienet minnha nnfisha
pregudikanti ghad-drittijiet tal-appellant, giet uzata kontra
tieghu fi proc¢eduri kriminali. ll-pregudizzju li sofra I-
appellant kien ukoll aktar gravi fis-sens illi ghalkemm
huwa kkontesta |-kontenut ta’ din I-istqarrija quddiem il-
Qorti tal-Magistrati, liema kontestazzjoni tista’ tghid li iet
prattikament accetata mill-prosekuzzjoni, il-Qorti tal-
Magistrati mhux talli ma hadet I-ebda passi biex tassigura
I-protezzjoni tad-drittijiet fundamentali tal-appellant, bhal
ma wara kollox kien |-obbligu taghha li taghmel, izda anzi
uzat din l-istgarrija kontra I-appellant fid-decizjoni taghha.
ll-provi li ndabu mill-prosekuzzjoni kontra I-appellant fil-
pro¢eduri quddiem il-Qorti tal-Magistrati kienu inkriminanti
proprju fid-dawl tal-istqarrija illi huwa rrilaxxa in vjolazzjoni
tad-drittijiet tieghu, u dan jemergi anke minn qari tas-
sentenza tal-Qorti tal-Magistrati. Ghalhekk huwa ¢ar illi,
anke meta wiehed jezamina l-intier tal-pro¢edura kriminali
kollha li ttiendet kontra l-appellant, ma jistax ikun hemm
Certezza illi d-dritt tieghu ghal smigh xieraq gie protett u
garantit mill-Qorti tal-Magistrati.

«F'dan is-sens l|-ewwel onorabbli qorti ghamlet
evalwazzjoni zbaljata tal-proceduri li ttiehdu fil-konfront
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tal-appellant peress illi strahet biss fuq dak li ntqal fis-
sentenza minflok ma gharblet sew I-intier tal-pro¢eduri.
Kieku saret din Il-evalwazzjoni, kien johrog car il-fatt illi
meta |-Qorti tal-Magistrati qalet illi x-xhud ... kien ra lill-
appellant mis-security monitors ipoggi bagalji fuq trolley
minflok ma jpoggihom fuq il-conveyor belt, kienet taghraf
illi 1-Qorti tal-Magistrati waslet ghal din il-konkluzjoni mhux
biss a bazi ta’ dak li qal dan ix-xhud izda ta’ dak li x-xhud
gal fid-dawl tal-istgarrija tal-imputat. Dan ghaliex ix-xhud
specifika illi I-kwalita tal-footage kienet hazina hafna u i
huma raw persuna tpoggi dawn il-bagalji fug trolley, izda
fl-ebda hin ma gharfu lill-appellant minn dan il-footage. Fil-
fatt, il-kwalita ta’ dan il-footage kienet tant hazina illi
lanqas biss gie prodott fil-proceduri bhala prova. Bir-
rispett kollu, ma jaghmilx sens, jekk konkluzjoni rigward
vjolazzjoni tad-dritt ta’ smigh xieraq tiddependi fuq l-intier
tal-proceduri, illi I-ewwel gorti tevalwa biss dak li jkun
intqal fis-sentenza. . L

51. Dan - aggraVJu ma Jghld xejn gdid nlief illi issa jrid illi
I-grati ta’ gurisdizzjoni kostituzzjonali jaghmlu valutazzjoni
gdida tal-provi tal-pro¢ess kriminali, bhallikieku |-
pro¢edura kostituzzjonali hija grad iehor ta’ appell. F’kull
kaz, l-allegazzjoni tal-attur illi I-ewwel qorti “strahet biss
fug dak li ntgal fis-sentenza minflok ma gharblet sew I-
intier tal-proceduri” hija ghal kollox gratuwita, ghax il-
verbal tas-seduta tas-6 ta’ Dic¢embru 2011*° quddiem I-
ewwel qorti jghid illi “I-gorti tara li ghandha timxi bhala
provi fuq l-atti tal-proc¢ess kriminali”. Naturalment, il-fatt illi
l-qorti ta’ gurisdizzjoni kostituzzjonali tqis “l-intier tal-
proceduri” ma jfissirx illi ghandha taghmel valutazzjoni
gdida tal-fatti, ghax il-kompitu taghha ma huwiex dak.

52. Ukoll, ma hu minnu xejn illi kien biss bis-sahha tal-
istqarrija illi kien maghruf illi I-persuna li dehret fuq il-
monitors kienet I-attur ghax il-Qorti tal-Magistrati fehmet illi
x-xhieda gharfu lill-attur u gabduh in flagrante, u mkien ma
tghid illi kien identifikat biss bis-sahha tal-istgarrija tieghu.
Li kieku ma ntgharafx, ghala ttiehed quddiem il-pulizija u
ntalab jaghti stqarrija?

53. ll-fatt jibga’ illi I1-Qorti tal-Magistrati gaghdet mhux
biss fuq l-istqarrija tal-attur izda wkoll fuq ix-xhieda ta’

10 Fol. 15 tal-process tal-ewwel qorti.
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dawk li rawh b’ghajnejhom. lIssa li jidher li jrid I-attur hu illi
kull fejn dik ix-xhieda kienet korroborata wkoll b’dak i
stgarr hu mal-pulizija, il-Qorti tal-Magistrati kellha
tiskartahal!

54. Dan l-aggravju wkoll huwa ghalhek michud.

55. Din il-qorti tagbel mal-ewwel qorti illi I-attur ma
garrab ebda hsara mill-fatt illi ghamel stqarrija meta ma
kellux I-ghajnuna ta’ avukat. Instab hati mhux bis-sahha
ta’ dik l-istgarrija biss izda wkoll fuq ix-xhieda ta’ min ra
b’ghajnejh. llI-fatt li ttehditlu l-istgarrija ma jissarrafx
f'ghotja ta’ impunita.

56. F’'dan l-istadju I-gorti tista’ ghalhekk tghaddi biex
tichad ukoll I-ewwel aggravju, illi I-konsiderazzjoni tieghu
thalliet ghal wara li jigi deciz jekk kienx hemm tassew ksur
tal-jeddijeit tal-attur''. Ladarba ma kien hemm ebda ksur,
il-fatt illi [-ewwel qorti gqalet, obiter, illi s-sentenza tal-Qorti
tal-Magistrati kontra I-attur kienet saret res iudicata gabel
ma gie maghruf il-jedd ghall-parir ta’ avukat ma hija ta’
ebda relevanza ghall-ghanijiet tal-appell.

[I-qorti ghalhekk tichad |-appell u tikkonferma s-sentenza
appellata. L-ispejjez kollha, kemm tal-ewwel grad u
kemm tal-appell, ihallashom I-attur.

< Sentenza Finali >

' Arapara. 11, supra.

Pagna 18 minn 18
Qrati tal-Gustizzja



