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QORTI TA' L-APPELL KRIMINALI

ONOR. IMHALLEF
LAWRENCE QUINTANO

Seduta tat-12 ta' Ottubru, 2012

Appell Kriminali Numru. 451/2011

lI-Pulizija
(Supt. Sharon Tanti)
(Spt. Maurice Curmi)
Vs
Omissis

Sentenza dwar it-tieni aggraviju tal-Avukat Generali

[I-Qorti,

1. (a) Rat l-akkuza dedotta kontra I-appellat Omissis
quddiem il-Qorti tal-Magistrati (Ghawdex) bhala Qorti ta’
Gudikatura Kriminali talli fOttubru, 1994 u matul it-tnax-il
sena ta’ gqabel, b’diversi atti maghmulin minnu ukoll jekk fi
zminijiet differenti, li jiksru I-istess disposizzjoni tal-ligi u li
gew maghmula b’rizoluzzjoni wahda, bi vjolenza
kkommetta diversi stupri fug il-persuna ta’ Omissis sa
minn meta kienet ghadha taht |-eta’ ta’ disa’ snin, u dan bi
ksur tal-Art 198 u 201(a)(b) tal-Kap. 9 tal-Ligijiet ta’ Malta;
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(b) Fl-istess dati, lok u cirkostanzi minghajr is-setgha
skont li-ligi ta’ awtorita® kompetenti u barra mill-kazijiet fejn
fihom il-ligi taghti s-setgha I-privat li jarresta |-hati, zamm,
arresta jew issekwestra lill-istess Omissis kontra I-volonta’
taghha u dan sabiex lill-istess minorenni, igighelha
taghmel jew toqghod ghal xi haga li toffendi I-misthija tas-
sess taghha u fl-istess waqt offendiha fuq il-persuna jew
heddidha bil-mewt u dan bi ksur tal-Art. 87(c) u (g) tal-
Kap. 9 tal-Ligijiet ta’ Malta;

(€¢) Fl-istess zmien, lok u ¢irkostanzi, b’ghemil Zzieni
kkorrompa lil Omissis u dan bi ksur tal-Art. 203(b) u (c)
tal-Kap. 9 tal-Ligijiet ta’ Malta;

(d) FI-1993 fil-, b’ghemil zieni kkorrompa lil Omissis dak
iz-zmien minorenni u dan bi ksur tal-Art. 203(b) u (c) tal-
Kap. 9 tal-Ligijiet ta’ Malta;

(e) Bejn 1-1988 u [-1992, fil-Omissis , b’diversi atti
maghmulin minnu wkoll fi zminijiet differenti, li jiksru I-
istess dispozizzjoni tal-ligi u |i gew maghmula
b’rizoluzzjoni wahda kkommetta korruzzjoni ta’ minorenni
u diversi attentati vjolenti ghall-pudur fuq il-persuna ta’
Omissis sa minn meta kienet taht l-eta’ ta’ disa’ snin,
meta huwa axxendent, mid-demm jew bi Zzwieg u
b’theddid jew b’qerq u dan bi ksur tal-Art. 201(a) u (b),
202(e) u (g), 203(b) u (c) u Art. 207 tal-Kap. 9 tal-Ligijiet
ta’ Malta;

(f) Fl-istess zminijiet u cirkostanzi, minghajr is-setgha
skont il-Ligi ta’ awtorita® kompetenti u barra mill-kazijiet
fejn fihom il-ligi taghti s-setgha I-privat li jarresta I-hati,
zamm, arresta jew issekwestra lill-istess neputija tieghu,
Omissis kontra I-volonta™ taghha u dan sabiex lill-istess
minorenni, igeghelha taghmel jew toqghod ghal xi haga li
toffendi |-misthija tas-sess taghha u fl-istess waqt
offendiha fuq il-persuna jew heddidha bil-mewt u dan bi
ksur tal-Art. 87(c) u (g) tal-Kap. 9 tal-Ligijiet ta’ Malta.

2. Rat is-sentenza tal-Qorti tal-Magistrati (Malta) bhala
Qorti ta’ Gudikatura Kriminali, li biha ddikjarat li I-appellat
mhux hati.
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3. Rat ir-rikors tal-appellant Avukat Generali minnu
pprezentat fis-7 ta’ Novembru, 2011, li bih talab li din il-
Qorti joghgobha tiddikjara s-sentenza nulla u bla effett jew
tirrevoka l-istess sentenza u ssib lill-appellat hati tal-
akkuzi kollha migjuba kontra tieghu u tinfliggi fuqu I-piena
jew pieni skont il-ligi.

4. Fliet |-atti kollha processwali.

5. Rat il-fedina penali aggornata tal-appellat esebita mill-
prosekuzzjoni fuq ordni tal-Qorti.

6.Rat illi I-aggravji tal-appellant fil-gosor huma s-segwenti
u cioe":-

1. in-nullita’ tas-sentenza minhabba Ili [-Magistrat
ghadda ghas-sentenza minghajr ma personalment sema
x-xhieda kollha u ghalhekk ma kienx f'pozizzjoni li jaghmel
evalwazzjoni tal-karattru taghhom;

2. bhala aggravju sussidjarju pero ukoll relatat, ir-
raQunament zbaljat u rragonevoli tal-provi li ghamlet il-
Qorti tal-Magistrati sabiex waslet ghal-liberazzjoni tal-
imputat.

7. Rat is-sentenza taghha fejn din il-Qorti ¢ahdet I-ewwel
aggravju tal-Avukat Generali.

8. Rat is-sottomissjonijiet tal-Avukat Generali dwar it-tieni

aggravju. L-Avukat Generali ssottometta i |-
konsiderazzjonijiet tal-Ewwel Onorabbli Qorti huma
totalment irragonevoli. llli dan il-kaz jittratta dwar abbuz

sesswali fuq tlitt itfal minorenni li wahda minnhom bdiet
tigi abbuzata minn mindu kellha biss hames snin. Wahda
minnhom kellhom I-ewwel ghoxrin sena ta’ haijjitha
distrutti.

9. Huwa veru li I-kaz jiddependi hafna fuq il-kredibilita’ ta’
dawn it-tliet xhieda. |zda x-xhieda taghhom hija kredibbli.
Kif xehdet omissis giet abbuzata diversi drabi fuq perjodu
mifrux ta’ diversi snin. Omissis kienet vjolata b’'mod
sesswali minn mindu kellha hames snin. Omissis kellha
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esperjenza wahda. Hadd ma rrakkonta dak li kien ghadda
minnu b’'mod esagerat. Omissis gatt ma xehdet li kienet
ippenetrata mill-imputat minkejja li kellha tissottometti
ruhha ghal diversi kuri. Mill-band |-ohra Omissis xehdet
fug inc¢ident wiehed biss. Omissis. qgalet biss dak i
ghaddiet minnu. Dawn kienu tfal li kellhom jghaddu minn
theddid u agir abusiv u krudili. Wahda minnhom ghadha
tbati r-riperkussjonijeit sal-lum. Ix-xhieda kienu koerenti u
I-Prosekuzzjoni ressget ukoll diversi xhieda professjonisti.
Ma jidhirx i hemm xi konflitt fil-provi mressga mill-
Prosekuzzjoni.

10. Dan ovvjament sar meta l-imputat kien isib |-okkazjoni
u lok fejn ma jkun ged jarah hadd. Imbaghad meta tikber
hija haga naturali li thoss certa stmerrija meta tara min hu
l-imputat.  ll-konsistenza u |-mod kif xehdu dawn it-tliet
vittmi kien koerenti ghall-ahhar meta wiehed jikkonsidra
wkoll il-fatt li x-xhieda taghhom kellha tkopri diversi snin u
avvenimenti. Apparti dan, il-prosekuzzjoni ressqget diversi
xhieda professjonisti, kfi ukoll espert tal-qorti sabiex
tikkorrobora |-verzjoni taghhom, xhieda i lanqas biss
ikkonsidrat.

11. Rat ukoll in-Nota tal-osservazzjonijiet ipprezentata
mid-difiza ipprezentata fid-9 ta’ Jannar 2012. L-abbli
difensur issottometta li gie diversi drabi ribadit illi |-
apprezzament tal-Ewwel Qorti ka jkunx distrubat mill-Qorti
tal-Appell kemme-il darba hemm ragunijiet bizzejjed beix
legalment u fattwalment il-Magistrat kien intitolat jasal ghal
dik id-decizjoni. Dan specjalment ghandu jinghad fejn id-
dubju ghandu jmur favur l-akkuzat. F’dan il-kaz I-allegat
abbuz kien biss blackmail halli nafs id-dar iddur fuq il-
mara tal-appellant.

12. L-appellant kompla elabora dwar dan il-punt fin-Nota
ta’ 3 ta’ Mejju 2012. Huwa qal li s-sistema tal-appell
taghna terga’ tisma’ |-provi fil-kazi sommariji fejn ma jkunx
hemm traskrizzjoni tax-xhieda. ll-kaz huwa differenti meta
l-provi jkunu kompilati. Hemmbhekk il-Qorti tkun geghda
tirrevedi dak illi sar quddiem I-Ewwel Qorti. 1l-Qorti ma
tirrimpjazzax id-diskrezzjoni tal-prvi ezerc¢itata mill-ewwel
Qorti izda taghmel apprezzament profondit biex tara jekk
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kinitx ragonevoli fil-konkluzjoni taghha. Ma’ dan jizdied il-
principju illi kemm-il darba minn ezami approfondit fkaz li
tkun instabet ntija I-Qorti tal-Appell jidhrilha li bagaghlha a
lurking doubt allura hemmhekk il-Qorti ghandha thassar
is-sentenza li tkun sabet il-ntija.  L-istess prin¢ipju ma
japplikax dwar il-lurking doubt bil-maglub ghaliex il-lurking
doubt imur favur l-akkuzat u mhux kontra. L-
apprezzament tal-provi huwa lil min temmen mix-xhieda I-
ewwel Qorti jew le. U dan minhabba I-benefi¢¢ju li jkollha
I-Qorti li semghet xhieda jew kompletament jew in kontro-
ezami. L-apprezzament tal-veracita’ tal-prova mill-ewwel
Qorti hija aktar vinkolanti. L-appelat xehed ukoll u I-Qorti
ma setghetx ragonevolemnt u legalment tghaqgad il-
verzjoni wahda mal-ohra tal-parti Civili u tghid ‘hawnhekk
hawn zewg xhieda kontra dak li xehed I-appellat. Jekk I-
ewwel Qorti kellha dubju ragonevoli allura kellha tillibera.

13. Semghet it-trattazzjoni tal-abbli Prosekutur u tal-abbli
difensur fis-seduta tas-16 ta’ Mejju 2012.

Ikkonsidrat

14. Kif gie ripetutament ritenut mill-Qorti tal-Appell
Kriminali Inferjuri, normalment ma tvarjax |-apprezzament
tal-fatti li tkun ghamlet I-ewwel Qorti, sakemm

‘din il-Qorti ma tgisx li I-konkluzjoni tal-ewwel Qorti tkun
“‘unsafe and unsatisfactory”, u dana fis-sens li fuq il-provi li
jkollha gquddiemha I-Ewwel Qorti u li jkunu jinsabu traskritti
fil-process, hi suppost li ma tkun qatt waslet ghall-
konkluzjoni ta’ htija li tkun waslet ghaliha. U dana ghaliex
ghax kif gie ritenut mill-Qrati Inglizi :-

“..assuming that there was no specific error in the conduct
of the trial, an appeal court will be very reluctant to
interfere with the jury’s verdict (in this case, with the
conclusion of the learned Magistrate) because the jury will
have had the advantage of seeing and hearing the
witness, whereas the appeal court normally determines
the appeal on the basis of papers alone. However, should
the overall feel of the case - including the apparent
weakness of the prosecution evidence as revealed from
the transcript of the proceedings - leave the court with a
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lurking doubt as to whether an injustice may have been
done, then, very exceptionally, a conviction will be
quashed.” (Rex. v. Cooper (1969) 1 QB 276 per Lord
Chief Justice Widgery — Blackstone’s Criminal Practice
(1991) p.1392 citat b’approvazzjoni fl-appell Kriminali “ll-
Pulizija vs. Brian Caruana” (23.5.02 ).

15. S’intendi il-principju fdin is-silta ghandu jghodd ukoll
fkaz fejn il-Prosekuzzjoni ged tappella ghax jidhrilha li
mill-provi l-appellat kellu jinstab hati.

16. L-ezami li ghandha taghmel din il-Qorti mhux li tara
jekk taqgbilx jew le mal-konkluzjoni raggunta mill-Ewwel
Qorti, izda jekk dik il-konkluzjoni I-Ewwel Qorti setghetx
ukoll tasal ghaliha “safely” fuq il-provi li kellha quddiemha.
Sa hawn jasal I-ezercizzju revizjonarju ta’ din il-Qorti meta
si tratta ta’ apprezzament ta’ fatti.’

‘Dawn il-paragrafi qed jithallew barra biex ikun protetti I-
vittmi u b'rispett lejn il-moralita’ pubblika'.

Ikkonsidrat

56. Il-Qorti rat | l-artikoli mibghutin mill-Avukat Generali a
fol 21 li huma: I-artikoli 18, 198, 201(a)(b), 203(b)(c), 202
(e)(g), 207, 87(c)(qg), 17(b)(h), 31, 20 u 533 tal-Kap 9.

Punti ta’ Ligi
L-Istupru

57. Dwar ir-reat ta’ stupru, il-Professur Sir Anthony Mamo
jikkummenta hekk:

‘The carnal knowledge , that is the sexual connection,
distinguishes this crime form that of indecent assault. But
the connection need not be complete or consummated.
The crime is deemed to be complete by the
commencement of the connection without the necessity of
proving further acts......
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Violence is an essence of the crime and not merely an
aggravation of it....... The law does not specify what the
violence must consist in. The whole point is to determine
in each particular case whether the carnal knowledge took
place against the will of the victim and notwithstanding
such resistance as he or she could, having regard to his
or her physical strength and moral energy, offer.’
(Professur Sir Anthony Mamo Notes on Criminal Law
Part Il pagni193 u 194)

[I-Ligi tipprovdi wkoll ghal c¢ertu prezunzjonijiet dwar |-
istupru kif ukoll dwar il-gravanti tieghu.

Korruzzjoni tal-Minorenni.

58. IlI-Professur Mamo jikkummenta kif gej dwar dan ir-
reat:

‘The first ingredient of the cimre is the age of the victim
who must be below eighteen years of age.

The second ingredient which represents the material
element of the crime consists in the lewd acts.

[I-Qorti tal-Appell Kriminali (Inferjuri)  tkellmet dwar
x'inhuma dawn [-atti di libidine fis-sentenza taghha ‘ll-
Pulizija vs Thomas Wiffen'. 1l-Qorti esprimiet ruhha kif

gej.

‘Lewd acts are therefore all those acts ‘diretti ad ecitare la
propria concupiscenza verso piaceri carnali turpi per se
stessi 0 per le circostanze in cui si cerca di provocarli,
ovvero diretti a sodisfare sifatta concupiscenza’ (Manzini
V Commentario sul Codice Penali p 359). The duration of
these acts is immaterial for the nature of a lewd act.
There is no doubt in the mind of this Court that the
touching of the breasts or of the private parts of a young
girl — in the cae under examination appellant’s daughter
was not yet twelve years old when the first acts were
performed — with the intention of gratifying one’s libidinous
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tendencies or of arousing the sexual interest of the said
girl are lewd acts. As to the requirement of the actual
defilement, this is not something that can be measured
with any known scientific instrument, but has to be
assessed by the appointed judge.’

[I-Qrati taghna qalu wkoll li I-kongjugiment karnali huwa att
ta’ libidine. (Ir-Repubblika ta’ Malta vs Carmelo Spiteri —
20 ta’ Marzu 1989). (Ara wkoll dwar dan Notes on
Criminal Law Part Il tal-Professur Sir Anthony Mamo page
202 disat ivrus mill-ahhar vers).*

[I-Professur Sir Anthony Mamo jkompli hekk:

‘The third ingredient of the crime is the defilement. There
must be effectual defilement of the minor.

Hawnhekk din il-Qorti ged taghmilha ¢ara li m’hemm ebda
prova li xi wahda mill-vittma kienet korrotta.

Fl-ahharnett il-Professur Mamo jikkummenta hekk:

‘As to the intentional element of the crime, no specific
intent to sdefile is necessary. The defilement, whether
intended or not, must be cosnidered as a necessary
consequence of the lewd acts themselves......... If the
acts are inherently capable of this effect it is impossible to
maintain that the agent who willed the acts did not also
will and intend the consequences inherent in their nature.’

Sekwestru ta’ Persuna
59. Dwar dan ir-reat il-Professur Mamo jghid dan li §ej:

‘Now the material element of the crime under discussion
consists in arresting, detaining or confining any person

! <A carnal connection had with a minor without violence actual or constructive would
undoubtedly constitute this crime......Besides carnal connection, other lewd acts also of
lesser gravity perpetrated on the person or in the presence of a minor would constitute the
cirme, provided they are calculated to defile the minor by exciting sexual passion or
desire......One single act will be sufficient though the law uses the plural.
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against his will, without a lawful roder from the competent
authority......

The words ‘arrest’ ‘detention’ and ‘confinement’ are not
synonymous: each indicates a special manner in which an
attempt can be made on personal liberty. ‘Il reato esiste
sia quando alcuno si fermi nel mentre che agisce o
cammina; sian quando si faccia rimanere suo malgrado in
quel luogo ove si trova; sia gaundo finalment si trasporti
da un luogo ad un altro.’....... The illegal arrest may
subsist as an offence although it is nto followed by
detention or confinement. Thus a person may be
arrested without being incarcerated or confined in
any place...... (enfasi tal-Qorti).....

The crime is, in the thrid place, aggravated when the
person arrested, detaiend, or confined is subjected to any
bodily harm or is threatened with death...

And according to subparagraph (g)

‘If the crime is committed as the means of compelling a
woman to do an act or to submit to treatment injurious to
the mdoesty of her sex.’

Punti ta’ Fatt.
Ikkonsidrat

60. L-ewwelnett il-Qorti taghmilha ¢ara li meta x-xhieda i
jkunu nstemghu quddiem il-Qorti tal-Magistrati jkunu
ngabru b’attenzjoni, I-Imhallef Ii jkun ged jippresiedi I-Qorti
tal-Appell Kriminali (Inferjuri) jkun fpozizzjoni tajba ferm
biex janalizza dak li ntqal u jasal ghall-konkluzjoni sana.
F'dan il-kaz, il-partijiet sahansitra gablu li xhieda li kienet
instemghet minn Qorti diversament preseduta, setghet
issir parti mill-atti ta’ dan il-pro¢ess. Din il-Qorti ghamlet
aktar riflessjonijiet fug dan il-punt fis-sentenza taghha
dwar l-ewwel sottomissjoni maghmula mill-Avukat
Generali u, biex ma jkunx hemm repetizzjoni bla bzonn,
taghmel referenza ghal dik is-sentenza.
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61. It-tieni, dan huwa kaz ta’ jekk temminx jew le lid-
diversi xhieda.

62.1t-tielet, il-fatt li kien hemm nugqgas ta’ gbil bejn I-omm u
I-missier, b’'mod partikolari fuq immobbli specifiku, ma
jfissirx li wiehed ma jemminx lix-xhieda spec¢jalment meta
wiehed iqis li x-xhieda tmur diversi snin lura

63. Wara Ii gieset il-punti tal-Ligi esposti aktar ‘il fuq, il-
Qorti ser tgharbel is-sommarju tax-xhieda kif jidher aktar ‘il
fuq seriatim.

64.11-Qorti bdiet biex grat dak li xehdet Omissis ghal erba’
u anke hames darbiet. Meta xehdet kienet matura
bizzejjed u ghalhekk kienet taf x'qed tghid. Zgur li dan ma
kienx kaz li ged jissuggerilha xi hadd. Meta xhud taghti
dettalji ta’ meta kienet barra minn Malta? u kellha biss
hames snin turik illi ghaddiet minn trawma |i mhux ser
thalliha malajr. L-istupru kien repetut u sar hawn Malta
meta hija kellha hdax-il sena. L-abbuz rega’ kompla meta
gew lura Malta ghal kollox u kompliet I-imgiba mhux
xierga mill-missier. Ix-xhud gharfet taghzel ukoll bejn I-
imgiba tal-appellat u I-imgiba ta’ radel iehor li ma rnexxilux
ikollu relazzjoni sesswali maghha meta kienet izghar u i |-
appellat kien iweggaghha (ara fol 32, espressjoni bl-
Ingliz).. Minn din ix-xhieda jirrizultaw ‘| hemm minn kull
dubju dettat mir-raguni li din ix-xhud sofriet I-istupru
diversi drabi, li dan sar kontra r-rieda taghha, meta lanqas
kellha tnax-il sena u meta kellha problema fizika, li I-
appellat kien iweggaghha u jgaghilha taghmel xi haga li
toffendi I-misthija tas-sess taghha, u I-ghemil tal-appellat
kien jammonta wkoll ghal korruzzjoni tal-minorenni bil-
Kap 9. Jirrizulta wkoll li din ix-xhud kienet tinzamm
fkamritha kontra r-rieda taghha u li kien jheddidha sabiex
l-appellat ikun jista’ jasal ghall-ghanijiet tieghu. Ghalhekk
iI-Qorti ged tikkonkludi li I-Prosekuzzjoni ppruvat l-ewwel
tliet imputazzjonijiet dedotti kontra I-appellat.

2 Skont l-artikolu 5 tal-Kap 9 dawn I-atti xorta jsitghu jaqghu taht il-gurisdizzjoni tal-
Qrati Maltin
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65. Din ix-xhieda hija msahha wkoll bid-detallji li tat Dr
Astrid Camilleri, esperta mgabbda mill-Qorti, waqt li din ix-
xhud kienet ged tiddeponi.

[I-Qorti langas m’ghandha ghalfejn tiddubita minn dak li
xehdet Omissis kemm waqt I[-ezami kif ukoll fil-kontro-
ezami. Din illimitat ruhha ghal dak li gara biss u ma
gaghditx tivvinta dettalji li ma sehhux. Meta kienet
mistogsija jekk din kinitx xi haga ta’ moment, hija wiegbet
‘Iva.’ U jekk missierha kien innega li miss it-tfal hija galet
li missierha kien innega. Filfatt hafna mix-xhieda taghha
hija dwar dak li qaltilha li kien gara Omissis. U din
baqghet shiha kemm fl-ewwel kontro-ezami kif ukoll fit-
tieni kontro-ezami. Ghalhekk il-Qorti ged tikkonkludi li r—
raba’ imputazzjoni giet ippruvata.

66. 1I-Qorti ser tghaddi ghal dak li xehdet Omissis dwar
dak li sehh bejn [-1988 u 1-1992. F'dan il-kaz, I-
okkazjonijiet kienu aktar minn darba. Id-dettalji huma
grafi¢i u r-rezistenza ghall-atti maghmula fuq din ix-xhud
hija wahda gqawwija hafna u tohrod ¢ara. Issemmi Kif I-
appellat ghalaq il-bieb biex hi ma tkunx tista’ tohrog u
theddid |i sar minnu permezz ta’ mus. L-effetti kienu
tremendi u ppruvat ssib ghajnuna minn diversi fonti. Fil-
kontro-ezami baqghet ma ¢c¢aqilgitx mill-istorja taghha
ukoll jekk dan il-kontro-ezami sar zmien wara. II-Qorti ma
tara ebda raguni ghala m’ghandhiex temmen dak li galet
din ix-xhud li sahansitra rat kif talbet lil kuginitha thalli I-
flatt fejn kienu joqoghdu flimkien ghax fiha kienet ged tara
lil zijuha. Dawn mhux dettalji ivvintati. Dawn huma
dettalji genwinissimi. Li kieku kienu ivvintati ma kinux
johorgu bl-istess konvinzjoni. Barra minn hekk dan kollu
huwa msahhah minn dak li xehdet Omissis. Huwa tassew
li dak li xehdet Omissis dwar dak i galtilha Omissis
huwa teknikament hearsay. lzda l-hearsay evidence
tibga’ prova li ntqal ¢ertu kliem u I-prova tal-hearsay
evidence tista’ tikkorrobora dak li jkun gal xhud iehor.
L-istess kumment japplika ghal dak li xehdet Mariella
Blackman a fol 64 u li huwa riprodott aktar ‘il fuq.
M’hemmx dubju li fdawn I-atti jikkonfiguraw kemm ir-reat
ta’ korruzzjoni tal-minorenni kif ukoll dak ta’ attentat
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vjolenti ghall-pudur. Dan ir-reat sar bit-theddid (ta’ mewt
jew b’sikkina jew b’mus), bl-gheluq ta’ bieb, u minn ziju
tal-vittma u li ghalhekk I-appellat huwa axxendenti ghall-
allegat vittma bl-affinita’. L-allegata vittma ‘nzammet’ jew
kienet imrazzna milli ticcaqlaq kontra ir-rieda taghha u dan
biex issir xi haga li toffendi I-misthija tas-sess taghha. Id-
difiza ssottomettiet li x-xhieda moghtija minn din il-vittma
m’ghandux wiehed joqghod fugha minhabba xi mard
psikjatriku. [I-Qorti assolutament ma tagbilx ma’ din il-
fehma. Ir-rimarki li ghamlet il-Qorti tal-Magistrati waqt i
kienet ged tixhed din ix-xhud iservu biex idawlu lill-
gudikant. Juru wkoll li min ged jixhed mhux ged jixhed
ghall-gost izda li ged jghid certa affarijiet ghax ma jistax
jaghmel mod iehor. Ghalhekk il-Qorti ged tikkonkludi li |-
Prosekuzzjoni ippruvat il-hames u s-sitt imputazzjoni
dedotti kontra l-appellat ‘1 hemm minn kwalunkwe dubju
ragonevoli.

67. 1I-Qorti rat ukoll x’kellhom Xxjghidu xhieda ohra tal-
Prosekuzzjoni b’mod specjali x-xhieda ta’ Omissis u ta’
Omissis. Dawn huma msejsa fuq dak li galulhom xi whud
mill-vittmi jew hadd iehor. (Ara, bhala ezempju, x'galet
Omissis.) Ghalhekk din ix-xhieda hija soggetta ghall-
hearsay rule li hija prova li sar ¢ertu kliem izda mhux tal-
fatti li sehhew. lzda, kif diga’ kien spjegat, ‘hearsay rule
evidence’ tista’ tikkorobora xhieda ohra li jkunu xehdu fil-
process. Din il-Qorti ghazlet li tistrien fuq ix-xhieda tal-
allegati vittmi.

68. II-Qorti grat ukoll bir-reqga dak li kien xehed I|-appellat.
Ix-xhieda tieghu prattikament tikkon¢entra fuq il-kwistjoni
dwar id-dar matrimonjali. Fil-kontro-ezami huwa c¢ahad I-
allegazzjonijiet kollha li saru. lzda I-Qorti ma ssibx li I-
verzjoni tal-appellat hija wahda attendibbli fejn jidhlu I-
allegazzjonijiet li saru kontrih. Ghalhekk il-Qorti kellha
tasal ghall-konkluzjonijiet taghha fil-paragrafi precedenti
hija u tanalizza x-xhieda diretta tal-allegati vittmi.

69. Ghalhekk din il-Qorti, wara li ezaminat ghal aktar minn
darba x-xhieda kollha li nstemghet waqt il-process, ged
tiddeciedi li I-Ewwel Onorabbli Qorti ma setghetx tasal
ghall-konkluzjoni li  waslet ghaliha legalment wu
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ragjonevolment. |l-fatt li |-verita’ bdiet hierga kollha wara
tilwim fuqg id-dar matrimonjali bl-ebda mod ma jhassar li
dak li galu l-allegati vittmi kienet il-verita’ kollha dwar dak
kollu li kien sehh fug numru ta’ snin lil tliet persuni
differenti. Ebda ftehim jew coaching elaborat ma kien
iwassal ghall-mod kif xehdu I-allegati vittmi ghaliex kieku
sar hekk dawn kienu jingabdu fil-kontro-ezamijiet li saru —
xi whud dettaljati sew - jew inkella x-xhieda tal-appellat
kienet ixxejjen kollox bil-mod kif jixhed.

Konkluzjoni

70. Ghalhekk il-Qorti ged tilga’ t-tieni aggravju tal-Avukat
Generali, ged tirrevoka s-sentenza moghtija fl-ismijiet ‘II-
Pulizija vs Omissis f'dik il-parti fejn I-appellat kien dikjarat
li mhux hati u minflok ged issib lill-appellat hati tal-
imputazzjonijiet kollha migjuba kontra tieghu u bl-
applikazzjoni tal-artikolu 17(h) tal-Kap 9 ged tiddeciedi li t-
tieni u t-tielet imputazzjonijiet huma assorbiti fl-ewwel
imputazzjoni u li s-sitt imputazzjoni hija assorbita fil-
hames wahda u b’applikazzjoni tal-artikoli 17(b) u 18 tal-
Kap 9 qged tikkundanna lill-appellat ghal piena ta’
prigunerija ta’ tmien (8) snin u, ai termini tal-artikolu 533
tal-kap 9, ghall-hlas tal-ispejjez tal-espert/i mahtura mill-
Qorti hekk kif determinati mir-Registratur tal-Qorti.

[I-Qorti ged tordna li I-isem tal-appellat jitpogga fuq ir-

registru kkontemplat fl-Att dwar il-Protezzjoni tal-
Minorenni.’

< Sentenza Finali >
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