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1. F'din il-kawza I-attur qieghed jitlob rimedju ghax
ighid illi nkiser il-jedd tieghu ghal smigh xieraq meta ma
thalliex ikollu I-ghajnuna ta’ avukat waqt illi kien gieghed
jigi interrogat mill-pulizija dwar suspett illi ghamel reat, u
ttehditlu stgarrija, bi ksur tal-art. 39 tal-Kostituzzjoni ta’
Malta [“il-Kostituzzjoni”] u l-art. 6(1) u 6(3)(¢) tal-
Konvenzjoni Ewropeja ghall-Protezzjoni tad-Drittijiet tal-
Bniedem u tal-Libertajiet Fondamentali [“il-Konvenzjoni”].
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2. B’rikors tat-2 ta’ Dicembru 2010 [-attur talab illi I-
gorti, wara li tghid li hemm ksur tal-jeddijiet fondamentali
tieghu, taghti r-rimedji xierga, fosthom billi tordna illi I-
istgarrija titnehha mill-inkartament tal-process kriminali. L-
Avukat Generali ressaq l-eccezzjoni illi |-kawza hija
intempestiva, illi ma hemmx ksur tal-jeddijiet tal-attur u illi
fkull kaz ir-rimedju mitlub — Il-isfilz tal-istgarrija — ma
huwiex gustifikat.

3. B’sentenza moghtija fl-10 ta’ Ottubru 2011 (li
minnha qieghed isir dan l-appell) il-Prim’Awla tal-Qorti
Civili fil-kompetenza kostituzzjonali taghha ¢ahdet |-
eccezzjonijiet tal-konvenut, lagghet it-talbiet tal-attur, galet
illi kien hemm ksur tal-jeddijiet tieghu mharsa taht I-art. 6
tal-Konvenzjoni u ordnat illi I-istqarrija tal-attur titnehha
mill-inkartament tal-proc¢ess kriminali kontra tieghu, wara li
ghamlet dawn il-konsiderazzjonijiet.

«Ir-rikorrenti, fir-rikors promotur tieghu, jaghmel referenza
ghal pro¢eduri kriminali li nbdew kontra tieghu bl-att ta’
akkuza numru 47/2010 u fejn huwa qed jigi akkuzat, fost
affarijiet ohra, ta’ spa¢¢ ta’ droga kokaina u erojina.
Huwa jaghmel referenza ukoll ghall-istqarrijia tieghu li hu
rrilaxxja lill-Pulizija Ezekuttiva fis-7 ta’ Awissu 2002 waqt |i
kien ged jigi interrogat. Ir-rikorrenti jallega li meta rrilaxxa
din Il-istgarrija huwa kien ipprojbit milli ikkomunika u
jikkonsulta mad-difensur ta’ fiduc¢ja tieghu. Dwar dan il-
fatt hemm qgbil bejn il-partijiet kif jirrizulta mill-imsemmi
verbal tal-20 ta’ Jannar 2011. Fiz-zmien tar-rilaxx tal-
istgarrija in kwestjoni I-ligi taghna ma kinitx tipprovdi li I-
interrogat jista’ jkollu |-assistenza tad-difenur tieghu waqt li
jkun ged jigi interrogat u meta jkun ser jirrilaxxa stqarrija.
Minhabba dan kollu r-rikorrent isostni li gew lezi d-drittijiet
fundamentali tieghu, kif sanciti fl-artikolu 39 tal-
Kostituzzjoni ta’ Malta u fl-artikoli 6(3)(¢) u 6(1) tal-
Konvenzjoni Ewropea tad-Dirittijiet tal-Bniedem. Ghalhekk
ir-rikorrenti qed jitlob, prevja li jigi dikjarat li d-drittijiet
tieghu ghal smigh xieraq gew lezi, li jigi ordnat I-isfilz tal-
istqarrija in kwestjoni u li jinghataw il-provvedimenti u
direttivi xierqa sabiex jigu sanciti d-drittijiet inerenti u
fundamentali tal-esponent.

«L-artikoli ¢itati mir-rikorrenti u cioé l-artikolu 39 tal-
Kostituzzjoni u l-artikoli 6(3)(¢) u 6(1) tal-Konvenzjoni
Europea tad-Drittijiet tal-Bniedem (Kap. 319 tal-Ligijiet ta’
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Malta) huma simili f'dak li jipprovdu pero jista’ jinghad i |-
iImsemmi artikolu tal-Konvenzjoni hu aktar estensiv u dan
kif gie nnutat mill-Qorti Kostituzzjonali fil-kawza fl-ismijiet
[I-Pulizija vs Alvin Privitera deciza fil-11 ta’ April 2011. Is-
sub-artikolu (1) tal-imsemmi artikolu 39 jipprovdi li — “Kull
meta xi hadd ikun akkuzat b’reat kriminali ... huwa
ghandu jigi moghti smigh xieraq ghelug zmien ragonevoli
minn qorti indipendenti u imparzjali mwaqqfa b’ligi.”
«ls-sub-artikolu (1) tal-artikolu 6 tal-Konvenzjoni jipprovdi
— “Fid-decizjonijiet tad-drittijiet Civili u tal-obbligi tieghu jew
ta’ xi akkuza kriminali kontra tieghu, kulhadd huwa intitolat
ghal smigh imparzjali u pubbliku fi Zzmien ragonevoli minn
tribunal indipendenti u imparzjali mwaqqaf b’ligi ...".
«lIs-sub-artikolu (3)(¢) tal-istess artikolu 6 tal-Kap. 319
jipprovdi li kull min ikun akkuzat b’reat kriminali ghandu d-
dritt “li jiddefendi ruhu personalment jew permezz ta’
assistenza legali maghzula minnu stess jew, jekk ma
jkollux mezzi bizzejjed li jhallas l-assistenza legali, din
ghandha tinghata lilu b’xejn meta l-interessi tal-gustizzja
jehtiegu hekk”.

«L-ebda wiehed mill-artikoli ¢itati ma jistipula
specifikament li persuna li tkun ged tigi investigata mill-
Pulizia in konnessjoni ma’ xi allegat reat ghandha d-dritt li
tkun assistita, waqgt I-istess investigazzjonijiet u meta tkun
ser tirrilaxxja stqarrija, mill-konsulent legali ta’ fiduc¢ja
taghha jew li jkun gie assenjat lilha skond il-ligi. Gie
diversi drabi ritenut mill-Qorti Europea li dak li hu stipulat
fl-artikolu 6 tal-Konvenzjoni hu applikabbli ghal dak I-
istadju li jipprecedi proceduri kriminali quddiem il-grati
kompetenti kontra min ikun ged jigi investigat u interrogat
mill-Pulizija. Ghalhekk il-provedimenti in kwestjoni huma
wkoll applikabbli fil-fazi tal-investigazzjonijiet u tal-
interogazzjoni tal-investigat. Kwindi I-interrogat ghandu d-
dritt li jiddefendi ruhu bl-istess mod kif jista’ jiddefendi ruhu
fil-kors ta’ proceduri kriminali li jkunu ttiehdu kontra tieghu.
B’mod partikolari huwa ghandu d-dritt li jkun assistit minn
avukat gabel ma jibda jigi interrogat mill-Pulizija. Dan issa
hu prin¢ipju ben assodat li johrog minn diversi sentenzi
tal-Qorti Europea (vide Imbrioscia vs Svizzera tal-24 ta’
Novembru 1993 u Panovits vs Cyprus tal-11 ta’ Dicembru
2008), kif ukoll minn sentenzi tal-qrati taghna.
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«Gie wkoll ritenut, perd, li d-dritt ta’ access ghall-avukat
waqt l-istadju tal-pre trial m’'ghandux jitgies bhala dritt
assolut, u dan fis-sens li, meta jkun hemm ragunijiet validi,
tali access jista’ jigi b’xi mod limitat u suggett ghal
restrizzjonijiet. Kwindi r-regola hi li l-investigat ghandu d-
dritt li jikkomunika ma’ avukat fl-istadju in kwestjoni u biss
fkazijiet eccezzjonali tali dritt jista’ b’xi mod jigi limitat.
Ghalhekk ukoll jekk lill-investigat jigi negat id-dritt i
jikkonsulta mal-avukat tieghu, minghajr raguni valida, jista’
jwassal ghal lezjoni tad-drittijiet fundamentali tal-istess
investigat.

«Gie diversi drabi ribadit mill-istess Qorti Europea |i
sabiex jigi stabbilit li kien hemm, effettivament, lezjoni tal-
artikolu 6 in kwestjoni, ghandhom jigu ezaminati I-
proceduri kollha in kwestjoni fit-totalita taghhom. Kwindi |-
insenjament tal-Qorti Europeja hu li l-allegazzjoni tar-
rikorrenti ma tistax tittiehed wahedha izda ghandha tigi
ezaminata fil-kuntest tal-proc¢eduri fit-totalita taghhom u fl-
interezza taghhom. F’dan ir-rigward I-intimat isostni li |-
proceduri kriminali kontra r-rikorrenti ghadhom ma gewx
decizi u ghalhekk I-azzjoni tar-rikorrenti hi intempestiva
stante Ii jista’ biss jigi stabbilit jekk kienx hemm lezjoni
wara ezami tal-process fl-interezza kollha tieghu u cioe,
skond Il-intimat, wara li l-istess proc¢eduri jigu decizi.
«Fl-opinjoni ta’ din il-qorti hawnhekk mhux qged jigi deciz
jekk ir-rikorrenti huwiex hati jew le tal-akkuzi migjuba
kontra tieghu. Dan mhux il-kompitu ta’ din il-gorti, Ii, in
effett, trid tiddeciedi jekk sehhitx lezjoni tad-drittijiet
fondamentali tar-rikorrenti meta huwa rrilaxxja stqarrija
waqt l-investigazzjonijiet minnhajr ma seta’, qabel,
jikkonsulta ma’ avukat. Fis-sentenza fl-ismijiet [I-Pulizija
vs Alvin Privitera |-Qorti Kostituzzjonali (11 ta’ April 2011)
gie ritenut li “meta diga jkun hemm ragunijiet bizzejjed |i
fughom il-gorti tkun tista’ ssib li hemm lezjoni, il-qorti
m’ghandhiex toqghod tistenna sakemm jintemm il-kaz jew
li jigi attwalment miksur id-dritt pretiz biex tiddeciedi jekk
hemmx lezjoni jew le. Jista’ jaghti I-kaz li jkun tard wisq.
......... Fil-fehma ta’ din il-qorti n-nuqqgas ta’ assistenza
ta’ avukat fl-istadju ta’ investigazzjoni hu wiehed minn
dawn ic¢-Cirkostanzi li jistghu jippregudikaw id-dritt ta’
persuna akkuzata irrimedjabilment”.
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«Hawnhekk il-lanjanza hi li s-smigh tal-kawza kriminali
kontra r-rikorrenti mhux ser ikun xierag peress li meta
huwa rrilaxxja I-istqarrija, i giet esibita waqt il-
kompilazzjoni tal-provi kontra tieghu, ma kienx assistit
minn avukat stante li I-ligi lanqas biss kienet tippermettilu
li jikkomunika jew jikkonsulta ma’ avukat fdak I-istadju.
Jerga’ jinghad li dan hu wkoll ammess mill-intimat.
Ghalhekk kull ma hemm bzonn li jsir hu li jiQu ezaminati ¢-
cirkostanzi li fihom giet rilaxxjata I-istqarrija in kwestjoni.
[l-kontenut tal-istgarija u l-akkuzi migjuba kontra r-
rikorrenti huma irrilevanti ghall-finijiet tal-prezenti
sentenza, kif huma wkoll irrilevanti proc¢eduri u cirkostanzi
ohra konnessi mal-fatti in kwestjoni. Mhux il-kompitu ta’
din il-qgorti li tezamina I-provi in partikolari biex tivverifika
jekk hemmx jew le provi ohra |i jistghu jwasslu i
eventwalment ir-rikorrenti jinstab hati.

«L-istqarrija in kwestjoni giet rilaxxjata fis-sena 2002 u fiz-
zmien li giet rilaxxjata r-rikorrenti kien ilu mizmum il-habs
mill-1994. Dan jirrizulta mill-istess stqarrija in kwestjoni
tar-rikorrenti. Ma jirrizultawx fatti u ¢irkostanzi ohra dwar
dak li seta’ ppreceda r-rilaxx tal-istess stqarrija. |l-fatt
rilevanti hu i r-rikorrenti ma kkonsultax mal-konsulent
legali tieghu qabel irrilaxxja I-istess stqarrija stante li, anke
jekk ried li jkollu tali konsult, il-ligi, dak iz-zmien, ma Kinitx
tippermetti lill-interrogat jikkomunika ma’ avukat qabel ma
jirrilaxxja stgarrija. Meta r-rikorrenti rrilaxxja l-istqarrija
huwa ghamel att li seta’ jippregudikah irrimedjabilment u
kwindi [|-fatt li r-rikorrent ma kellux ac¢ess ghall-avukat
tieghu, f'dak l-istadju, u inoltre ma setax jikkonsulta mal-
istess avukat hu leziv tad-drittijiet fundamentali tieghu.
«Fl-isfond ta’ dak kollu li gie premess il-qorti jidhirlha li ga
hemm ragunijiet bizzejjed li fughom tista’ tikkonkludi i
hemm lezjoni tad-drittijiet fondamentali u ghalhekk ma
hemmx ghalfejn li tistenna li I-kawza kriminali in kwestjoni
tkun deciza. Il-fatt biss li r-rikorrent kien prekluz mill-ligi li
jikkonsulta ma’ avukat hu bizzejjed sabiex jigi konkluz i d-
dritt pretiz mir-rikorrenti gie miksur. Konsegwentement
ukoll I-ec¢cezzjoni tal-intempestivita kif sollevata mill-
intimat ghandha tigi michuda.

«L-intimat fl-ebda hin ma qal li d-dritt fondamentali in
kwestjoni tar-rikorrenti kellu b’xi mod jigi limitat jew ristrett
U angas u angas ma ¢gab ebda prova jew raguni valida

Pagna 5 minn 20
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

ghala tali dritt fil-konfront tar-rikorrenti kellu jigi limitat jew
ristrett.

«F’dan il-kaz fl-apprezzament tal-prezenti allegazzjoni tar-
rikorrenti ma hemmx bzonn li ssir evalwazzjoni tal-process
kriminali fl-intier tieghu. Kif ga gie rilevat hawnhekk mhux
ged jigi deciz jekk ir-rikorrenti hux hati jew le tal-akkuzi
migjuba kontra tieghu. Hu minnu li bhala princ¢ipju ma
jezisti I-ebda dritt fundamentali ta’ assistenza legali waqt |i
tkun qed tigi rilaxxjata I-istqarrija, perd jezisti d-dritt
fundamentali ta’ smigh xieraq fi process fejn xi hadd ikun
akkuzat b’reat kriminali. Kif ukoll ga gie sottolineat is-
smigh xieraq jimplika l-assistenza ta’ avukat mhux biss
waqt li jkun ged jigi celebrat il-pro¢ess proprju izda wkoll
fil-fazi li tipprecedi tali process. Hu ovvju li I-investigat jew
ahjar l-imputat xorta wahda jista’ jinstab li hu hati tal-
akkuzi fugq provi ohra perd ma jistax jinstab hati
semplicement u esklusivament fuq dak li jkun stqarr I-
istess imputat.

«Dak li hemm provdut fl-artikolu 6 tal-Konvenzjoni jimplika
li, fi pro¢eduri kriminali, I-prosekuzzjoni u d-difiza
ghandhom ikollhom “armi pari”. Dan I-istess artikolu
jimplika li jrid ikun hemm sens ta' Justizzja matul il-
process kollu kriminali u anke gabel ma jibda I-process
proprju. Hu ukoll indikattiv li minn ikun ged jigi interrogat
mill-pulizija ghandu jkollu ac¢ess ghall-avukat tieghu. In-
nuqggas ta’ tali access hu ta’ pregudizzju ghad-drittijiet tal-
interrogat u tad-difiza tieghu. Inoltre l-interrogat ghandu
jigi mwissi li hu jista’ jikkonsulta ma’ avukat waqt I-
interrogatorju u gabel ma jirilaxxja stqarrija.

«ld-drittijiet tad-difiza jigu serjament pregudikati meta I-
interrogat u, wara, l-akkuzat jaghmel stqarrijiet minnghajr
ma jkun assistit minn avukat, liema stqgarrijiet
jinkriminawh.  L-intimat issottometta |i waqt il-proceduri
kriminali li saru sa dan Il-istadju r-rikorrenti gatt ma sostna
li I-istgarrija in kwestjoni ghandha titgies li ttiehdet b’'mod
invalidu u dina s-sottomissjoni r-rikorrenti ssollevaha biss
f'dan l-istadju. Kif sostniet il-Qorti Kostituzzjonali fis-
sentenza @a citata |l-Pulizija vs Alvin_Privitera — “Ir-
rikorrenti ma kellu ebda terminu biex iressaqq il-lanjanza
tieghu”. L-intimat je¢cepixxi ukoll li r-rikorrent ma giex
imgieghel jirrilaxxja l-istgarrija u inoltre nghata s-solita
twissija qabel ir-rilaxx tal-istess stqarrija. Din I-istess
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sottomissjoni saret mill-appellant Avukat Generali fl-
imsemmija kawza (I-Avukat Generali hu in effett I-intimat
fdawn il-pro¢eduri) u fdan ir-rigward il-Qorti
Kostituzzjonali fl-imsemmija sentenza ta’ Privitera ghamlet
referenza ghad-dritt ghall-assistenza legali fl-istadju inizjali
tal-investigazzjonijiet, ghal-prin¢ipju li hadd m’ghandu
jinkrimina ruhu, u ghall-principju I-iehor li ghandu jinzamm
bilan¢ bejn id-drittijiet tal-akkuzat u dawk tal-
prosekuzzjoni. Dawn il-principji huma kollha attinenti mal-
kuncett ta’ smigh xieraq (“fair trial”). Fattur li hu importanti
u ghandu jerga’ jigi sottolineat hu li r-rikorrenti ma kellu
ebda dritt moghti mill-ligi biex ikun assistit minnn avukat.
«L-assistenza ta’ avukat hi necessarja sa mill-bidu tal-
investigazzjonijiet peress li l-investigat, fic-Cirkostanzi i
jkun jinsab fihom, jista’ jkun f'pozizzjoni vulnerabbli u dik
il-vulnerabilita tista’ b’xi mod tigi kumpensata bil-prezenza
tal-avukat tal-investigat. Jigi precizat |i fdan il-kaz ma
jirrizultax li r-rikorrenti b’xi mod kien aktar vulnerabbli meta
huwa rrilaxxja l-istgarrija pero hu fatt inkonfutabbli li r-
rikorrenti kellu d-dritt li jkun assistit waqt li jkun ged jidi
investigat u in partikolari meta jkun ged jirrilaxxja stqarrija.
Langas ma jirrizulta li r-rikorrenti qatt irrinunzja ghal dan
id-dritt. F’dan ir-rigward irid jinghad li r-rikorrenti langas
kellu dritt x’jirrinunzja.

«L-intimat issottometta li r-rimedju li ged jitlob ir-rikorrenti
cioe l-isfilz tal-istqarrija hu ingustifikat peress Ii I-funzjoni
ta’ din il-gorti tirrigwarda |-kompatibilita tac-¢irkostanzi i
flhom saret l-istgarrija mal-Konvenzjoni Europea u mal-
Kostituzzjoni ta’ Malta. Skond I-intimat il-kwestjoni tal-
isfilz tal-istgarrija ghandha tigi kkunsidrata mill-qorti
kompetenti ta’ Jurisdizzjoni penali li hi kompetenti biex
tevalwa l-validita u l-ammissibilita o0 meno tal-provi. F'dan
ir-rigward ghandha ssir referenza ghall-provvedimenti tal-
artikolu 46(2) tal-Kostituzzjoni i jipprovdi li din il-gorti
“tista’ taghmel dawk I-ordnijiet, tohrog dawk I-atti u taghti
dawk id-direttivi li tqis xierqa biex twettaq jew tassigura t-
twettiq” tad-drittijiet fundamentali specifikati fl-istess
Kostituzzjoni.  Kwindi jekk din il-qorti jidhrilha li biex
jitwettqu, b’mod effikaci, d-drittijiet fundamentali tar-
rikorrenti ghandu jigi ordnat I-isfilz tal-istqarrija dan jista’
jsir skond I-imsemmija provedimenti. Skond I-istess
provedimenti hu l-obbligu tal-qorti li taghti dawk I-ordnijiet
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u direttivi li jkunu intizi biex jassiguraw li d-drittijiet tar-
rikorrenti jigu tutelati u mwettqa. Kwindi fil-kawza odjerna
ghandu jigi ordnat I-isfilz tal-istgarrija in kwestjoni u dan
peress li |-istess stqarrija ttiehdet in vjolazzjoni tad-drittijiet
fundamentali tar-rikorrenti in partikolari kif sanciti bil-
provvedimenti tal-artikolu 6 tal-Konvenzjoni (Kap. 319 tal-
Ligijiet ta’ Malta).»

4. L-Avukat Generali appella minn din is-sentenza
b’rikors tal-25 ta’ Ottubru 2011. L-aggravji tieghu huma:
() illi I-ewwel qorti kien imissha lagghet I-e¢¢ezzjoni ta’
intempestivita; (i) illi ma kien hemm ebda ksur tal-jeddijiet
tal-attur ghax “ma jezisti |-ebda dritt fundamentali ta’
assistenza legali izda jezisti biss dritt fundamentali ta’
smigh xieraq meta bniedem ikun akkuzat b’reat kriminali”;
u (iii) illi r-rimedju moghti mill-ewwel qorti ma huwiex
wiehed gust.

5. L-attur wiegeb fil-11 ta’ Novembru 2011 u fisser
ghala, fil-fehma tieghu, l-appell ghandu jigi michud.

Dwar jekk I-Azzjoni hijiex Intempestiva

6. L-Avukat Generali jfisser I-ewwel aggravju tieghu
hekk:

Cevr e en id-dritt ta’ smigh xieraq irid ikun evalwat fir-
rigward tat-totalita tal-pro¢edura u mhux fir-rigward ta’
mumenti minnha bhal ma ged isir fdawn il-proceduri fejn
ged jiffukaw fuq I-istadju tal-interrogazzjoni.

Cevr en en fil-kkawza odjerna, ghalkemm [-att tal-akkuza in
konfront tal-appellat inhared, madanakollu, il-kaz ghadu
ma bediex jinstema’ u ghalhekk gabel ma jigi konkluz il-

guri ma jistax jinghad illi I-istqarrija per se tivvjola d-
drittijiet fundamentali tal-appellat.
«Ghalhekk, l-appellant jissottometti illi [-azzjoni tar-

rikorrenti hija wahda intempestiva u dan peress illi
effettivament qabel ma jkun sar u ntemm il-pro¢ess
penali, ikun prematur illi jsir minn din il-qorti |-ezercizzju li
jrid l-appellat, u dan peress illi dina |-onorabbli gorti
ghadha ma tistax tqis il-process penali kollu kemm hu —
ghax ghadu ma sarx — biex tkun tista’ tghid kienx hemm
ksur tal-jeddijiet fundamentali, mhux f'episodju izolat, izda
fil-kkuntest tal-pro¢ess meqjus kollu kemm hu.»

7.  Huwa minnu illi, kif ighid |-Avukat Generali, id-
decizjoni dwar jekk tharisx jew inikisrx il-jedd ghal smigh
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xieraq ghandha tittiehed fid-dawl tal-pro¢ess shih u mhux
biss ta’ mument partikolari tieghu. Huwa minnu wkoll illi,
kif tghid I-istess sentenza appellata, ma hemmx jedd
fondamentali ghal ghajhuna ta’ avukat waqt |I-
interrogazzjoni, izda I-jedd li jinghata huwa dak ta’ smigh
xieraq. Ghalhekk prima facie jista’ jidher li hu prematur li
tintalab dikjarazzjoni ta’ ksur tal-jedd ghal smigh xieraq
meta s-smigh ghadu ma sarx, u ghall-fatt biss li ttiehdet
stqarrija minghajr ma I-attur fdak il-waqt kellu ghajnuna ta’
avukat.

8. Madankollu, l-art. 46(1) tal-Kostituzzjoni u l|-art. 4(1)
tal-Att dwar il-Konvenzjoni Ewropeja (Kap. 319) jaghtu |-
jedd li jitlob rimedju mhux biss lil min ikun inkiser, jew ikun
gieghed jinkiser, jedd fondamentali tieghu izda wkoll il
min dak il-jedd tieghu “x’aktarx” illi sejjer jinkiser.

9.  Billi I-jedd ghal ghajnuna ta’ avukat waqt li gieghda
tittiehed stgarrija, ghalkemm mhux, fih innifsu, jedd
fondamentali, jista’ mhux eécezzjonalment iwassal, jekk
jigi michud, ghall-ksur tal-jedd ghal smigh xieraq, ma
huwiex il-kaz li tintlaga’ |-ec¢¢ezzjoni ta’ intempestivita.
Dan huwa wkoll fl-interess tal-ekonomija tal-gudizzju ghax
jekk, kif irid I-Avukat Generali, ikun biss wara li jintemm il-
process kriminali illi I-qorti tara jekk kienx hemm ksur tal-
jedd ghal smigh xieraq, dan jista’ jwassal biex dak il-
process jithassar u jkollu jsir mill-gdid, b’hela ta’ Zzmien u
riZorsi.

10. Ghal dawn ir-ragunijiet, huwa xieraq illi I-ezami tal-
iIment tal-attur f'materja hekk delikata jsir f'dan I-istadju, u
l-ewwel aggravju tal-Avukat Generali huwa ghalhekk
michud.

Dwar jekk hemmx Ksur tal-Jedd ghal Smigh Xieraq

11. Fit-tieni aggravju tieghu I-Avukat Generali jghid illi,
fil-meritu, ma hemm ebda ksur tal-jeddijiet tal-attur. Ifisser
dan l-aggravju tieghu hekk:

«In kwantu ghas-sejbien ta’ ksur tad-dritt ghas-smigh
xieraq in vjolazzjoni tal-artikolu 6 tal-Konvenzjoni
Ewropeja, |-ewwel onorabbli qorti ibbazat ruhha fuq il-fatt
illi fil-mument illi ttiehdet I-istqarrija kien hemm in-nuqqgas

totali ta’ legislazzjoni Ii tipprovdi ghall-assistenza ta’
avukat u dan fl-istadju gabel ma rrilaxxa l-istqarrija.
«llli I-ewwel gorti waslet ghall-konkluzjoni illi I-fatt inniffsu i

kien hemm divjet totali ghall-ac¢ess ghall-avukat lill-
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persuna suspettata allura dan imur kontra |-obbligi positivi
li ghandu I-istat sabiex jimplimenta I-artikolu 6 tal-
Konvenzjoni Ewropeja.

«L-appellant ma jagbilx ma’ dan ir-ragunament tal-ewwel
gorti u dan ghaliex bhala prin¢ipju ma jezisti I-ebda dritt
fondamentali ta’ assistenza legali izda jezisti biss dritt
fondamentali ta’ smigh xieraqg meta bniedem ikun akkuzat
b’reat kriminali. Kull meta I-Qorti Ewropeja sabet |i kien
hemm ksur tad-dritt ta’ smigh xieraq minhabba n-nuqqgas
ta’ assistenza minn avukat waqt I-interrogazzjoni mill-
pulizija, dejjem ikwalifikat il-gudizzju taghha u qalet i jekk
eventwalment il-persuna ma kienx ser jkollha smigh
xieraq fil-pro¢eduri kriminali, allura |-persuna ghandu dritt
ikun assistit minn avukat waqt |-interrogazzjoni.

«L-esponenti jirrileva wkoll illi dina l-onorabbli qorti diga
kellha l-opportunita illi tezamina lanjanzi simili ghal dawk
odjerni. llli dak li gie konkluz minn dina I-onorabbli qorti
huwa illi I-vjolazzjoni misjuba fSalduz ma ghandhiex
tinghata interpretazzjoni retroattiva. Fil-kaz odjern, |-
istqarrija ttiehdet fis-7 ta’ Awissu 2002, il-kumpilazzjoni
inbdiet fis-sena 2002 u nghalget fis-sena 2010.
Ghalkemm is-sentenza fil-kaz ta’ Salduz inghatat fis-27 ta’
Novembru 2008, l-appellat gatt ma qajjem dan il-punt
quddiem il-qorti istruttorja izda kien biss wara li inghalqget
il-kumpilazzjoni u l-appellat tpogga taht I-att ta’ akkuza illi
l-appellat gajjem il-kwistjoni odjerna.

«L-appellant jirrileva wkoll illi dak li stabilixxa I-kaz ta’
Salduz huwa biss principju tant hu hekk illi I-kawzi tal-
Qorti Ewropeja precedenti ghal Salduz qatt ma sabu
vjolazzjoni tad-dritt ghal smigh xieraq. Dan ifisser illi tali
prin¢ipju qatt ma jista’ jinghata interpretazzjoni retroattiva
izda se mai japplika biss ghal dawk l-istqarrijiet li ttiehdu
wara s-sentenza ta’ Salduz (27 ta’ Novembru 2008) u d-
dhul fis-sehh permezz tal-Avviz Legali 35 tal-2010 (10 ta’
Frar 2010) tal-provvediment fil-Kodic¢i Kriminali li jitratta I-
jedd ghall-parir legali gabel ma persuna tigi interrogata.
Interpretazzjoni differenti tal-kazistika tal-Qorti Ewropeja
hija certament illogika u dan peress illi l-istess Qorti
Ewropeja gabel is-sentenza ta’ Salduz qatt ma sabet
vjolazzjoni tal-artikolu 6 meta stqarrija ttiehdet minghajr
assistenza legali.
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«L-appellant jissottometti wkoll illi I-appellat bl-ebda mod
ma gie mgieghel jaghti l-istqarrija illi ta. Mill-istqarrija
nnifisha jirrizulta illi I-appellat inghata t-twissija skont il-ligi
senjatament li ma kienx obbligat |i jitkellem sakemm ma
kienx hekk jixtieq izda li dak li kien ser ighid seta’ jingieb
bhala prova kontra tieghu. L-appellat kien gieghed jifhem
l-import tac-Cirkostanza li kien jinsab fiha. L-appellat ma
gab |-ebda prova fis-sens illi huwa f'xi waqt stagsa jekk
kellux dritt ghall-assistenza legali. Dan irid jigi interpretat
ukoll fic-¢irkostanzi partikolari tal-kaz u cioe illi I-appellat
kien diga ghadda minn process kriminali u dan peress illi
precedentement ghall-ghoti tal-istgarrija mertu tal-kaz
odjern, l-appellat kien diga xellef dufrejh mal-gustizzja u
fil-mument tar-rilaxx tal-istess stgarrija kien ged jiskonta
sentenza ta’ hamsa u ghoxrin sena prigunerija. L-appellat
certament illi ma kienx intimidat mill-prezenza tal-pulizija
meta ta l-istqarrija tieghu jew li kien f'xi ambjent stramb u
estranju ghalih. Di piu, l-appellat fil-kaz odjern kellu hamsa
u tletin sena meta ta l-istqarrija u ghalhekk kuntrarjament
ghal Salduz, l-appellat ma kienx minorenni.»

12. L-attur wiegeb hekk:

«llli minkejja l-izviluppi kostituzzjonali radikali li sehhew da
ricenti proprju dwar id-dritt ghall-assistenza legali gabel
ma tittiehed l-istgarrija, I-Avukat Generali donnu jrid jibqa’
jghaddas rasu fir-ramel u jinsisti illi n-nuqqas ta’
assistenza legali gqabel ma tigi rilaxxata stqarrija mhux
leziv tad-dritt ghal smigh xieraq. Ghandu l-ardir jghid I-
Avukat Generali illi l-appellant la gie mgieghel jirrilaxxa
stqarrija, li nghata s-solita twissija li ma kienx obbligat
jitkellem, li ma jirrizulta li fl-ebda hin ma talab ghal
assistenza legali, illi ga ghadda process kriminali
precedentement, li mhux xi bniedem li ser ihossu intimidat
mill-pulziija u li meta irrilaxxa din l-istqarrija kellu hamsa u
tletin sena;

«llli b’dawn l-argumenti |-Avukat Generali donnu ged
jaghti x’jifthem illi I-ezami dwar jekk saritx lezjoni ta’ smigh
xieraq jew le ghandu jsir b’mod l-aktar suggettiv u dan
abbazi tal-persuna in kwsitjoni;

«llli -esponent jissottometti illi Alla hares il-grati nostrani
jabbrac¢jaw dan il-modus operandi meta jippronunzjaw
ruhhom fuq lanjanzi ta’ natura kostituzzjonali. llli kif ga
kellu okkazjoni quddiem l|-ewwel qorti, l-appellant jiehu
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okkazjoni jaghmel ampja referenza ghall-concurring
opinion tal-Imhallef Bratza li jissottolinea I|-principju illi I-
assistenza legali trid addirittura tigi provduta mill-istadju
tal-arrest.»

13. Tassew illi hemm element ta’ kontradizzjoni fil-
motivazzjoni tal-ewwel qorti illi, ghalkemm gablet illi “bhala
prinCipju ma jezisti I-ebda dritt fundamentali ta’ assistenza
legali waqt li tkun ged tidi rilaxxjata l-istgarrija, pero jezisti
d-dritt fundamentali ta’ smigh xieraq fi proc¢ess fejn xi hadd
ikun akkuzat b’reat kriminali”, waslet ghall-konkluzjoni illi
“I-fatt biss li r-rikorrent kien prekluz mill-ligi li jikkonsulta
ma’ avukat hu bizzejjed sabiex jigi konkluz li d-dritt pretiz
mir-rikorrenti gie miksur”, bhallikieku dan “il-fatt biss” u
wahdu, u indipendentement minn kull haga ohra, ipso
facto jwassal ghal ksur.

14. Din il-qorti ttenni illi I-jedd li jaghtu I-Kostituzjoni u I-
Konvenzjoni huwa dak ghal smigh xierag: ma hemm
ebda jedd li kull min hu akkuzat b’reat kriminali jigi liberat
minn dik I-akkuza, jew li I-akkuzat jinghata |-mezzi biex,
hati jew mhux, jinheles mill-akkuza, jew li, minhabba xi
irregolarita, tkun xi tkun, min fuq il-fatti ghandu jinstab hati
ghandu jithalla jahrab il-konsegwenzi ta’ ghemilu. Il-jedd
ghal smigh xieraq jinghata kemm biex, wara process fi
zmien ragonevoli u bil-garanziji xierga, min ma huwiex
hati ma jehilx bi htija, u biex jinghata |-mezzi kollha
mehtiega ghalhekk, u kemm biex min huwa tassew hati
ma jahrabx il-konsegwenzi tal-htija tieghu. Il-jedd ghal
smigh xieraq ma jinghatax biex min hu tassew hati jasal
biex, b’xi mod jew b’iehor, ma jwegibx tal-htija tieghu.
Jekk il-jedd ghal smigh xieraq, kif interpretat u applikat,
iwassal ghal hekk, mela hemm xi haga hazina hafna fis-
sistema tal-harsien tad-drittijiet.

15. Ghalhekk, li trid taghmel din il-gorti ma huwa la li
tara jekk l-attur huwiex hati jew le tal-akkuzi li ngiebu
kontrieh u langas li tara biss jekk I-attur kellux I-ghajnuna
ta’ avukat waqt Il-interrogazzjoni u tiegaf hemm: i
ghandha taghmel din il-gorti hu illi tara jekk dak in-nugqas
wassalx ghall ksur tal-jedd ghal smigh xieraq u hekk
inhologx il-perikolu illi I-attur jinstab hati meta ma kellux
jinstab hati. Jekk ma hemmx dak il-perikolu, mela ma
hemmx ksur.
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16. Li l-ezercizzju li trid taghmel il-qorti ma huwiex
wiehed purament formali, biex tara biss jekk sehhx “il-fatt
biss li r-rikorrent kien prekluz mill-ligi li jikkonsulta ma’
avukat”, huwa kompatibbli mad-decizjonijiet tal-Qorti
Ewropeja tad-Drittijiet tal-Bniedem f'din il-materja.

17. Hekk, fil-kaz ta’ Imbrioscia v. I-Isvizzera® il-Qorti
Ewropeja osservat illi:

«Other requirements of Article 6 - especially of paragraph
3% - may also be relevant before a case is sent for trial if
and in so far as the fairness of the trial is likely to be
seriously prejudiced by an initial failure to comply with
them.»®

18. Fil-fatt f'dak il-kaz il-gorti kienet sabet illi ma kienx
hemm ksur tal-jedd ghal smigh xieraq ghalkemm ir-
rikorrent ma kellux I-ghajnuna ta’ avukat waqt li kien
gieghed ikun interrogat.

19. Ukoll fil-kkaz ta’ Ahmet Mete v. it-Turkija* il-Qorti
Ewropeja ma sabitx ksur, ghalkemm f'dan il-kaz ukoll ir-
rikorrent ghamel stqarrija minghajr ma kellu ghajnuna ta’
avukat. ll-qgorti galet hekk:

«26. ... ... ... [E]lven assuming that the authorities
refused to assign him a lawyer, despite his explicit
request, the Court is of the opinion that the lack of legal
assistance at the early stage of the proceedings did not
deprive the applicant of a fair hearing. In reaching this
conclusion, the Court has taken into account the entirety
of the proceedings, in particular the fact that the applicant
had a lawyer throughout the proceedings before the izmir
State Security Court and the Court of Cassation.
Moreover, the Court notes that the Izmir State Security
Court based its final decision, not only on his statements
given in police custody but also on his statements given
during the hearings, his confessions made before the
public prosecutor and the statements of the other
accused. ... ... ...

! Q.E.D.B. 24 ta’ Novembru 1993, rikors 13972/88.

(3) Kull min ikun akkuzat b’reat kriminali ghandu d-drittijiet minimi li gejjin: ...
...... (¢) 1i jiddefendi ruhu persunalment jew permezz ta’ assistenza legali
maghzula minnu stess.

Para. 36. Enfasi mizjud.

4 Q.E.D.B. 25 ta’ April 2006, rikors 77649/2001.
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«27. The applicant’s lack of access to legal assistance
during the preliminary investigation cannot, therefore, be
considered to have deprived him of a fair trial within the
meaning of Article 6 88 1 and 3 (c) of the Convention.
«28. The Court concludes that this complaint is
manifestly ill-founded within the meaning of Article 35 § 3
of the Convention and must, therefore, be declared
inadmissible »

20. Tassew illi jidher illi fsentenzi aktar ricenti I-Qorti
Ewropeja x'aktarx bidlet I-atteggjament, u tidher li trid
taghti x’tithem illi I-ghajnuna ta’ avukat fkull waqt tal-
process penali, sa mill-ewwel interrogazzjoni, hija fattur
sine qua non ghal smigh xieraq. Hekk, fil-kaz ta’ Salduz
v. it-Turkija osservat illi>:

«55. ... ... ... the Court finds that in order for the right to a
fair trial to remain sufficiently “practical and effective”
Article 6 8 1 requires that, as a rule, access to a lawyer
should be provided as from the first interrogation of a
suspect by the police, unless it is demonstrated in the light
of the particular circumstances of each case that there are
compelling reasons to restrict this right. Even where
compelling reasons may exceptionally justify denial of
access to a lawyer, such restriction - whatever its
justification - must not unduly prejudice the rights of the
accused under Atrticle 6. The rights of the defence will in
principle be irretrievably prejudiced when incriminating
statements made during police interrogation without
access to a lawyer are used for a conviction.»

21. Ghandu jinghad, izda, illi I-kaz ta’ Salduz kien
wiehed estrem u ec¢cezzjonali. L-akkuzi migjuba kontrieh
mill-istat tork kienu x’aktarx ta’ natura politika — kien mixili,
u eventwalment instab hati, talli ha sehem fattivita ta’
partit politiku u wahhal strixxun (banner) bil-kliem “Long
live the leader Apo” — u kellu biss sbatax-il sena meta gie
interrogat u ammetta dan kollu minghajr ma nghata |-
ghajnuna ta’ avukat. Meta, izda, jumejn wara, rega’ gie
interrogat mill-magistrat inkwirenti ¢ahad l-akkuzi u qal illi
l-ammissjoni  kien ghamilha taht tehdid, swat u
maltrattament fiziku u psikologiku mill-pulizija.

° Q.E.D.B. 27 ta’ Novembru 2008, rikors 36391/02.
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22. L-istess kondizzjonijiet e¢cezzjonali u estremi kienu
prezenti wkoll f'kazijiet ohra fejn il-Qorti Ewropeja sabet
ksur minhabba n-nuqgas ta’ ghajnuna ta’ avukat. Fil-kaz
ta’ Panovits v. Cipru® l-investigat kien minorenni meta kien
interrogat. Barra minn hekk, minhabba I-imgieba hazina
tal-avukat tieghu — i I-qorti kellha tikkundannah ghal
disprezz in faciem curiee — inholoq suspett ta’ nuqqas ta’
imparzjalita fil-gudikanti u ghalhekk il-pro¢ess mehud kollu
kemm hu ma tax il-garanziji mehtiega biex ikun meghlub
kull pregudizzju li seta’ nholog minhabba t-tehid ta’
stqarrija minghand minorenni. Kaz iehor fejn instab ksur
kien dak ta’ Ptonka v. Il-Polonja’, fejn l-istqarrija ttiehdet
minghand mara li kienet fi stat ta’ vulnerabilita minhabba
alkoholizmu.

23. Kif sewwa u b’hafna ghaqgal qal I-Imhallef Rolfe fil-
kaz ingliz ta’ Winterbottom v. Wright (1842):

«This is one of those unfortunate cases ... in which, it is,
no doubt, a hardship upon the plaintiff to be without a
remedy but by that consideration we ought not to be
influenced. Hard cases, it has frequently been observed,
are apt to introduce bad law.»

24. Barra minn hekk, ghalkemm is-silta migjuba fug mill-
para. 55 tas-sentenza ta’ Salduz tidher xaktarx
kategorika, dak li jinghad f'dik is-silta ghandu jingara wkoll
fid-dawl ta’ dak li jinghad fpartijiet ohra tas-sentenza,
partikolarment fil-para. 51 et seqq.:

«51. The Court further reiterates that although not
absolute, the right of everyone charged with a criminal
offence to be effectively defended by a lawyer, assigned
officially if need be, is one of the fundamental features of
fair trial. Nevertheless, Article 6 8 3 (c) does not specify
the manner of exercising this right. It thus leaves to the
Contracting States the choice of the means of ensuring
that it is secured in their judicial systems, the Court's task
being only to ascertain whether the method they have
chosen is consistent with the requirements of a fair trial. In
this respect, it must be remembered that the Convention
is designed to “guarantee not rights that are theoretical or
illusory but rights that are practical and effective” and that

6 Q.E.D.B. 11 ta’ Dicembru 2008, rikors 4268/04.
! Q.E.D.B. 31 ta’ Marzu 2009, rikors 30310/02.
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assigning counsel does not in itself ensure the
effectiveness of the assistance he may afford an accused.
«52. National laws may attach consequences to the
attitude of an accused at the initial stages of police
interrogation which are decisive for the prospects of the
defence in any subsequent criminal proceedings. In such
circumstances, Article 6 will normally require that the
accused be allowed to benefit from the assistance of a
lawyer already at the initial stages of police interrogation.
However, this right has so far been considered capable of
being subject to restrictions for good cause. The question,
in each case, has therefore been whether the restriction
was justified and, if so, whether, in the light of the entirety
of the proceedings, it has not deprived the accused of a
fair hearing, for even a justified restriction is capable of
doing so in certain circumstances.

«53. These principles, outlined in paragraph 52 above,
are also in line with the generally recognised international
human rights standards which are at the core of the
concept of a fair trial and whose rationale relates in
particular to the protection of the accused against abusive
coercion on the part of the authorities. They also
contribute to the prevention of miscarriages of justice and
the fulfilment of the aims of Article 6, notably equality of
arms between the investigating or prosecuting authorities
and the accused.

«54. In this respect, the Court underlines the importance
of the investigation stage for the preparation of the
criminal proceedings, as the evidence obtained during this
stage determines the framework in which the offence
charged will be considered at the trial. At the same time,
an accused often finds himself in a particularly vulnerable
position at that stage of the proceedings, the effect of
which is amplified by the fact that legislation on criminal
procedure tends to become increasingly complex, notably
with respect to the rules governing the gathering and use
of evidence. In most cases, this particular vulnerability can
only be properly compensated for by the assistance of a
lawyer whose task it is, among other things, to help to
ensure respect of the right of an accused not to
incriminate himself. This right indeed presupposes that
the prosecution in a criminal case seek to prove their case
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against the accused without resort to evidence obtained
through methods of coercion or oppression in defiance of
the will of the accused. Early access to a lawyer is part of
the procedural safeguards to which the Court will have
particular regard when examining whether a procedure
has extinguished the very essence of the privilege against
self-incrimination. In this connection, the Court also notes
the recommendations of the CPT?, in which the committee
repeatedly stated that the right of a detainee to have
access to legal advice is a fundamental safeguard against
ill-treatment. Any exception to the enjoyment of this right
should be clearly circumscribed and its application strictly
limited in time. These principles are particularly called for
in the case of serious charges, for it is in the face of the
heaviest penalties that respect for the right to a fair trial is
to be ensured to the highest possible degree by
democratic societies.»

25. Partikolarment relevanti huwa dak li jinghad fil-bidu
tal-para. 52: “National laws may attach consequences to
the attitude of an accused at the initial stages of police
interrogation which are decisive for the prospects of the
defence in any subsequent criminal proceedings™. Ir-
referenza hawnhekk hija ghall-konsegwenza ta’ inferenza
sfavorevoli (“adverse inference”) kontra min jaghzel li ma
jwegibx ghall-mistoqgsijiet i jsirulu. Fil-ligi taghna kif kienet
fiz-zmien relevanti ghall-kaz tallum, gabel ma dahlu fis-
sehh [-art. 355AT u 355AU tal-Kodic¢i Kriminali, il-jedd i
tibga’ sieket u ma twegibx ghall-mistogsijiet |i jsirulek kien
assolut u bla kondizzjonijiet, u ma setghet issir ebda
inferenza minn dik I-ghazla. Ghalhekk, il-konsegwenazi i,
fil-fehma tal-Qorti Ewropeja, joholqu I-htiega ta’ parir legali
biex l-interrogat jaghzel iwegibx jew jibgax sieket, ma
jezistux fil-kaz tallum, ghax, ghalkemm l-attur ma setax
jaghzel li jkellem avukat qabel ma jwiegeb, seta’
liberament u bla konsegwenzi ta’ xejn jaghzel li ma
jwegibx.  Kien ikun mod iehor li kieku I-ligi kienet
tippermetti illi ssir xi inferenza mis-skiet.

European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment.

’ Ara wkoll Ptonka v. II-Polinja, para. 34.
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26. Relevanti wkoll dak li jinghad fil-para. 54: “This right
[to assistance by a lawyer] indeed presupposes that the
prosecution in a criminal case seek to prove their case
against the accused without resort to evidence obtained
through methods of coercion or oppression in defiance of
the will of the accused”. Fil-kaz tallum ma saret ebda
allegazzjoni ta’ tehdid, vjolenza jew abbuz.

27. Ghandu jinghad ukoll illi 1-Qorti Ewropeja wkoll fl-
istess kaz ta’ Salduz osservat illi I-ghajnuna ta’ avukat
waqt l-interrogazzjoni twassal ghal ksur tal-jedd ghal
smigh xieraq fil-kaz biss li, minhabba fhekk, il-gustizza
tal-process tkun kompromessa:

«Article 6 - especially paragraph 3 — may be relevant
before a case is sent for trial if and so far as the fairness
of the trial is likely to be seriously prejudiced by an initial
failure to comply with its provisions.**»

28. Naraw issa kif dawn il-prin¢ipji jolgtu I-kaz tallum.

29. Fil-kaz tallum [-attur kien ragel matur li da kien
gieghed jiskonta sentenza fil-facilita korrettiva meta kien
interrogat: l-istgarrija ghamilha fis-7 ta’ Awissu 2002 u
kien ilu |-habs mill-1994. Kellu esperjenza ta’ interrog-
azzjoni mill-pulizija u ma kienx xi minorenni jew ibati minn
xi forma ohra ta’ vulnerabilita hekk li facilment ikun
intimidit bl-ambjent fejn issir l-interrogazzjoni. Ghalhekk,
ma hemmx il-fattur li wassal ghal sejbien ta’ ksur tal-jedd
ghal smigh xieraq fil-kazijiet ta’ ll-Puliziia v. Esron
Pullicino', fejn il-persuna interrogata kienet ghadha
minorenni, u ta’ Il-Pulizija v. Alvin Privitera'?, fejn il-
persuna interrogata kienet ilha biss erba’ xhur li ghalqget it-
tmintax-il sena.

30. F’dan il-kuntest huwa relevanti dak li galet il-Qorti
Ewropeja fil-kaz ta’ Paskal v. I-Ukrajna®®: “the level of the
applicant’s expertise cannot be discounted in assessing
whether his consent to participate in the particular

questioning was well-informed”**.

10 Salduz v. it-Turkija, para. 50 (enfasi mizjud).

1 Q. Kost. 12 ta” April 2011, rik. 63/2009.

12 Q. Kost. 11 ta” April 2011, rik. 20/2009.

¥ Q.E.D.B. 15 ta’ Settembru 2011, rikors 24652/04.
14 Para. 78.
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31. Relevanti wkoll il-fatt illi I-attur kien mgharraf bil-jedd
tieghu li jibga’ sieket u ma jwegibx. Kif rajna, din I-ghazla
seta’ jaghmilha bla konsegwenzi ta’ xejn u ghalhekk
ghamilha b’liberta shiha. Ma hemm ebda xiehda u lanqas
allegazzjoni li kien mhedded jew imqarraq b’'weghdiet ta’
xi vantagg. Din il-liberta fl-ghazla jekk iwegibx jew le
taghti garanzija kontra kull pregudizzju minhabba awto-
inkriminazzjoni.

32. Relevanti wkoll il-fatt illi sakemm fetah il-kawza
tallum fit-2 ta’ Dicembru 2010 — wara li kienet maghrufa s-
sentenza ta’ Salduz — l|-attur gatt ma fittex li jiehu lura I-
istqarrija li kien ghamel jew li jichad dak li qal fiha. Dan
huwa sinjal li I-attur stess ma kienx gieghed ihoss illi
tgieghed taht svantagg ingust bl-istqarrija li, wara kollox,
ghamilha liberament.

33. Meta tqis ukoll illi l-attur ghad irid ighaddi mill-
process penali bil-garanziji pro¢edurali kollha li dan jaghti
u fejn jingiebu I-provi kollha, u mhux biss I-istgarrija tal-
akkuzat; illi matul dan il-pro¢ess l-attur sejjer ikollu I-
ghajnuna ta’ avukat; u illi I-imhallef togat sejjer iwissi lill-
gurati bil-perikolu illi jogoghdu biss fuq I-istqarrija meta
jiddeciedu dwar htija, bla ma jgisu wkoll il-provi I-ohra, uilli
l-imhallef sahansitra jista’ jwissi lill-Qurati biex jiskartaw |-
istqarrija jekk tingieb xiehda — li ma tressqitx quddiem din
il-qorti — li l-istgarrija ttiendet bi vjolenza, b’gerq jew
b’'tehdid, din il-qorti hija tal-fehma illi ma ntwera ebda ksur
tal-jedd ghal smigh xieraq bit-tehid tal-istqarrija tal-attur
minghajr ma kellu I-ghajnuna ta’ avukat.

34. Bhala garanzija addizzjonali, din il-gorti sejra tordna
illi kopja ta’ din is-sentenza tiddahhal fl-atti tal-process
kriminali sabiex il-paragrafu ta’ gabel dan jingieb ghall-
attenzjoni tal-gudikanti tad-dritt u tal-fatt.

35. Ladarba sejjer jintlaga’ t-tieni aggravju tal-Avukat
Generali, ma huwiex mehtieg illi I-gorti tgis ukoll it-tielet
aggravju, li huwa dwar ir-rimedju moghti mill-ewwel qorti.
36. Ghal dawn ir-ragunijiet il-qgorti tilga’ I-appell, thassar
is-sentenza appellata, tghid illi ma kien hemm ebda ksur
ta’ drittijiet tal-attur u tichad it-talbiet tieghu. L-ispejjez
kemm tal-ewwel grad u kemm tal-appell ihallashom I-attur
appellat.

37. Ir-registratur ghandu jara illi kopja ta’ din is-sentenza
tiddahnhal fl-atti tal-pro¢ess kriminali kontra I-attur.
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