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Seduta tat-28 ta' Gunju, 2012

Appell Civili Numru. 232/2011/1

Azrow International Trading Company Limited
V.
FIMBank p.l.c.

1. Dan huwa appell tas-socjetda konvenuta minn
sentenza preliminari moghtija mill-Prim’Awla tal-Qorti Civili
fis-17 ta’ Ottubru 2011 I|i ¢ahdet eécezzjoni tas-socjeta
konvenuti illi t-talbiet tal-attri¢i kif maghmula ma jistghux
jintlagghu ghax ir-relazzjoni guridika bejn il-partijiet ma
hijiex dik li fugha huma msejsa t-talbiet.

2. Is-socjeta attrici kienet fissret illi nghatat appalt mis-
socjeta estera Alem Aletkan Recycling Company [‘Alem”]
biex twaggaf motor vehicle recycling plant fi Tripli, il-Libja.
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Sabiex taghmel tajjeb ghall-hlas, Alem kisbet il-hrug ta’
irrevocable stand-by letter of credit bin-numru 51/2010
[“L/C 51/20107] favur l-attri¢i ghal disgha u ghoxrin miljun
euro (€29,000,000). Din il-letter of credit inharget min-
National Commercial Bank ta’ Tripli u giet konfermata mis-
so¢jeta konvenuta, wara |i din tal-ahhar thallset il-
confirmation charges relativi.

3. Bis-sahha ta’ dan, is-socjeta attrici bdiet ix-xoghlijiet,
danlet fi spejjez u wkoll ghamlet kuntratti ma’ terzi. Wara,
Is-socjeta attrici ghamlet l-ewwel talba ghal hlas taht il-
L/C 51/2010, u I-konvenuta fil-15 ta’ Lulju 2010 harget sitt
miljuni, hames mija u sebat elef u seba’ mija u hamsin
euro (€6,507,750). Meta izda fit-2 ta’ Awissu 2010 I-attrici
ghamlet talba ghal ghaxar miljun euro (€10,000,000) ohra,
din it-talba ma gietx onorata mill-konvenuta ghax qalet illi
n-National Commercial Bank ta’ Tripli kien hassar il-
L/C 51/2010 ghax kienet falza.

4. Is-socjeta attrici tenniet it-talba fil-11 ta’ Ottubru
2010 u wkoll b’ittra gudizzjarja tat-2 ta’ Marzu 2011, izda
ghalxejn, u ghalhekk saret din il-kawza li fiha I-attrici
gieghda titlob illi I-qorti:

I tghid illi |-konvenuta ghandha twettaq |-
obbligazzjonijiet gejjin mill-L/C 51/2010;

. tordna lill-konvenuta taghmel il-hlasijiet mitluba
mill-attrici taht il-L/C 51/2010;

il tghid illi I-attrici garrbet danni minhabba fin-nuqqas
tal-konvenuta li twettaq I-obbligazzjonijiet taghhha bhala
confirming bank taht il-L/C 51/2010;

\Y2 tillikwida d-danni li garrbet I-attrici; u

V. tordna lill-konvenuta thallas id-danni hekk likwidati,
flimkien mal-imghhaxijiet u l-ispejjez.

5. ll-konvenuta ressqget I-e¢¢ezzjoni, fost ohrajn, illi t-

talbiet ghandhom jigu michuda ghax ir-relazzjoni guridika
bejn il-partijiet ma hijiex dik li fugha t-talbiet huma msejsa.
Dik ir-relazzjoni, tghid il-konvenuta, ma hijiex regolata biss
bil-L/C 51/2010 — kif jaghti x’tifhem ir-rikors tal-attri¢i —
izda hija “prin¢ipalment” regolata bi ftehimiet ohra li langas
jissemmew fir-rikors u li huma:

I facility letter tal-24 ta’ Gunju 2010 li biha I-
konvenuta tat lill-attri¢i facilita bankarja sa erbgha u
ghoxrin miljun u tliet mitt euro (€24,300,000);
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i. guaratntee and indemnity agreement tal-24 ta’
Gunju 2010 li bih id-direttur u azzjonista wahdieni tal-
attrici iggarantixxa I-hlas lura ta’ kull somma mhallsa taht
il-facilita fuq imsemmija;

Iii. pledge of bank account/balances agreement, ukoll
tal-24 ta’ Gunju 2010, li bih l-attri¢i tat rahan lill-konvenuta;
u

V. ftehim iehor ta’ rahan, ukoll tal-24 ta’ Gunju 2010,
imsejjah terms and conditions governing the pledging of
goods, documents and receivables.

6. B’sentenza tas-17 ta’ Ottubru 2011 l-ewwel qorti
¢ahdet din I-eccezzjoni billi iddecidiet illi “t-talbiet attrici
huma ammissibbli u proponibbli kif maghmula minghajr
pero ... ma ... tidhol bl-ebda mod fil-mertu tal-azzjoni hlief
safejn hu permess ghar-rizoluzzjoni tal-ewwel e¢¢ezzjoni

tal-bank  konvenut”, wara |i ghamlet dawn il-
konsiderazzjonijiet:
«ll-gorti qed tithem |i I|-kontenzjoni tal-partijiet hi s-

segwenti. Is-socjeta attrici ged taghmel talbiet biex il-bank
konvenut jonora obbligi naxxenti minn letter of credit li
ggib in-numru 51/2010 liema letter of credit qed jigi allegat
jorbot direttament u b’'mod awtonomu lill-bank konvenut
fil-konfront tas-socjeta attri¢i irrispettivament minn kull
ftehim iehor bejniethom liema ftehim jimxi parallellament
mal-letter of credit u mhux assorbili fxulxin. Il-bank
konvenut ged jilga’ ghal din it-talba billi jallega illi r-
relazzjoni bejn il-kontendenti mhix regolata bl-imsemmija
letter of credit izda regolata minn diversi ftehim bejn il-
partijiet u ghalhekk it-talba attrici kif impostata
esklussivament fuq il-letter of credit mhix proponibbli ghax
ir-relazzjoni  guridika bejn il-partijiet mhix imsejsa
esklussivament fuq il-letter of credit 51/2010 kif tallega s-
soc¢jeta attrici anzi bil-ftehim bejn il-partijiet il-letter of
credit flok mezz ta’ pagament saret strument ta’ sigurta
ghall-bank ghall-hlas lura tal-facilita.

«Din il-gorti ser tinvestiga biss dan il-punt cioe jekk I-
azzjoni attri¢i kif impostata esklussivament fuq il-letter of
credit treggix fil-kuntest ta’ dak premess u mitlub.

«Qabel ma jigi trattat il-punt ta’ dritt tajjeb li jigu riassunti |-
fatti li wasslu ghall-kawza.

«Jidher li dak li ta bidu ghal dan kollu kien ftehim ta’ appalt
bejn is-socjeta estera Alen Aletkan Recycling Company
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mas-socjeta attri¢i biex din tal-ahhar twaqqaf impjant fil-
Libja ghas-socjeta estera b’valur ta’ €29,000,000. Mill-atti
jidher li s-so¢jeta attri¢i registrata fMalta riedet li dan il-
korrispettiv jigi mhallas permezz ta’ irrevocable standby
letter of credit. ld-dokument AIT1 fol. 15 u 16 tal-process
datat 13 ta’ Frar 2010 li hu proforma invoice tal-valur tax-
xoghlijiet miftiehma jistipula testwalment ‘payment by
irrevocable confirmed L/C payable 100% at sight upon
presentation of our invoice to our bank’.

«Sadattant pero fl-istess zmien li sar il-ftehim bejn is-
socjeta attrici u s-socCjeta Alem Aletkan is-socjeta’ attrici
kienet fnegozjati ma’ FIMBank biex il-bank jipprovdilha
facilita deskritta bhala wahda ta’ overdraft mid-direttur tas-
socjeta attrici fl-affidavit tieghu a fol. 86 et seq. tal-
process, u bhala general facility mir-rapprezentant legali
tal-bank konvenut biex hi tkun tista’ tiffinanzja I-progett.
Jidher ukoll mill-affidavit tal-istess direttur illi halla fidejn
FIMBank biex jirredigi I-kontenut ezatt tal-letter of credit li
kellha tigi mahruga mill-bank tas-soc¢jeta Alem Aletkan.
«Jidher illi s-soc¢jeta Alem Aletkan ottjeniet din il-letter of
credit  (irrevocable standby) tramite  n-National
Commercial Bank ta’ Tripoli. Din il-letter of credit iggib in-
numru 51/2010 u kellha validita sat-2 ta’ Mejju 2011. Qed
tigi riportata I-fax mighbut min-National Commercial Bank
tal- [recte, lil] FIMBank fit-3 ta’ Gunju 2010 li juri ezatt il-
portata ta’ din il-letter of credit:

«IN CONSIDERATION OF CONTRACT NO. 121/10 DATED 13-02-
2010 BETWEEN ALEM ALETKAN RECYCLING COMPANY TRIPOLI
LIBYA (REFERRED AS THE APPLICANT) AND AZROW
INTERNATIONAL LIMITED MOSTA MALTA (REFERRED AS THE
BENEFICIARY), WE NATIONAL COMM.BANKT TRIPOLI LIBYA,
HEREBY ISSUE OUR IRREVOCABLE STANDBY LETTER OF CREDIT
NO 51 VALID AT YOUR COUNTERS IN MALTA 02-MAY-2011, IN
FAVOUR OF AZROW INTERNATIONAL LIMITED BY ORDER OF ALEM
ALEKAN RECYCLING COMPANY OF TRIPOLI LIBYA AND AVAILABLE
BY PAYMENT AT SIGHT UP TO A MAXIMUM OF
EUR29,000,000.00 (SAY EUR TWENTY NINE MILLION) WE
NATIONAL COMM.BANKT TRIPOLI LIBYA, HEREBY IRREVOCABLY
UNDERTAKE TO PAY YOU UPON RECEIPT OF YOUR FIRST CLAIM
FOR PAYMENT, BY AUTHENTICATED SWIFT STATING THE AMOUNT
CLAIMED UNDER THIS STANDBY L/C AND THAT THIS AMOUNT
REPRESENTS AN AMOUNT DUE AND OWING TO AZROW
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INTERNATIONAL. PARTIAL DRAWINGS ARE ALLOWED. OUR
LIABILITY IS LIMITED TO AMOUNT NOT EXCEEDING
EUR29,000,000.00 THIS STANDBY L/C WILL BE REDUCED BY
ANY PAYMENTS MADE UNDER THIS STANDBY L/C BY US AFTER
OUR RECEIPT FROM FIMBANK (FIMBMT M3) A SWIFT MSG
STATING THAT PROCEEDS RELATED TO THIS STANDBY L/C HAVE
BEEN RECEIVED AND L/C CAN BE REDUCED ACCORDLNGLY. THIS
STANDBY LETTER OF CREDIT EXPIRES ON THE 02-MAY-2011
UNLESS PREVIOUSLY EXTENDED BY US AND UPON THE EXPIRY
DATE ALL OUR OBLIGATIONS UNDER THIS STANDBY L/C SHALL BE
AUTOMATICALLY TERMINATED AND NO FUTHER CLAIMS
ENTERTAINED. PLEASE ADVICE [SiC] THIS STANDBY L/C TO ZROW
INTERNATIONAL LIMITED ADDING YOUR CONFR, ALL IMBANK
COSTS. THIS STANDBY L/C IS SUBJECT TO UNIFOR CUSTOMS AND
PRACTICE FOR DOCUMENTARY CREDITS 2007 REVISION INTR’L
CHAMBER OF COMMERCE PUBLICATION NO 600.
«Sussegwentement fl-24 ta’ Gunju 2010 is-soc¢jeta attrici
nghatat facilita mill-bank konvenut ta’ €24,300,000
koperta fil-maggor parti b’letters of credit lis-socjetajiet i
lilhom is-socjeta attri¢i kienet ser tissubappalta x-xoghol u
x-xiri ta’ attrezzi u materjal (Dok. FM1 fol. 29 tal-process).
[I-hlas lura ta’ din il-facilita kellu jsir principalment mill-
hlasijiet li kellha tir¢ievi s-socjeta attri¢i permezz tal-letter
of credit 51/2010 mahruga min-National Commercial Bank
ta’ Tripoli. Flimkien ma’ din il-facilita saru tliet ftehim ohra
in garanzija tal-hlas lura lill-bank konvenut cioe Dok. FM2
personal guarantee and indemnity agreement (fol. 39 tal-
process), Dok. FM3 pledge of bank accounts/balances
agreement (fol. 48 tal-process), kif ukoll Dok. FM4 terms
and conditions governing the pledging of goods,
documents and receivables (fol. 55 tal-process). Qed tigi
riportata I-parti saljenti tal-facility agreement Dok. FM1 a
fol. 29 tal-process:

«We, FIMBank PLC (the “Lender”), are writing to confirm
that, subject to the terms of this Facility Letter, we will
make available a Deal Specific Transactional Trade
Finance Facility up to a maximum amount of €24,300,000
(Twenty Four Million and Three Hundred Thousand Euro)
(the “Facility”) to you, Azrow International Trading Co Ltd,
having registration number C26895, and registered
address at Rose, Lion Well Street, Rabat, Malta, (the
“‘Borrower”) ... ... ...
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«2 REPAYMENT

«2.1 The Facility together with any interest accrued on the
Facility then outstanding shall be repaid from the
proceeds of an inward stand by letter of credit bearing
reference number 51/2010 (Lender's reference number
FIMILST101590002) issued by National Commercial
Bank, Tripoli, Libya, for €29,000,000, in favour of the
Borrower and received at the Lender's counters. The
inward standby letter of credit is payable on demand upon
a claim for payment to be effected by the Lender.
Accordingly, the Borrower undertakes to assign the
proceeds of the above indicated standby letter of credit in
favour of the Lender.

«2.2 This is subject to the overriding condition that any
outstanding balance of the Facility and interest thereon
shall at all times be repayable on demand. A simple
request in writing by the Lender to be good and sufficient
notice for this purpose.

«The Facility shall be prepaid in full, with interest
immediately upon the non-receipt of payment by the
Lender under the instrument mentioned above presented
to the Lender for financing under the Facility for any
reason whatsoever.

«Fit-28 ta’ Gunju 2010 b’referenza ghal dan il-ftehim bejn
il-kontendenti FIMBank harget irrevocable letter of credit
FIMOLMA101600001 mibghuta lil Libyan Foreign Bank a
favur ta’ Razim Company (wiehed mis-subappaltati tas-
soc¢jeta attrici) ghal €7,000,000 (Dok. YA2 fol. 8 tal-
pro¢ess) fejn hemm indikat kundizzjonijiet specifici i
tahthom seta’ jintalab pagament lil FIMBank.

«Fis-6 ta’ Lulju I-Libyan Foreign Bank ghamel talba ghal
hlas ta’ €1,250,400 Dok. YA3 (fol. 10 tal-process). Jidher li
din it-talba giet onorata. Mhux hekk biss izda fl-affidavit
tad-direttur tas-socjeta attrici hu jzid illi fil-fatt saru
pagamenti liz-zewg suppliers fDubai fl-ammont ta’
€6,500,000 oltre I-ammont ta’ €1,200,000 Ii I-bank kien ga
avvanza fl-10 ta’ Gunju 2010. Dan hu konfermat anki mix-
xiehda tar-rapprezentant legali tal-bank konvenut Andrea
Batelli.
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«ll-kwistjoni hadet xejra negattiva meta fit-2 ta’ Awwissu
2010 is-socjeta attrici talbet lill-bank biex tonora hlas ta’
€10,000,000 in konnessjoni mal-letter of credit 51/2010 u
FIMBank irrifijuta li jonoraha ghax in-National Commercial
Bank ta’ Tripoli kien infurmaha b’fax tal-4 ta’ Awwissu
2010 li hassret il-letter of credit ghax kienet falza (ara Dok.
FIM5 fol. 66 tal-proc¢ess u FIM7 fol. 68 tal-process). Is-
soc¢jeta attrici regghet talbet hlas ta’ €10,000,000 ohra
b’ittra tal-10 ta’ Ottubru 2010 (Dok. YA5 fol. 12 tal-
process) u s-somma komplessiva (inkluz tal-ittra
prec¢edenti) ta’ €20,481,850 b’ittra tal-4 ta’ Marzu 2011.
Dawn is-somom intalbu in virtu tal-letter of credit 51/2010.
«Dak li ged tikkontendi s-socjeta attrici hu illi I-letter of
credit 51/2010 kienet torbot lill-bank konvenut ghal kull
hlas mitlub tahtha. Il-kwistjoni quddiem il-qorti mhix jekk
independentement mill-kuntratti i taw lok ghal-letter of
credit is-socjeta attri¢i ghandhiex ragun li titlob il-hlas izda
jekk talba maghmula b’dan il-mod hix ammissibbli fil-
kuntest tan-negozju bejn il-partijiet kontendenti.

«Kull parti ghandha dritt taderixxi [recte, tadixxi] lill-grati
ghal soluzzjoni ta’ vertenza bejn tnejn jew aktar partijiet
sakemm ma hemmx klawsola arbitrali jew ta’ gurisdizzjoni
specifika u ghandha wkoll il-liberta tal-ghazla dwar I-
impostazzjoni tat-talbiet u r-rimedji mitluba. Pero tali
liberta ta’ ghazla hi marbuta intrinsikament ma’ rabta legali
diretta jew indiretta naxxenti minn rapport kontrattwali,
kwazi kontrattwali jew ex delicto mal-kontroparti li ged tigi
msejha ghal gudizzju tal-kontroversja.

«F'dan il-kaz is-socjeta attri¢i ghazlet timposta t-talbiet
taghha esklussivament fuq letter of credit numru 51/2010
li nharget minn National Commercial Bank ta’ Tripoli fuq
talba tas-socjeta Alem Aletkan a favour tas-socjeta attrici
qua kreditri¢i tas-soc¢jeta Alem Aletkan u benefi¢jarja tal-
istess letter of credit. Din il-letter of credit saret in
konsegwenza tal-kuntratt ta’ appalt bejn I-istess socjeta
attri¢i u s-socjeta’ Alem Aletkan.

«Is-soc¢jeta’ attrici qed tikkontendi illi din il-letter of credit
giet konfermata mill-bank konvenut FIMBank u allura hi
responsabbli in solidum man-National Commercial Bank
ta’ Tripoli ghal kull hlas li jista’ jigi mitlub da parti tas-
socjeta attri¢i direttament taht il-letter of credit.
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«Mehud ghal mument in astratt ir-relazzjoni ezistenti taht
il-letter of credit insibu illi hemm relazzjoni kontrattwali
inizjali bejn zewg partijiet, fdan il-kaz is-socjeta attri¢i cioe
dik kreditri¢i u s-socjeta debitri¢i cioé Alem Aletkan liema
ftehim sar fi Frar 2010. In garanzija ghal hlas dovut lis-
socjeta attrici s-soc¢jeta Alem Aletkan dahlet fi ftehim iehor
mal-bank National Commercial Bank ta’ Tripoli fejn dan
tal-ahhar bhala issuing bank accetta u obbliga ruhu i
jhallas lil kreditur ta’ Alem Aletkan cioe s-socjeta attrici
bhala benefi¢jarja, il-kreditu dovut lilha. Dan il-ftehim
jikkostitwixxi ftehim separat bejn id-debitur u |-bank tieghu,
liema ftehim jidhol in vigore malli I-kreditur jaccetta t-
termini tal-letter of credit fejn allura tigi krejata relazzjoni
kontrattwali ohra bejn il-bank li johrog il-letter of credit u I-
kreditur fejn il-bank hu obbligat jonora talba ghal hlas malli
jigu ottemperati I-kundizzjonijiet tal-letter of credit.

«Hu pacifiku fil-gurisprudenza u l-awturi illi [-letter of credit
hi strument ta’ hlas ta’ kreditu indipendenti u awtonomu
mill-underlying contract bejn il-partijiet u darba li I-kreditur
jottempera ruhu mal-kondizzjonijiet tal-letter of credit, il-
bank li jkun hareg il-letter of credit (issuing bank) hu
marbut |i jhallas, b’e¢cezzjonijiet limitati u e¢cezzjonali, u
dan anki jekk ikun hemm divergenzi bejn il-partijiet fuq it-
termini tal-kuntratt.

«F’dan il-kaz partikolari jidher illi n-National Commercial
Bank ta’ Tripoli bil-fax tat-3 ta’ Gunju 2010 hareg standby
irrevocable letter of credit payable at sight. Fi kliem
sempli¢i |-bank Libjan intrabat b’letter of credit
irrevokabbli’ cioe li ma tistax tigi kanc¢ellata jew emendata
sad-data tal-iskadenza taghha f'Mejju 2011, |i jaffettwa
hlas meta ssir talba sempli¢i ‘at sight’ konformi mal-
kondizzjonijiet tal-letter of credit. Dan il-hlas kellu jsir fuq
talba tal-bank Malti a favur tal-benefi¢jarju, is-socjeta
attrici, fejn il-bank Malti kellu jiddikjara li I-hlas mitlub kien
dovut lis-socjeta attri¢i taht il-letter of credit 51/2010. II-
bank Malti ntalab jikkonferma I-letter of credit u jinforma
lis-socjeta attrici fl-istess fax tat-3 ta’ Gunju 2010.

«Dan fifisser illi I-bank Libjan kien obbligat ihallas hu
direttament lill-bank Malti a favur tas-socjeta attri¢i taht il-
letter of credit salv id-drittijiet tal-bank Libjan fil-konfront
tad-debitur i mieghu ghandu relazzjoni kontrattwali
separata kif fuq inghad.
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«F’dan il-kaz partikolari inoltre s-socjeta’ attrici ged tistrieh
fuq il-premessa illi din il-letter of credit giet konfermata
minn FIMBank, bhala confirming bank li irrendiet lill-istess
bank responsabbli direttament fil-konfront taghha.
Ghalhekk b’din l-argumentazzjoni s-socjeta attrici ged
tallega li giet krejata relazzjoni kontrattwali diretta ohra
bejnha u I-bank FIMBank u dan minghajr pregudizzju
ghar-relazzjoni kontrattwali ohra indipendenti u awtonoma
bejn in-National Commercial Bank ta’ Tripoli u I-FIMBank
meta din accettat li tagixxi ta’ confirming bank.

«ll-gorti ma ghandhiex dubbju illi FIMBank, inkwantu ghal
letter of credit 51/2010, accettat li tagixxi bhala confirming
bank. Dan hu evidenzjat mhux mill-fax tat-3 ta’ Gunju
2010 Dok. YAL Ii hi biss il-letter of credit mahruga min-
National Commercial Bank bi stedina lil FIMBank Ii jagixxi
bhala confirming bank izda ghax hekk jirrizulta mill-atti,
mill-kuntratt ta’ facilita bankarja bejn is-socjeta attrici u
FIMBank datat 24 ta’ Gunju 2010 artikolu 3.3 tal-imsemmi
kuntratt riportat aktar ’il fuq impli¢itament juri illi FIMBank
assumiet ir-rwol ta’ confirming bank meta Zzammet
confirmation fee ta’ 0.50% per annum. ... ... ... [l]l-modus
operandi tal-bank wera illi I-bank konvenut adixxa bhala
confirming bank. Inoltre r-rapprezentant legali tal-bank
konvenut ikkonferma dan fil-kontroezami li sarlu fil-5 ta’
Ottubru 2011 fejn zied li I-benefi¢jarju gie informat bil-
konferma I-ghada li gew iffirmati d-dokumenti tal-facilita
cioé fil-25 ta’ Gunju 2010.

«L-import ta’ dan hu illi I-benefi¢jarju tal-letter of credit
ghandu zewg banek Ili jiggarantixxu solidalment il-
pagament dovut lilu jekk I-issuing bank (cioe I-bank
Libjan) jongos milli jonora talba ghal hlas.

«Is-socjeta attrici qed tibbaza t-talbiet taghha ibda mill-
ewwel wahda (billi I-ohrajn kienu konsegwenzjali ghaliha)
fuq l-vinkolu dirett naxxenti mill-fatt illi I-bank konvenut
ikkonferma I-letter of credit numru 51/2010 mahrug min-
National Commercial Bank ta’ Tripoli favur is-socjeta
attri¢i u dan l-istrument ta’ kreditu hu indipendenti mill-
kuntratt li minhabba fih ikun inharget il-letter of credit, u bl-
istess mod indipendenti mill-facilita konessa lilha mill-
istess bank konvenut.
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«ll-bank konvenut jilga’ ghal din it-talba billi jghid
primarjament illi t-talba kif impostata mhix ammissibbli
ghax in-negozju bejnha u s-socjeta attrici kien ibbazat fuq
facilita bankarja li kkon¢eda l-istess bank lis-soc¢jeta attrici
in konnessjoni mal-istess xoghlijiet intraprizi mis-socjeta
attri¢i u |-letter of credit 51/2010 kienet il-mezz primarju u
I-garanzija tal-hlas lura lill-bank ta’ kull somma mahruga
mill-bank in konnessjoni mal-facilita. Bil-konc¢essjoni tal-
facilita u r-rabta tal-letter of credit bhala s-sors principali
tal-hlas lura tal-facilita, il-bank konvenut sar il-benefi¢jarju
tal-istess letter of credit. Ghalhekk I-awtonomija tal-letter
of credit bhala mezz tal-pagament ghas-socjeta attri¢i, sar
strument ta’ garanzija ta’ hlas favur il-bank konvenut bil-
facilita koncessa u kondizzjonijiet miftehma.

«Din il-qorti ma tagbilx ma’ dan |-argument. In-negozji kif
ga gie relevat aktar ’il fug huma sekondarji ghall-portata u
effetti li ggib maghhom letter of credit. Hu minnu illi I-bank
konvenut fil-facilita koncessa fl-24 ta’ Gunju 2010 fi
klawsola 2.1 iddikjara illi I-hlas lura tas-somom mahruga in
virtu tal-facilita kellhom jithallsu primarjament minn kull
hlas emanenti mil-letter of credit. B’dagshekk ma
jissubordinawx il-letter of credit merament bhala mezz ta’
pagament tal-facilita konc¢essa mill-bank konvenut lis-
socjeta attrici. Dan kien ikun minnu kieku |-bank konvenut
ma ikkonfermax I-imsemmija letter of credit izda |-obbligu
tal-bank bhala confirming bank kien u baga’ jissusisti
kemm jekk hlasijiet lura tal-facilita jsiru jew ma jsirux
permezz tal-letter of credit, u |-gorti izzid illi dan I-obbligu
jibga’ hemm anki jekk is-socjeta attrici ma taghmilx uzu
mill-facilita bankarja.

«Inoltre |-fatt li fl-istess paragrafu s-socjeta attrici accettat
li tassenja r-rikavat tal-letter of credit biex isir hlas lura ta’
flus mahruga mill-facilita ma jfissirx b’dagshekk illi s-
socjeta attrici assenjat u irrinunzjat b’xi mod ghad-drittijiet
taghha naxxenti mill-istess letter of credit. Kif ighidu r-
regoli tal-Uniform Customs and Practice UCP600 fl-
artikolu 39 li ghalihom hija soggetta I-letter of credit
51/2010:

«The fact that a credit is not stated to be transferable shall
not affect the right of the beneficiary to assign any
proceeds to which it may be or may become entitled
under the credit, in accordance with the provisions of
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applicable law. This article works only to the assignment
of the proceeds and not to the assignment of the right to
perform under the credit.

«ll-qorti tgis li l-iskop ta’ din il-kondizzjoni kienet mhux
assenjazzjoni (li fiha nfisha tgajjem kwistjonijiet ta’
formalita procedurali kif ghandha ssir) izda bhala mezz ta’
tpacija bejn dak i jkun gie avvanzat mill-bank konvenut
skond il-facilita u dak li jintalab mis-socjeta attri¢i skond it-
termini tal-letter of credit. Ovvjament jekk il-bank konvenut
ma jkollu ebda kreditu dovut, kull somma percepita mill-
letter of credit tghaddi direttament fil-kont bankarju tas-
socjeta attrici.

«La darba I|-bank konvenut ikkonfema I-letter of credit
51/2010, assuma fuqu r-responsabilta u |-oneru li jonora
talba ghal hlas skond it-termini tal-letter of credit 51/2010
irrispettivament minn kull ftehim separat li I-istess bank
kellu mas-socjeta attrici dwar negozju iehor avolja
direttament relatat mill-causa li tat lok ghal letter of credit.
«Madankollu harsa bir-reqqa lejn il-letter of credit juri li din
mhix letter of credit kummercjali normali fejn ikun hemm I-
obbligu tal-hlas kemm-il darba jigu ipprezentati d-
dokumenti appoziti mill-kreditur lil bank, bhal invoice, bill
of lading, shipping documents, jew certifikati ta’ periti li
juru li jkun sar ix-xoghol. Din hi letter of credit irrevokabbli
payable at sight fuq sempli¢i talba maghmula mill-bank
Malti lil dak Libyan, fuq talba maghmula originarjament
mill-benefi¢jarju tal-letter of credit.

«F’'dan il-kaz il-letter of credit hi kondizjonata bil-kliem
‘standby’. L-istandby letter of credit hi differenti mill-letter
of credit kummerc¢jali normali u tiddistingwi ruhha b’dan il-
mod. Filwaqgt li |-commercial letter of credit hija
mekkanizmu primarju ta’ pagament, l-istandby letter of
credit hi mezz sekondarju ta’ pagament, u isservi funzjoni
differenti mill-commercial letter of credit. Bank johrog
standby letter of credit fisem Kklijent biex jipprovdi
assikurazzjoni li I-klijent jista’ jottempera ruhu mill-obbligi
tal-kuntratti bejn il-klijent u I-benefi¢jarju. Infatti I-partijiet
involuti fit-transazzjoni gatt ma jistennew illi din I-istandby
letter of credit ser tigi utilizzata. Madakollu |-benefic¢jarju
ghandu garanzija b’din I-istandby letter of credit li d-
debitur ser jottempera ruhu mal-obbligazzjoni tal-hlas bil-
garanzija tal-hlas mill-bank. ll-benefi¢jaru ghandu d-dritt i
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jir¢ievi hlas dirett tanht il-letter of credit kemm-il darba jgib
provi illi d-debitur naqas li jhallas wara li jigi interpellat u
billi jipprezenta lill-bank id-dokumenti li jiggustifikaw il-hlas
ghax-xogholijiet maghmula. L-istandby letter of credit ma
hi xejn hlief garanzija ta’ hlas u jghin biex jiffacilita
kummer¢ cross border. Sakemm id-debitur ikun ged
ihallas, standby letter of credit ma tistax tigi utilizzata. Il-
mekkanizmu ghall-uzu tal-istandby letter of credit jiskatta
meta |-kreditur jitlob il-hlas lid-debitur u dan ma
jottemperax ruhu kif miftiehem fil-kuntratt jew fin-nuggas
kif trid il-ligi. F’'dan il-kaz il-kreditur irid jaghti prova ta’ din
it-talba lill-bank u jiggustifika t-talba ghal hlas bil-prova tal-
hlas dovut, u fdin i¢-Cirkostanza biss il-bank ghandu
jhallas, bid-dritt ta’ risar¢ciment minghand il-klijent tieghu
u/jew issuing bank.

«Applikati dawn il-principji ghall-kaz in ezami jidher mill-
atti illi s-soc¢jeta attrici ghamlet tliet talbiet ghal hlas lill-
bank konvenut, wahda b’ittra legali datata 2 ta’ Awwissu
2010 ghas-somma ta’ €10,000,000 (fol. 11 tal-process),
ghamlet talba ohra b’ittra legali datata 11 ta’ Ottubru 2010
(fol. 12 tal-proc¢ess) u ohra b'ittra legali tal-4 ta’ Marzu
2011 din id-darba ghas-somma kumplessiva ta’
€20,481,850 (li kienet tikkomprendi s-somma fl-ittra
precedenti). Dawn it-talbiet saru a bazi tal-letter of credit
51/2010. L-ittra uffi¢jali mibghuta fit-2 ta’ Marzu 2011 mis-
socjeta attri¢i tal- [recte, lill-] bank konvenut ukoll taghmel
riferenza ghall-letter of credit 51/2010.»

7. ll-konvenuta, wara li nghatat is-setgha taghmel dan
kif ighid u jrid l-art. 231 tal-Kodi¢i ta’ Organizzazzjoni u
Procedura Civili, brikors tal-11 ta’ Novembru 2011
ressget appell mis-sentenza. L-aggravji fissrithom fil-
gosor hekk:

«(a) l-apprezzament Zbaljat tal-provi in atti li ma gewx
moghtija |-piz misthoqq. Fl-ewwel lok giet skartata I-
importanza krucjali ta’ ftehim ta’ facilita bankarja li kien
jenkapsula n-negozji kollha bejn il-partijiet; u fit-tieni lok
inghatat importanza oltre dak misthoqq lill-konferma tal-
letter of credit minghajr ma nghata ebda piz ghac-
cirkostanzi kollha li wasslu u kienu jirregolaw tali
konferma, u dan bi ksur tal-prin¢ipju tal-pacta sunt
servanda; u
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«(b) applikazzjoni zbaljata tal-principji rilevanti ta’ dritt
fosthom il-prin¢ipju fil-kamp tal-letters of credit tal-
awtonomija u indipendenza li gew applikati fil-konfront ta’
ftehim ta’ facilita bankarja u mhux biss ghall-underlying
contract.»

8. Is-socjeta attrici wiegbet fis-6 ta’ Jannar 2012 u
fissret ghala, fil-fehma taghha, I-appell ghandu jigi mi¢hud.
9. L-ewwel aggravju tas-socjeta konvenuta huwa
magsum fi tnejn: l-ewwel parti tghid illi I-ftehim bejn il-
partijiet ma huwiex regolat mil-L/C 51/2010 izda mill-
ftehim ta’ facilita bankarja. It-tieni parti tghid illi |-fatt illi |-
konvenuta ikkonfermat il-L/C/ 51/2010 ma jgibx mieghu I-
konsegwenzi li tatu I-ewwel qorti.

10. Dwar Il-ewwel parti tal-aggravju, is-socjeta
konvenuta kompliet ghamlet dawn |-osservazzjonijiet:
«Minn apprezzament akkurat tal-provi jirrizulta illi I-ftehim
ta’ facilita bankarja kien, u kien intiz illi jkun, il-ftehim i
jirregola r-relazzjoni kontrattwali totali bejn is-socjeta
appellata u |-bank appellant, u allura ma jistax jitgies
bhala ftehim sekondarju ghall-SBLC [standby letter of
credit] u se mai kienet I-SBLC li bhala |-garanzija tal-hlas
lura ta’ kwalunkwe ammont |i kellu javvanza I-bank
appellant ... kienet accessorja u/jew sussidjarja ghall-
ftehim ta’ facilita bankarja.

«[ll-facilita bankarja u I-L/C 51/2010] huma fuzi fi
transazzjoni wahda [recte, negozju wiehed], li permezz
taghha |-bank appellant kellu javvanza flejjes lis-socjeta
appellata u sussegwentement jigbed fuq I-SBLC mahruga
mill-bank Libjan — proprju kif kontemplat fil-ftehim tal-24 ta’
Gunju 2010 ... ... ...

«Fil-konsiderazzjonijit taghha, il-qorti sabet li I|-fatt illi fi
klawzola 2.1 tal-facilita bankarja I-bank appellant iddikjara
li I-hlas lura tas-somom mahruga kellhom jithallsu
primarjament mir-rikavat tal-letter of credit ma kienx ifisser
li I-letter of credit giet subordinata merament bhala mezz
ta’ pagament. Hija [-umli sottomissjoni tal-bank appellant
illi la darba dahal in vigore I-kuntratt ta’ facilita bankarja, fl-
24 ta’ Gunju 2010, I-SBLC kienet proprju kontemplata biss
bhala mezz ta’ pagament u xejn aktar. Anki hawn ta’ min
jirrileva illi I-ewwel onorabbli qorti kellha qabel xejn
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tevalwa b’mod akkurat il-portata tal-ftehim ta’ facilta
bankarja, jekk xejn fis-sens ta’ x’kien l-iskop ghalih fmohh
il-partijiet gabel ma tikkonkludi illi I-SBLC kienet strument li
seta’ jkun enforzzabbli indipendentement.»

11. Essenzjalment, li gieghda tghid il-konvenuta hu illi I-
L/C 51/2010 ma kinitx mahsuba biex taghmel tajjeb ghall-
hlas illi l-attrici kellha tiehu minghand Alem izda biex
taghmel tajjeb ghall-hlas lura mill-attri¢i ta’ dak li jkollha
trodd lill-konvenuta taht il-ftehim ta’ facilita bankarja.

12. Ghas-soluzzjoni ta’ din il-kwistjoni huwa mehtieg illi
naraw sewwasew Xxkienet |-ectezzjoni tal-konvenuta li
giet michuda bis-sentenza appellata. L-ec¢¢ezzjoni tghid
testwalment hekk:

«ll-bank intimat ghandu jigi liberat mid-domandi stante illi
r-relazzjoni guridika bejn il-bank intimat u s-socjeta
rikorrenti mhix dik prospettata fir-rikors promotur u
ghalhekk, kif dedotti, it-talbiet rikorrenti ma jistgux
jintlagghu.»

13. Effettivament, mela, din [-ec¢ezzjoni tolqot il-
proponibilita tat-talbiet attrici kif maghmula u mhux il-
meritu taghhom, u kien ghalhekk illi [-ewwel gorti
korrettement iddecidiet illi “t-talbiet attrici huma
ammissibbli u proponibbli kif maghmula minghajr pero ...
ma ... tidhol bl-ebda mod fil-mertu tal-azzjoni hlief safejn
hu permess ghar-rizoluzzjoni tal-ewwel eccezzjoni tal-
bank konvenut”.

14. Jekk tassew hemm ftehim illi r-rikavat mil-L/C
51/2010 ikun impjegat biss biex tithallas il-konvenuta u ma
jista’ jigi impjegat b’ebda mod iehor — haga li ghadha bla
predudizzju ghax, kif sewwa osservat |-ewwel gorti, is-
sentenza appellata ma dahlitx fil-meritu — dan il-ftehim
jolgot il-meritu tat-talbiet u mhux il-proponibilita taghhom,
kif qieghda tippretendi I|-konvenuta. Ghamlet sew,
ghalhekk, [-ewwel gorti illi cahdet |-ec¢¢ezzjoni safejn tolqot
il-proponibilita tal-azzjoni.

15. Barra minn hekk, jidher ¢ar illi s-socjeta konvenuta
ma hijiex gieghda taghti I-importanza misthoqqa lill-fatt illi
fil-kkuntest tal-L/C 51/2010 hija mhux biss advising bank
izda wkoll confirming bank. Dan iwassalna ghall-
konsiderazzjoni ta’ dik il-parti tal-aggravju li tghid proprju I-
oppost: illi l-ewwel qgorti anzi tat wisq importanza lill-
konferma tal-L/C 51/2010 mill-konvenuta.
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16. Dwar dan l-aggravju, il-konvenuta galet hekk:
«ll-konferma  tal-bank appellant fuq [|-SBLC ma
tirrikaraterrizax il-kuntratt ta’ facilita bankarja, tanto meno
tirrendi tali kuntratt fix-xejn. Anzi analizi tal-provi in atti
tixhed illi tali konferma saret biss wara li kien gie esegwit
il-kuntratt ta’ facilita bankarja u kien proprju fil-kuntest ta’
dak il-kuntratt li allura nghatat dik il-konferma. Inoltre I-
bank appellant Zied il-konferma tieghu fuq I-SBLC proprju
ghaliex hekk kien mitlub li jaghmel mill-bank Libjan taht it-
termini tal-SBLC sabiex jassigura ruhhu li josserva bl-
aktar mod skrupluz il-kundizzjonijiet rikjesti mill-bank
Libjan u allura ma jippregudikax il-pozizzjoni tieghu biex (i)
il-bank Libjan ihallas lill-bank appellant skond it-termini tal-
istess SBLC, (ii) konsegwentement jinhargu I|-outward
letters of credit taht il-facilita bankarja u (iii) jithallas lura I-
bank appellant il-flejjes avvanzati taht il-facilita tramite I-
imsemmija outward letters of credit.»

17. Li jidher li trid tghid is-socjeta konvenuta hu illi I-
konferma ghamlitha biss bhala formalita imposta mill-bank
Libjan u, prezumibilment, ghalkemm dan ma tghidux, biex
tiehu I-confirmation fee. Effettivament, tghid il-konvenuta,
il-konferma taghha ma ziedet xejn, ghax jekk il-hsieb kien
biss illi I-L/C 51/2010 thares l-interessi taghha xi htiega
kien hemm illi tikkonfermaha fl-interess tal-attrici?

18. Li gieghda tinsa I-konvenuta hija l-osservazzjoni li
ghamlet hija stess meta kienet gieghda telenka I-verzjoni
taghha tal-fatti li wasslu ghall-kaz:

«Wara diskussjonijiet bejn il-bank Libjan u I-bank
appellant kien hemm qgbil dwar id-dicitura preciza li kellha
tidhol fit-test tal-letter of credit u nhardet I-irrevocable
standby letter of credit minn National Commercial Bank
tal-Libja a favur tal-bank appellant.»

19. Kemm hu korrett illi tghid illi I-L/C 51/2010 inharget
‘a favur tal-bank appellant” meta l-istess L/C 51/2010
tghid testwalment illi nharget “in favour of Azrow
International Limited” huwa diskutibbli; il-punt izda hu illi
kienu I-konvenuta u I|-bank Libjan illi iddec¢idew u qablu
dwar “id-dic¢itura preciza li kellha tidhol fit-test tal-letter of
credit”. Jekk il-hsieb kien, kif gieghda tghid il-konvenuta, li
jitharsu biss I-interessi taghha, setghet ma gablet xejn li
jkun hemm il-konferma: ghal dan il-ghan, il-konferma ma
kinitx mehtiega u ghall-bank Libjan kienet indifferenti.
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Biex, kif gieghda tghid il-konvenuta, il-L/C 51/2010 isservi
biss bhala modus pagandi favur taghha, |-obbligazzjoni
tal-issuing bank kienet tkun bizzejjed, u I-konferma taghha
kienet tkun ghalkollox zejda. Il-fatt illi I-konferma — bi qgbil
bejn il-konvenuta u l-issuing bank — intalbet u nghatat juri
illi I-hsieb kien iehor: il-hsieb kien illi I-L/C 51/2010 isservi
l-iskop normali ta’ confirmed standby letter of credit i
taghti lill-benefi¢jarju msemmi fiha — is-socjeta attric¢i — il-
garanzija kemm tal-issuing bank u kemm tal-confirming
bank.

20. Ukoll, kif sewwa tghid is-soc¢jeta attri¢i fit-twegiba
taghha, jekk il-facilita bankarja moghtija lill-konvenuta mill-
attri¢i kienet sa erbgha u ghoxrin miljun u tliet mitt euro
(€24,300,000) u I-L/C 51/2010 kienet — kif tghid il-
konvenuta — mahsuba biss bhala modus pagandi ghar-
radd tal-flus mahruga tant din il-facilita, xi htiega kien
hemm illi I-L/C 51/2010 tkun ghal disgha u ghoxrin miljun
euro (€29,000,000)?

21. ll-konferma, mela, ghandha I-effetti normali ta’
konferma ta’ letter of credit: saret biex torbot Ilill-
confirming bank favur il-benefi¢jarju, bil-konsegwenzi
kollha li din ir-rabta ggib maghha.

22. Ma jistax ma jinghadx ukoll illi kien biss biex tilga’
ghall-kawza tallum illi s-so¢jeta konvenuta harget bl-
interpretazzjoni li gieghda tistrieh fugha issa, ghax meta
cahdet it-talbiet tal-attrici ghal hlas taht il-L/C 51/2010 ir-
raguni li tat, kemm fl-ittra legali tad-29 ta’ Ottubru 2010" u
kemm fl-ittra gudizzjarja tat-8 ta’ Marzu 20112, kienet illi d-
dokument kien wiehed falz, u mhux li ma kinitx marbuta
tant il-konferma.

23. Dan l-aggravju kontra |-proponibilita tat-talbiet Kkif
maghmula huwa ghalhekk mi¢hud.

24. Aggravju iehor jolgot dak Ii |-konvenuta sejhitlu
“applikazzjoni  hazina tal-prinCipju  tal-awtonomija”.
Essenzjalment dan il-prin€ipju jghid illi [-obbligazzjoni tal-

issuing bank u tal-confirming bank tanht il-letter of credit
hija awtonoma u tohrod mil-letter of credit infisha, u ma
tiddependix minn dak li jissejjah il-kuntratt sottostanti, i.e.
ir-relazzjoni bejn ix-xerrej — li fuq talba tieghu tkun

! Fol. 69 tal-process tal-ewwel gorti.

2 Fol. 64 tal-process tal-ewwel gorti.
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inharget il-letter of credit — u |-bejjigh, il-benefi¢jarju tant il-
letter of credit. Fi kliem iehor, jekk il-benefi¢jarju jhares il-
formalitajiet ghall-nlas taht il-letter of credit, billi
jipprezenta d-dokumenti, e.g. il-fattura jew il-polza ta’
kariku, stipulati fl-istess letter of credit, il-bank hu marbut li
jhallas, u ma jistax jahrab din I-obbligazzjoni billi jghid, e.g.
illi I-merkanzija ma kinitx tal-kwalita miftiehma.

25. ll-konvenuta taqgbel illi letter of credit hija
indipendenti mill-kuntratt sottostanti u awtonoma f'dan is-
sens; tghid izda illi I-ewwel qorti “applikat dan il-principju
legali b’'mod Zzbaljat meta kkonkludiet illi I-letter of credit
kienet awtonoma u indipendenti mhux mill-underlying
contract izda ... mill-facilita bankarja”.

26. Dan jista’ jkun minnu. |l-prinCipju tal-awtonomija u
tal-indipendenza mill-kuntratt sottostanti strettament ma
huwiex relevanti ghall-ghanijiet tal-kawza tallum billi s-
soc¢jeta konvenuta ma hijiex gieghda tistrieh fuq il-kuntratt
bejn l|-attri¢i u Alem izda fuq il-kuntratt ta’ facilita bankarja
bejnha u [-attri¢i. Ghalhekk gieghda tghid sew illi I-
principju tal-awtonomija ma kellux ikun fattur fid-decizjoni
tal-gorti.

27. Madankollu, dan ma  jibdel xejn  mill-
konsiderazzjonijiet relevanti ghall-ghanijiet tal-ec¢cezzjoni li
giet michuda bis-sentenza appellata. Rajna® illi
ghalkemm jista’ jkun illi |-ftehim shih bejn il-partijiet
jirregola l-uzu li jista’ jsir mir-rikavat mil-L/C 51/2010 — u
ghalhekk f'dan is-sens il-L/C 51/2010 ma tkunx awtonoma
u indipendenti minn dak il-ftehim — dan jolgot il-meritu tat-
talbiet u mhux il-proponibilita taghhom kif maghmula.

28. Fil-fehma ta’ din il-qorti, ghalhekk, dan I-aggravju
wkoll huwa hazin.

29. Ghal dawn ir-ragunijiet il-qorti tichad I-appell,
tikkonferma s-sentenza appellata u tibghat I-atti lura lill-
ewwel gorti sabiex jitkompla s-smigh. L-ispejjez tal-appell
thallashom is-socjeta konvenuta appellanti.

< Sentenza Finali >

Para. 14, supra.
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