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T Y in her own name,  
and as curator ‘ad litem’ of her minor daughter B 

vs 
N Y 

 
 
The Court, 
 
Having seen the writ of summons by virtue of which 
plaintiff premised:  that the parties contracted marriage on 
the 15th September 1979, and from this marriage they 
have three children, of whom, B is still a minor;  that 
conjugal life between the parties have become impossible 
for reasons attributable to defendant, and that the 
marriage has irretrievably broken down;  that plaintiff had 
obtained the necessary authorization according to law to 
proceed with this case;  on the strength of the above, 
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plaintiff is requesting defendant to state why this Court 
should not:  [1] pronounce the personal separation 
between the parties;  [2] declare defendant respsonsible 
for the separation from a date to be established by this 
Court;  [3] give plaintiff care and custody of the minor 
child;  [4][5][6] order the cessation of the community of 
acquests, its liquidation, and the division of these 
acquests between the parties;  [7] order defendant to 
return to plaintiff her dotal and paraphernal property which 
is still in his possession;  [8] apply against defendant 
articles 48 and 51 of Chapter 16 of the Laws of Malta;  [9] 
order defendant to pay plaintiff periodical maintenance, for 
herself and for the minor child;  with costs; 
 
Having seen the note of pleas by virtue of which 
defendant, whilst agreeing with the plaintiff’s first request, 
denies any responsibility for the marriage breakdown, 
attributing it solely and exclusively to plaintiff;  opposes to 
plaintiff’s third request, claiming that care and custody 
should at least be joint;  opposes to plaintiff’s request 
number seven as plaintiff is in possession of all her dotal 
and paraphernal assets;  opposes to request number 
eight, arguing that the articles afore-mentioned should 
instead be applied to plaintiff;  opposes to plaintiff’s 
request for maintenance for herself, on the gounds that 
she has forfeited this right, also that she is capable of 
earning income, whilst defendant has no job, also that the 
expenses relating to the minor child are to be borne by 
both parties; 
 
Having seen the reports filed by the legal referee 
Advocate Doctor Anna Mallia; by Professor Andrew 
Muscat; and by the court-appointed Architect Mario 
Cassar; 
 
Having seen all the acts of the case, including the sworn 
declarations of the parties, the list of witnesses, and the 
affidavits presented; 
 
Having heard evidence on oath; 
 
Having considered; 
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The Action 
That by virtue of the present action plaintiff is requesting 
this Court primarily to pronounce the personal separation 
between the parties for reasons attributable to defendant, 
and that the marriage has irretrievably broken down;  as 
well as for this Court of regulate matters consequential to 
the separation, regarding the parties’ minor child, 
maintenance, and the division of the community of 
acquests.    
 
On his part, defendant is holding plaintiff to be solely and 
exclusively responsible for the marriage breakdown. 
 
The Personal Separation 
The parties married on the 15th September 1979, and they 
have three children from this marriage, the youngest 
being B, born in 1992, and who is still a minor. 
 
Due to marital problems, defendant left the matrimonial 
home in 1996, whilst plaintiff continued living in the home 
together with the children. 
 
Plaintiff’s Version 
In her affidavit1 plaintiff complains of defendant’s 
aggressive and abusive behaviour in her regard, and also 
in respect of the children.   
 
She claims that “verbal abuses were the order of the day.  
I was being treated as a stupid person. N used to insult 
me everyday telling me that I am good for nothing…as 
time went by he became more and more aggressive, that 
from verbal abuses he passed to physical abuses on me 
and the children.”2  However further on in her affidavit she 
states that he beat her on one occasion, and on another  
occasion he hit Zoe who was thirteen at the time. 
 
Plaintiff states that defendant never worked during the 
marriage, and that he used to receive from abroad a 

                                                 
1
 Vol.1 – fol.67 et seq. 

2
 Ibid. 
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monthly allowance of LM600 from a friend of his mother.  
He never paid her any alimony;  however he used to buy 
everything for the needs of the family. 
 
In 1996 defendant “abondoned [sic] the matrimonial home 
spontaneously” after repeated requests made by her for 
him to leave. 
 
During her cross-examination, plaintiff admits that, after 
defendant left the matrimonial home, she started going 
out and eventually entered into a relationship with a 
certain Antoine Chappelle who after two years moved into 
the matrimonial home where he lived with plaintiff, and the 
parties’ children, for another two years.  When this 
relationship was over, plaintiff entered into a second 
relationship with another man, Albert sive Steve Palmier.  
Eventually she entered into a third relationship with 
another man, Jimmy Busuttil who, according to plaintiff’s 
own testimony, by the 16th March 2007 has already been 
living with her in the matrimonial home for a period of four 
years. 
 
Defendant’s Version 
Defendant attributes the cause of the breakdown of his 
marriage, to plaintiff’s constant abuse of alcohol, and also 
to her friendship with other men.  These were the reasons 
which made him leave the matrimonial home, thereby 
avoiding unpleasant scenes and arguments in front of the 
children. 
 
He explains that plaintiff used to drink from 5.00 pm every 
evening till 9.00 pm.  As her drinking gradually increased, 
she started becoming dependant on it;  and even though 
he tried to help her, she always denied the problem. 
Eventually, since plaintiff could no longer take good care 
of the children, defendant used to spend a lot of time at 
home taking care of them. 
 
Defendant claims that plaintiff’s relationship with other 
men began whilst the parties were still living together. 
Eventually, after the de facto separation, plaintiff 
continued openly having relationships with other men. 
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Defendant explains that, due to plaintiff’s irresponsible 
behaviour, he used to spend a lot of time with his 
daughter B, at the expense of his worktime with the result 
that eventually he found himself in financial difficulty when 
he stopped work in 2000 to take care of his daughter.  
This notwithstanding, he still paid his share of his 
daughter’s educational and health expenses.  On the 
other hand he has developed a strong bond with his 
daughter. 
 
Defendant denies plaintiff’s allegations made in his 
regard:  he denies that he was in any way abusive 
towards his wife or children, and that he ever hit his wife 
or their daughter Zoe;  he denies that he has never 
worked during the marriage, and affirms that he used to 
carry out his practice as a homeopath;  he denies that he 
witheld money from his wife, and explains that he and his 
wife had joint bank accounts from which plaintiff could 
withdraw money;  finally he denies that he left the 
matrimonial house “spontaneously” as alleged by plaintiff, 
and explains that he was constrained to do so by plaintiff. 
 
Court’s Considerations 
The Court observes that, whilst plaintiff’s version of facts 
lacks corroboration, and contrasts with defendant’s 
version, the latter version is supported by various 
witnesses who testified to plaintiff’s abuse of alcohol, her 
frequenting other men, her irresponsible behaviour as a 
married woman3, and also to defendant’s caring 
behaviour towards the youngest daughter, and the strong 
bond existing between them. 
 
Given that defendant’s version is supported by the 
preponderance of the evidence produced, the Court is 
accepting this as the truthful version of the facts; and that 
consequently conjugal life between the parties is no 
longer possible, due to plaintiff’s abusive behaviour which 
has rendered cohabitation unbearable for defendant, and 
which qualify as acts of “cruelty” and “grievious injury” in 

                                                 
3
 Vol.1 – fol.91 et seq. 



Kopja Informali ta' Sentenza 

Pagna 6 minn 15 
Qrati tal-Gustizzja 

terms of article 40 of Chapter 16 of the Laws of Malta.  
Also, the marriage has irretreivably broken down due to 
the plaintiff’s open adulterous relationships with other 
men, in terms of article 38 of the said Chapter. 
 
On the other hand, the Court finds no fault with defendant 
for the separation.  The evidence shows that he stepped 
in to take care of the chidlren when the mother was 
behaving irresponsibly during the marriage;  and he 
continued to have good care of the minor daughter after 
the separation, even though the latter continued living with 
her mother in the matrimonial home. 
 
As regards plaintiff’s allegation of verbal and physical 
abuse by defendant, the Court observes that, apart from 
the fact that this allegation finds no corroboration in the 
evidence, defendant has categorically denied this 
allegation;  and moreover, his responsible behaviour 
towards his children, notwithstanding that he was 
constrained to leave the matrimonial home, further 
weakens further plaintiff’s version in this respect. 
 
On the strength of the above, the Court concludes that the 
evidence fully justify the request for personal separation 
for reasons attributable solely and exclusively to plaintiff;  
and the Court is establishing the date of the 31st 
December 1996 as the date of the personal separation.4  
Also, plaintiff’s abusive behaviour renders applicable in 
her regard article 48 in its entirety. 
 
Care and Custody 
This aspect of the case has been overcome by the fact 
that B is today no longer a minor, and so care and 
custody and access are no longer an issue. 
 
 
 
Maintenance 

                                                 
4
 In her affidavit plaintiff states that the de facto separation took place during the year 

1996 without specifying the date or month [Vol.1 – fol.67]. 
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Since B is no longer a minor, and since no evidence has 
been brought to render applicable article 3B[2][a] of the 
said Chapter, plaintiff’s request for the payment of 
maintenance by defendant in respect of Anouschka, then 
still a minor, is no longer valid. 
 
Regarding plaintiff’s request for alimony payable to her, 
the Court observes that, as above-established, she has 
forfeited under article 48 her right to claim maintenance 
from defendant. 
 
In his note of submissions defendant is claiming a refund 
of the amount of maintenance paid by him to plaintiff, as 
his wife, in view of her being the party solely responsible 
for the separation, primarily having regard to her open 
adulterous relationships after the de facto separation.  In 
this respect, the Court finds this claim fully justified in fact 
and at law, considering that the forfeiture is applicable 
from the 31st December 1996, and that article 25 [2] states 
that where the claim of maintenance made by plaintiff is 
disallowed defendant shall be entitled to claim from 
plaintiff the reimbursement of any amount he may have 
paid, together with interests. 
 
Community of Acquests and Paraphernal property 
Matrimonial Home 
After the parties had lived in Paris for a period of one year 
from the marriage, they came to Malta and settled here 
where they took up residence at <address> belonging to 
plaintiff’s father to whom they paid a yearly rent.  At the 
time defendant was aware that the villa belonged to 
plaintiff’s father. 
 
On the 3rd January 1984, by virtue of a deed5 in the 
records of Notary Doctor Paul Pullicino, plaintiff’s father 
donated to plaintiff 498 A Ordinary Shares of Patti 
Limited6;  whilst retaining 1A Ordinary Share, and a third 
pary held the remaining 1B Ordinary Share.  However, 
though plaintiff owned practically most of the company’s 

                                                 
5
 Vol.2 – fol.607 

6
 Mem. Of Ass. Vol2 – fol.320 et seq. 
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shareholding, she had 49% voting rights, against the 51% 
retained by her father. 
 
On the17th February 1984, by virtue of a deed7 in the 
records of the same notary, plaintiff’s father granted under 
title of perpetual emphyteusis the above villa to Patti 
Limited which as a result then started receiving the yearly 
rent from the parties.  
 
Defendant claims that he was kept in the dark about these 
transactions, and he always believed that the villa 
continued to belong to plaintiff’s father. 
 
Between March and June of 1984 and in 1987 structural 
improvements, consisting in the construction of a new 
storey, and an extension of the bathroom and a 
kitchenette, were made to the villa.  These improvement 
were valued by the court-appointed expert AIC Mario 
Cassar at a total of LM9,397.59  [today €21,890.50]. 
 
Regarding these improvements, plaintiff states that “these 
were made against the consent of the company [Patti Ltd.]  
But N was very stubborn and did these improvements.”8  
At a later stage, in her testimony she states that “we 
remained in the house while the works were being made.  
Mr.Y paid for the works – he wanted to do them.  My 
father took no action.”9 
 
On his part, defendant explains that he never knew that 
the villa was transferred to Patti Limited, and continued to 
believe that it belonged to plaintiff’s father.  He states that 
he had paid for the improvements from the proceeds of 
the sale of a flat he had in Paris before he got married…. 
The works lasted for over a year.  T always agreed with 
these alterations.  I never did anything against her will.”10 
 
Plaintiff’s father states that the alterations were made 
without his consent, and without the consent of Patti 

                                                 
7
 Vol.1 – fol.116 

8
 Vol.1 – fol.68 para.11 

9
 Vol.11 – fol.683 

10
 Vol.1 – fol.81 
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Limited. “In fact I denied him permission to do the 
structural alterations, but he did them all the same.”11  In 
his evidence given at a later stage, this witness states that 
“I got to know about these structural changes because my 
daugther told me about them.  I strongly objected on 
behalf of Patti Limited because they went against the 
conditions of the contract of acquisition……I used to vist 
my daughter more than once a month to see my 
grandchildren.  I took no action to stop the works.”12 
 
On the matter of consent, the Court observes that whilst 
the works were in progress, that is from March 1984 
onwards, the property was in fact held under title of 
perpetual emphyteusis by Patti limited, a company 
practically owned by plaintiff. Under these circumstances, 
the Court is inclined to accept defendant’s version that the 
improvements, though wanted by him, were made with 
the consent of plaintiff who in her affidavit states that 
“During our marriage we13 did some structural 
improvements to the matrimonial home against the 
consent of the company.” 
 
Regarding her father’s consent the Court observes that it 
results quite clearly that, though plaintiff’s father used to 
go to the house monthly, and though he was told of the 
works, he took no action to stop them notwithstanding that 
he states that he strongly objected to the works; also he 
failed to produce any sort of evidence corroborating his 
testimony that he “strongly objected on behalf of Patti 
Limited.”14  
 
On the strength of the above, this Court is of the opinion 
that the works in question were carried out with the 
consent of plaintiff and the tacit consent of her father, both 
shareholders in Patti Limited.  Also, since plaintiff is the 
major shareholder in the company who in turn owns the 
house, then these improvements, done during the 
marriage, have been in effect been done to her benefit.  

                                                 
11

 Vol.1 – fol.70 
12

 Vol.2 – fol.609 
13

 Underligned by the court 
14

 Vol.2 – fol.609 
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In these circumstances the community of acquests is to 
be considered as having a credit against Patti Limited for 
the amount of €21,890.50 [ LM9,397.59] afore-mentioned. 
 
Regarding defendant’s claim that the works were paid by 
him from the sale of paraphernal property, the Court 
observes that though it results that the works were paid by 
him, this does not necessarily mean that that the funds 
were paraphernal. After all, the works were carried out 
between four and seven years into the marriage during 
with period defendant, apart from receiving money from 
abroad, used to practise his profession in Malta15.  
Therefore, in default of other evidence showing that the 
funds were paraphernal, the legal presumption in favour 
of the community of acquests should prevail. 
 
Regarding plaintiff’s claim for compensation for the 
increase in the value of the proprerty as a result of the 
works, the Court observes that, apart from the fact that 
some of the works were carried out without the necessary 
permit, defendant knew that the works, which he wanted 
to make, were carried out on property  belonging to third 
parties, and therefore he is only entitled to the value of the 
works16 made by him; and no compensation is due 
represening the increase in the value of the proprerty as a 
result of the works.   
 
Movables 
In this regard the Court observes that both parties have 
failed to present a list of the movables forming part of the 
community of acquests.   
 
Moreover, whilst plaintiff is claiming that when defendant 
left the matrimonial home “we divided everything we 
had”17, defendant maintains that “the furniture in the 
matrimonial home hasn’t been divided yet” and that 

                                                 
15

 Vol.2 – fol.711 
16

 Civil Code – Art.1564 
17

 Vol.1 – fol.69 
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plaintiff had stolen some of his belongings and locked 
them up in the garage in Swieqi.18 
 
In this respect, the evidence is very scarce, and, in the 
cirumstances, this Court can only conclude that the 
effects which still exist in the matrimonial home are to he 
divided equally between the parties, and in case of 
disagreement as to their value, Mr.Vincent Ciliberti is 
being appointed court-expert, at the expense of both 
parties in equal shares, to value the items in question;  
should the parties fail to agree on the partition of the items 
within one year, then these are to be sold by auction 
under the authority of the Court and the proceeds be 
distributed to the parties in equal shares. 
 
Shares in Patti Limited19 
It appears that the parties are in agreement on the 
following facts regarding this company.  On the 2nd 
January 1984 Eric Pace Bonello, plaintiff’s father, had 
registered the afore-mentioned company, with the latter 
having 498A Ordinary Shares and 1B Ordinary Shares, 
whilst a second party having only 1A Ordinary Share.  On 
the 3rd January of the same year, plaintiff’s father donated 
to plaintiff his 498 A Ordinary Shares in the company, as 
per deed in the acts of Notary Doctor Paul Pullicino, whilst 
retaining 1A Ordinary Share, and retaining 51% of the 
voting rights.   
 
In the deed of donation the parties had agreed that “the 
said donation is being made on condition that the fruits or 
dividends thereof shall not form part of the community of 
acquests existing between the donee T Y and her 
husband N Y.”;  and in his affidavit he explains that since 
he knew that his daughter had problems in her marriage 
“whenever I wanted anything to be transferred to my 
daughter, I made it very clear that the defendant had no 
interest in it.”20 
 

                                                 
18

 Vol.1 – fol.81 
19

 Vol.2 – fols.320 et seq. 
2020

 Vol.1 – fol.70 
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In his submissions defendant maintains that, though the 
dividends of the shares have been expressly excluded 
from the community of acquests by virtue of the afore-
mentioned deed, and in terms of article 1320 [b] of the 
Civil Code, the company itself, that is Patti Limited, forms 
part of the community of acquests, since when plaintiff’s 
father had registered the company he had done so on 
behalf of and in the interests of his daughter and therefore 
on the strength of the prestanome principle the company 
is at law considered to be plaintiff’s property and thereby 
forming part of the acquests.   
 
Defendant also states, that by registering the company in 
his own name, and the next day donating almost all the 
shares to his daugher, plaintiff’s father showed bad faith, 
and  that his actions “iwasslu sabiex wiehed jinduna li 
hemm xi tip ta’ foul play” with a view to excluding 
defendant completely from the company itself, as distinct 
from the fruits of the shares donated. 
 
In this regard, the Court disagrees with defendant’s 
interpretation that in registering the company, plaintiff’s 
father was acting under a mandate from plaintiff.  It results 
manifestly clear to this Court, that plaintiff’s father wished 
to donate his property to his daughter, lawfully excluding 
defendant from the donation and the fruits thereof. 
Plaintiff’s father was at law entitled to dispose of his 
property in any manner he deemed fit, even by registering 
a company in his own name, transferring most of the 
company’s shareholding to his daughter, and retaining the 
voting majority in the company -  this is a perfectly lawful 
exercise of ownership, and any reference to the 
prestanome principle in this regard is unfounded, since 
the registration of the company and the shares donated to 
plaintiff were not her property, but belonged to her father, 
the donor. 
 
On the strength of the above the Court is of the opinion 
that the company does not form part of the community of 
acquests, whilst the 498 A Ordinary shares belong to 
plaintiff, and defendant is excluded, both from the 
ownership of these shares and from the fruits thereof. 
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Finally, with reference defendant’s argument that, as only 
20% of the capital of the company have been paid, and 
just as the community of acquests may be made to pay 
for the unpaid share capital of the company, it should 
therefore participate in any benefits due to the company;   
the Court is of the opinion that, this argument is flawed, 
since [1] article 1329 limits the liability of the community of 
acquests to “the extent of the value of the share which 
such spouse has in the community of acquests.”; and [2] 
the cessation of the community of acquests between the 
parties is being declared by this judgment, dating from 
31st December 1996, and the acquests are being 
liquidated and assigned to the parties. 
 
Shares in Brittania Financial Services Ltd. 
Once Patti Limited, is a company having a distinct legal 
personality, from that of its sharegholders;  and once the 
fruits and interests of the shares of this company donated 
by plaintiff to his daughter have been excluded from the 
community of acquests, then defendant has no valid claim 
at law to the shares acquired by Patti Limited from 
Brittania Financial Services Limited even though the 
acquisition took place during the marriage. 
 
Rainbow World Limited 
In this respect, apart from a reference to this company 
made by defendant in his affidavit21, no further evidence 
has been produced;  therefore this Court is not 
considering this company as part of the community of 
acquests.22 
 
Regarding defendant’s request that the legal referee’s 
report [drawn by Professor Andrew Muscat] be removed 
from the records of the proceedings, since the legal 
referee had 1 Ordinary share in Rainbow Company 
Limited, the Court observes that [1] the legal referee’s 
participation in this company was minimial, almost 

                                                 
21

 Vol.1 – fol.78  
22

 In his report Professor Andew Muscat states that form a search carried out by him in 

the Registry of Companies, it results that this company has been dissolved and put in 

liquidation on the 27
th

 April 1990 
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negligible;  [2] that no expert opinion has been given by 
him in this regard;  [3] that no evidence was brought 
forward by the parties in the proceedings;  [4] that even if 
defendant’s pleas were to be accepted,it should not affect 
the rest of the report regarding Patti Limited, and Brittania 
Financial Services Limited;  [5] finally, it must be stated 
that the decision regarding the postion of Patti Limited and 
Brittania Services Limited has been reached by this Court 
after a thorough examination of the evidence procduced, 
in the light of provisions of the Civil Code referrring to the 
regim of the community of acquests, without referring to 
the report in question. 
 
On the strength of the above, the Court has come to the 
conclusion that defendant’s request is not justified, and is 
being hereby dismissed. 
 
Bank Deposits and other Monies 
In this regard the Court  refers to the legal referee’s first 
report under the section entitled “Kontijiet Bankarji”, and 
adopts her conclusion, save for the sum of LM6,666.66 
[equivalent to €15,529.14], indicated in her additional 
report as paraphernal property belonging to plaintiff. 
 
A copy of pages 24 and 25 of the first report is being 
hereby attached to form an integral part of this judgment. 
[Appendix A]23 
 
Vehicles 
The court confirms the legal referee’s conclusions in this 
regard, and accordingly orders that the Range Rover be 
assigned in its entiretly to defendant. 
 
Decide 
For the above reasons, the Court decides on plaintiff’s 
request by: 
[1] acceding to request numbered one, by pronouncing 
the personal separation between the parties; 
[2] rejecting request numbered two, and declaring plaintiff 
to be the party solely responsible for the separation; 

                                                 
23

 Vol.2 – fols.764-765 
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[3] abstaining from deciding further on request numbered 
three, since the child is no longer a minor; 
[4] acceding to request numbered four, and orders the 
cessation of the community of acquests as from the 31st 
December 1996; 
[5] acceding to requests numbered five and six; and 
orders that the community of acquests be liquidated and 
assigned to the parties as above established and ordered 
in the section entitled “Community of Acquests”; 
[6] abstaining from deciding further on request numbered 
seven, since no evidence was produced in this respect; 
[7] rejecting request numbered eight;  and instead orders 
that article 48 of the Civil Code be applied in its entirety 
against plaintiff; 
[8] abstaining from deciding further on request numbered 
nine, since the child is no longer a minor; 
 
All expenses are to be borne by plaintiff. 
 
 
 

< Sentenza Finali > 
 

---------------------------------TMIEM--------------------------------- 


