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QORTI TA' L-APPELL

S.T.0. PRIM IMHALLEF
SILVIO CAMILLERI

ONOR. IMHALLEF
GEOFFREY VALENZIA

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

Seduta ta' I-24 ta' Frar, 2012

Appell Civili Numru. 89/2011/1

Rikors tat-18 ta’ Mejju 2011 fl-atti tal-mandat ta’ qbid
esekuttiv numru 89/2011PC

Stephen Desira, Leonard Desira u Pierre Desira
V.
Tarcisio Portelli u Mario Portelli

1. Dan huwa appell minn provvediment moghti fit-28
ta Gunju 2011 mill-Qorti tal-Magistrati (Ghawdex),
Superjuri, Gurisdizzjoni Generali, li ¢ahad talba maghmula
minn Tarcisio Portelli u Mario Portelli [“id-Debituri”] biex
jithassar mandat esekuttiv ta’ gbid mahrug kontra
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taghhom fuq talba ta’ Stephen Desira, Leonard Desira u
Pierre Desira [“il-Kredituri’].

2. ll-fatti relevanti sehhew hekk: I|d-Debituri kienu
dehru bhala garanti (“sureties”) tad-debituri ewlenin fuq
kuntratt li bih id-debituri ewlenin gharfu dejn ta’ mija u
hamsa u ghoxrin elf euro (€125,000) lejn il-Kredituri. 1I-
kuntratt, li kien pubblikat fit-12 ta’ Awissu 2010 min-Nutar
Anthony Hili, ighid hekk fil-parti relevanti ghall-garanzija:
«Furthermore, in order to better guarantee the repayment
of the said amount and the payment of interests thereon
by the Debtors on this deed, the Sureties, together and in
solidum between them, hereby stand joint and several
sureties with the Debtors in favour of the Creditors, who
accept, and secure this obligation by means of a special
hypothec over their respective shares of the same
tenement described above and this for the total sum of
one hundred twenty five thousand and five hundred Euro
(€125,000) plus interest, due as above stipulated.»

3. Billi d-dejn ma thallasx, il-Kredituri b’ittra uffi¢jali tat-
28 ta’ Jannar 2011 sejhu lid-debituri ewlenin u lid-Debituri
bhala garanti biex ihallsu u b’hekk il-kuntratt ghamluh
titolu esekuttiv. Imbaghad, fil-11 ta” Mejju 2011 kisbu I-
hrug ta’ mandat esekuttiv ta’ gbid kontra d-Debituri ghal
mija u hamsa u ghoxrin elf euro (€125,000) sorte, u I-
imghaxijiet u l-ispejjez.

4., B'rikors tat-18 ta’ Mejju 2011 id-Debituri talbu illi
jithassar il-mandat ghar-raguni, fost ohrajn, illi huma
marbutin biss re, bl-ipoteka specjali mahluga bil-kuntratt
tat-12 ta’ Awissu 2010, u mhux personalment bil-beni
kollha taghhom.

5. Bil-provvediment tat-28 ta’ Gunju 2011 |-ewwel gorti
¢cahdet din it-talba ghal ragunijiet li gew minnha mfissra
hekk:

Crr e ans dan id-digriet jittratta biss il-kwistjoni mgajma
mir-rikorrenti prezenti dwar jekk huma ghandhomx
jaghmlu tajjeb bil-hwejjeg personali taghhom ghad-djun
[tad-debitutri ewlenin], oltre 1-ishma spettanti lilhom mill-
fond ... ... ... li s-sewkestranti ga ghandhom ipoteka
specjali fuqu.

«Ir-rikorrenti jikkontendu — u dwar dan ressqu wkoll in-
nutar li rrediga 1-kuntratt relattiv biex jikkoroborahom — illi
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1-intenzjoni taghhom kienet biss li jiggarantixxu d-dejn ...
...... b’ipoteka specjali fug sehemhom mill-fond imsemmi.
«Qari akkurat tal-kuntratt ta’ kostituzzjoni ta’ debitu li sar
in atti Nutar Anthony Hili tat-12 ta' Awissu 2010 ma jhalli
ebda dubbju dwar Xxriedu verament jikkuntrattaw il-
partijiet. Fuq dak il-kuntratt Tarciso Portelli, sew fismu
proprju kif ukoll fisem ibnu msiefer Joseph, u Mario
Portelli, kienu geghdin jidhru bhala garanti ghad-debituri
prinCipali (fil-kuntratt indikati bhala “sureties”). Fil-parti
rilevanti ghal din il-kwistjoni nghad testwalment illi:
«“Furthermore, in order to better guarantee the repayment
of the said amount and the payment of interests thereon
by the Debtors on this deed, the Surities, together and in
solidum between them, hereby stand joint and several
sureties with the Debtors in favour of the Creditors, who
accept, and secure this obligation by means of a special
hypothec over their respective shares of the same
tenement ... ... ... ”

«Dan ma jistax ifisser hlief illi r-rikorrenti prezenti kienu
ged jintrabtu li jaghmlu tajjeb ghad-dejn ... ... ... mhux
biss b’sehemhom mid-dar ipotekata, imma wkoll bi
hwejjighom kollha. L-ipoteka specjali fuq id-dar indikata
kienet garanzija addizzjonali ghall-obbligazzjoni in solidum
mad-debituri principali li dawn kienu geghdin jaghtu lill-
kredituri ghall-hlas ta dak li kien dovut lilhom.
«Ghaldagstant u a tenur tal-artikolu 1096 tal-Kodiéi Civili,
li jistipula li: “ll-kreditur jista’ jdur kontra kull min irid mid-
debituri in solidum b’ghazla tieghu, minghajr ma d-debitur
ikun jista’ jopponi I-benefi¢cju tal-gqsim tal-obbligazzjoni”,
il-kredituri kellhom kull dritt iduru fuq il-garanti solidali, kif
fil-fatt ghamlu, ftentativ li jirkupraw dak dovut lilhom.»

6. Id-Debituri talbu fakolta li jappellaw minn dan il-
provvediment, u din it-talba ntlagghet fit-28 ta’ Gunju
2011. Imbaghad, b’rikors tal-4 ta’ Lulju 2011 ressqu dan |-
appell tallum ghal ragunijiet li huma fissruhom hekk:

Cevr ene oe preliminarjament ... ... ... is-sentenza tal-ewwel
gorti onorabbli hija nulla stante illi n-numru ta’ referenza
¢itat huwa wiehed Zbaljat. In-numru ikkwotat huwa
86/2011 mentri n-numru tal-mandat ta’ gbid ezekuttiv bejn
il-partijiet huwa 89/2011.»

7. Ressqu wkoll ragunijiet fil-meritu li fissruhom hekk:
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«a. vev «w. ... |l-ewwel qorti onorabbli ... ... ... tat
importanza lill-paragrafu fejn gie ikkostitwit I-ipoteka
specjali izda ma abbinatx dan il-paragrafu ma’ dak ta’
gablu fejn [id-debitrici ewlenija] ikkostitwiet ipoteka
spe¢jali fug is-sehem taghha indiviz tal-istess proprjeta.
Fl-umli fehma tal-esponenti, bil-mod kif inkitbet I-iskrittura
n-nutar kien obbligat Ili jikteb il-kliem “hereby stand joint
and several [surities] with the debtors in favour of the
creditors, who accept” biex iwahhad I-ishma kollha indivizi
tal-partijiet ghaliex b’hekk biss seta’ mbaghad ighaddi biex
jikkostitwixxi I-ipoteka specjali fuq il-fond kollu.
«b.  Barra minn hekk, jidher illi I-prezz ta’ mija hamsa u
ghoxrin elf euro (€125,000), pari ghal madwar erbgha u
hamsin elf (Lm54,000) tal-munita antika, huwa prezz i
jirrefletti |-valur tal-proprjeta; anzi bil-kemm huwa bilan¢
inferjuri ghall-valur tal-istess proprjeta. Ghalhekk meta
jigu evalwati dawn I-elementi kollha jidher inekwivoku illi I-
intenzjoni kemm tal-partijiet kollha, inkluz hawnhekk il-
kredituri nnifishom, kien illi permezz tal-kostituzzjoni ta’
debitu l-uniku garanzija li kellhom jaghmlu tajjeb ghaliha I-
familja Portelli kienet sehemhom mill-istess proprjeta
[ipotekata].
«¢.  Element iehor |i gie skartat huwa I-fatt illi Joseph
Portelli jirrisjedi fl-esteru u ma sar I-ebda ezer¢izzju mil-
partijiet biex jevalwaw u jikkostitwixxu l-assi li ghandu jew
li seta’ kellu I-istess.
«d.  Kieku I-partijiet riedu jistabilixxu din ir-relazzjoni ta’
bejniethom kien isir paragrafu ad hoc gabel ma tigi
specifikata |-ipoteka specjali, haga li fdan il-kuntratt ma
saritx. Ghalhekk I-importanzi tal-artiklu 1929 tal-Kap 16:
«ll-garanzija ma tistax tkun prezunta, izda ghandha tkun
espressa; u ma tistax tinhareg barra mil-limiti li fihom tkun
giet ikkuntrattata.»
8.  II-Kredituri wiegbu fl-20 ta’ Lulju 2011 u fissru ghala,
fil-fehma taghhom, I-appell ghandu jigi mi¢hud.
9. Dwar l-aggravju ta’ nullita minhabba zball fin-numru
tal-mandat kif muri fid-dikriet, il-qorti tosserva illi -materja
hija regolata bl-art. 790 tal-Kodi¢i ta’ Organizzazzjoni u
Procedura Civili:

790. Meta quddiem qorti fi grad ta’ appell tingieb il
quddiem ecc¢ezzjoni tan-nullita tas-sentenza appellata, dik
l-ecéezzjoni ma ghandhiex tintlaga’ jekk is-sentenza tkun
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gusta fis-sustanza taghha, hlief jekk I-e¢c¢ezzjoni tkun
ibbazata fuq nuqqas ta’ gurisdizzjoni jew fug nuqqas ta’
Citazzjoni, jew fuq illegittimita ta’ persuna jew fuq i s-
sentenza tal-ewwel gorti hija extra petita jew ultra petita
jew fuq kull difett iehor li jippregudika l-jedd ta’ smigh
xierad.

10. ll-prin¢ipju ermenewtiku ta’ eiusdem generis irid illi
kull wiehed min-nuqggasijiet imsemmija fl-art. 790 ikun,
bhal “kull difett iehor” li ghandu jwassal ghan-nullita tas-
sentenza, difett li “jippregudika I-jedd ta’ smigh xieraq”.
Fil-kaz tallum ma hemm ebda dubju dwar liema huwa I-
mandat meritu tal-pro¢eduri: minkejja I-izball fin-numru
muri fis-sentenza, il-partijiet jafu illi dawn il-proc¢eduri
huma dwar il-mandat ta’ gbid numru 89/2011, kif jidher
ukoll mill-verbal tas-seduta li fiha nghata d-dikriet. Id-
Debituri ma garrbu ebda pregudizzju ghall-jedd taghhom
ghal smigh xieraq billi gharfu dwar xiex kien il-kaz i
kellhom iressqu l-argumenti taghhom, kif jidher ¢ar minn
gari tar-rikors tal-appell taghhom.

11. Billi ghalhekk ma hemm ebda raguni minn dawk
imsemmija fl-art. 790 ghala ghandu jigi dikjarat null id-
dikriet, dan l-aggravju preliminari ta’ nullita huwa michud.
12. Fil-fehma ta’ din il-qorti l-aggravji |-ohra kollha
mressqga fil-meritu mid-Debituri huma hziena u, anzi,
jogorbu lejn il-frivolu u I-vessatorju, billi I-kliem tal-kuntratt
juri bi¢-¢ar u bla dubju x’kien il-hsieb tal-partijiet u ma
hemm ebda lok ghal interpretazzjoni.

13. L-ewwel aggravju jrid illi gari tal-paragrafu fil-kuntratt
fejn inholgot il-garanzija u l-ipoteka jkun “abbinat” ma’ qari
tal-paragrafu ta’ qablu fejn wahda mid-debituri ewlenin
holqgot ipoteka fug sehemha mill-istess fond biex iwassal
ghall-konkluzjoni illi dan sar biex “iwahhad l|-ishma kollha
indivizi tal-partijiet ghaliex b’hekk biss seta’ mbaghad
ighaddi biex jikkostitwixxi l-ipoteka specjali fuq il-fond
kollu”.

14. Dan huwa non sequitur. Ma kien mehtieg ebda
“twahhid ta’ ishma” biex tinholoq ipoteka. Li gara hu illi d-
Debituri saru sureties jew garanti in solidum, biex hekk
hadu fughom ukoll I-obbligazzjoni tal-hlas tad-dejn, u din I-
obbligazzjoni komplew sahhewha bl-ipoteka. Kieku riedu
jintrabtu biss re, bl-ipoteka, ma kinux ighidu, testwalment,
illi “the Surities, together and in solidum between them,

Pagna 5 minn 7
Qrati tal-Gustizzja



Kopja Informali ta' Sentenza

hereby stand joint and several sureties with the Debtors in
favour of the Creditors”.

15. It-tieni aggravju huwa illi |-proprjeta milquta bl-
ipoteka tiswa bejn wiehed u iehor daqgs id-dejn, jekk mhux
izjed ukoll.

16. Huwa naturali illi I-kreditur li jitlob garanzija jistenna
li din tkun tkopri d-dejn kollu, I-imghaxijiet u l-ispejjez. Ma
jfissirx izda illi, jekk il-garanzija hija bizzejjed, ma tghoddx
ukoll I-obbligazzjoni ex art. 1994 illi d-debitur jaghmel
tajjeb ghad-dejn bil-gid tieghu kollu, li ghandu u li ghad
jista’ jkollu, u mhux biss bil-gid ipotekat.

17. It-tielet aggravju huwa illi wiehed mill-garanti
joqghod barra minn Malta, u I-partijiet ma jafux x'gid
ghandu.

18. Dan huwa fattur ghal kollox irrelevanti. Ghalkemm
kreditur ghaqli jara x’jiswa I-garanti gabel ma joqghod fuq
il-garanzija tieghu, dan ma hux mehtieg ad validitatem.
Fil-kaz tallum jidher illi I-Kredituri serrhu mohhhom bil-
valur tal-proprjeta ipotekata u ghalhekk ma htegilhomx
jistagsu aktar dwar x'ghandhom u x’ma ghandhomx il-
garanti: ma jfissirx b’hekk illi helsuhom mill-obbligazzjoni
personali.

19. L-ahhar aggravju jghid illi I-garanzija personali kien
imissha nghatat b’paragrafu ad hoc fil-kuntratt ghax
garanzija ma tistax tigi prezunta.

20. Fil-fatt il-garanzija giet stipulata espressament bil-
kliem “Furthermore, in order to better guarantee the
repayment of the said amount and the payment of
interests thereon by the Debtors on this deed, the Surities,
together and in solidum between them, hereby stand joint
and several sureties with the Debtors in favour of the
Creditors”, li huwa ¢ar bizzejjed ghal min irid jifhmu u ma
jhalli ebda dubju.

21. ll-gorti ghalhekk tichad I-appell u tibghat I-atti lura lill-
ewwel gorti sabiex jitkompla s-smigh ghall-ghanijiet tal-
verbal tas-seduta tal-1 ta’ Gunju 2011 quddiem dik il-gorti.
22. L-ispejjez ta’ dan l-episodju jhallsuhom id-Debituri.

< Sentenza Finali >
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