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MALTA

QORTI CIVILI
PRIM" AWLA

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

Seduta tad-9 ta' Jannar, 2012

Citazzjoni Numru. 399/2006

Mira Motor Sales Limited
Versus

1. Ray Zammit fismu personalment ghal kull interess
li jista’ jkollu kif ukoll bhala ezeréenti I-kummer¢ fl-
isem Ray Auto Dealer u in rapprezentanza tas-socjeta
Raymond Auto Dealer Limited;

2. George Xuereb ezercenti I-kummer¢ taht I-isem
Autopaint International;

3. Andrew Mifsud flismu proprju u in rapprezentanza
ta’ Androxa Furniture Limited;

4. Awtorita dwar it-Trasport ta’ Malta, u 5. Licencing
and Testing Department ghal kull interess li jista’
jkollhom, u b’dikriet tat-12 ta’ Novembru 2010 I-
Awtorita ghat-Trasport fMalta bhala successur tal-
Awtorita dwar it-Trasport ta’ Malta, u tal- Licencing
and Testing Department assumiet |-atti minflok dawk
il-konvenuti; u
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6. b’dikriet tat-2 ta’ Dicembru 2008 issejjah fil-kawza
lvan Mamo

1. F'din il-kawza I-attrici gieghda ftfittex li tiehu lura
vettura li nbighet sub hasta wara li nqgabdet minn terzi.

2. L-attrici fissret illi hija kienet bighet lill-konvenuta
Androxa Furniture Limited [‘Androxa”] bi ftehim ta’ hire-
purchase il-vettura tal-marka Isuzu Trooper bir-
registrazzjoni AND 538. Androxa waqghet lura fil-hlasijiet
u ghalhekk qgatt ma saret sidt il-vettura.

3. Kredituri ohra ta’ Androxa, fosthom il-konvenut
George Xuereb, fethu proceduri kontra taghha li wasslu
biex il-vettura ngabdet b’'mandat numru 2571/2005 u
nbighet fil-bejgh sub hasta numru 14/2006 fl-ismijiet
George Xuereb et versus Andrew Mifsud et. Dan il-bejgh
sar minkejja l-oppozizzjoni tal-attrici, i izda iet
verbalizzata fl-atti tal-bejgh biex kull min ha sehem ikun jaf
illi I-vettura ma Kinitx ta’Androxa izda tal-attrici.

4. Billi, minkejja dan, is-so¢jeta konvenuta Raymond
Auto Dealer Limited xorta xtrat il-vettura, |-attri¢i fethet din
il-kawza u gieghda titlob illi I-gorti:

I tghid illi I-vettura hija proprjeta tal-attrici;

. thassar Il-esekuzzjoni tal-mandat numru
2571/2005;

il thassar u tghid illi ma jiswiex id-dikriet tat-3
ta’ Mejju 2006 li ordna I-bejgh sub hasta tal-vettura;

Iv. tghid illi gqabel ma l-attri¢i tithallas il-bilan¢
kollu tal-prezz, il-vettura ma tista’ tigi trasferita lil hadd
minghajr il-kunsens tal-attrici; u

V. tikkundanna lill-kkonvenuti jew lil min
minnhom ghandu I-vettura fidejh irodduha lill-attrici.

5. Qieghda titlob ukoll I-ispejjez.

6. ll-konvenut George Xuereb ressaq dawn |-
eccezzjonijiet:

I. hu ma ghandu ebda relazzjoni guridika mal-
attrici u ghalhekk ghandu jinheles mill-harsien tal-gudizzju;
. tul il-proc¢eduri tal-bejgh sub hasta hu dejjem
gaghad ghall-ordnijiet moghtija mill-qorti u ghalhekk ma
ghandu jgarrab ebda predudizzju minhabba l|-azzjoni tal-
attrici;

il ghandu jghodd il-principju illi vigilantibus non
dormientibus iura succurrunt u l-attri¢i ma tistax titfa’ I-ntija
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tan-nuqgas taghha Ii tigbor flusha minghand id-debitur
taghha fuq I-e¢¢ipjent; u

Iv. illum il-pro¢eduri tal-bejgh sub hasta gew
finalizzati u I-vettura kienet ga giet trasferita mill-attrici lill-
konvenut debitur; ghalhekk, ghalkemm jista’ jkun illi I-
attrici ghad ghandha drittijiet kontra d-debitur taghha biex
tigbor flusha ma ghandhiex drittijiet fuq il-vettura.

7. L-Awtorita dwar it-Trasport ta’ Malta [‘|-Awtorita”]
ressget dawn |-e¢¢cezzjonijiet:

I il-Licensing and Testing Directorate huwa
direttorat fi hdan I-Awtorita u I-mansjoni tieghu taqa’ taht I-
istess Awtorita,;

. I-Awtorita ma hijiex kontradittrici legittima
ghax ma tidholx f'tilwimiet civili ta’ hlasijiet;

il I-Awtorita ghandha d-dmir illi tittrasferixxi
vettura fuq isem gdid ladarba jkun hemm il-kunsens tal-
partijiet interessati;

V. fil-kkaz tallum I-Awtorita ghamlet trasferiment
tal-vettura AND 538 fl-4 ta’ Mejju 2006 wara ordni tal-qorti
tat-3 ta’ Mejju 2006 fl-atti tal-bejgh sub hasta numru
14/2006;

V. fug ordni tal-gorti I-Awtorita ma setghetx
twaqgqgaf jew izzomm milli jsir it-trasferiment tal-vettura;
Vi. flimkien mal-ordni tal-gorti I|-Awtorita giet

prezentata wkoll b’log book iffirmat u ghalhekk kellu jsir it-
trasferiment; u

Vil. guddiem din is-sitwazzjoni — |-ordni tal-qorti
flimkien mad-dokumenti kollha mehtiega, [-Awtorita
irregistrat it-trasferiment.

8. ll-konvenut Raymond Zammit ressaq I-e¢¢ezzjoni illi
ghandu jinheles mill-harsien tal-gudizzju ghax ma ha ebda
sehem fil-bejgh sub hasta.

9. Raymond Auto Dealer Limited ressget dawn I-
eccezzjonijiet:

I. il-mandat ta’ gbid u I-bejgh sub hasta saru kif
trid il-ligi u ghalhekk jiswew u ma jistghux jithassru;

. il-ligi tahseb ghal proceduri specifici biex
jitwaqqaf bejgh sub hasta izda Il-attri¢i nagset milli tingeda
b’dawn il-pro¢eduri u issa ma tistax tingeda b’xi rimedju
iehor;

il [it-tielet eccezzjoni hija l-istess bhall-ewwel
wahdaj;
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Iv. it-trasferiment tal-vettura ga sar u ghalhekk
kull dikjarazzjoni mitluba fir-raba’ talba tal-attrici ma tistax
tintlaga’; u

V. il-vettura regghet giet trasferita Iil terzi u

ghalhekk I-e¢cipjenti ma tistax troddha ghax ma hijiex
fidejha u ma ghadhiex is-sid taghha.

10. ll-konvenut Andrew Mifsud ressaq |-ec¢cezzjoni illi
meta nxtrat il-vettura minghand l-attri¢i hu deher mhux
fismu proprju izda fisem Androxa u ghalhekk I-azzjoni
ghandha titkompla kontra Androxa u mhux kontrieh.

11. Androxa ressqget dawn I-e¢¢ezzjonijiet:

I tassew illi kellha problemi finanzjarji u
ghalhekk ghalkemm hallset aktar minn tlitt elef lira
(>Lm3,000) ma hallsitx il-prezz kollu;

. barra din il-kawza, I-attri¢i ipprezentat ukoll
ittra ufficjali kontra |-ec¢Cipjenti biex tikseb titolu esekuttiv
ghall-hlas tal-kambijalijiet;

Iii. ghalhekk I-attrici ma tistax titlob kemm il-hlas
tal-bilan¢ tal-prezz kif ukoll li tiehu lura I-vettura;

V. l-ec€ipjenti ma tistax trodd il-vettura ghax ma
ghadhiex f'idejha billi nbighet sub hasta; u
V. l-ec¢ipjenti ma ghandhiex tbati spejjez.

12.  Wara li b'dikriet tat-2 ta’ Dicembru 2008 issejjah fil-
kawza lvan Mamo, dan ressaq dawn I-e¢¢ezzjonijiet:

I. huwa xtara I|-vettura in bona fide minghand
Raymond Auto Dealer Limited meta d-dokumenti relativi
kienu regolari; u

. il-vettura |i ghandu fidejh hija registrata
ABO 286 u mhux AND 538, u kien b’din ir-registrazzjoni illi
xtraha — din |-e¢¢ezzjoni kienet inghatat ghax il-vettura
nbidlitilha r-registrazzjoniz; billi, izda, baqghet I-istess
vettura ma huwiex mehtieg li nqisu aktar din |-ec¢ezzjoni.
13. |ll-fatti li wasslu ghal din il-kawza sehhew hekk:
B’kitba tat-13 ta’ Mejju 2002° l-attri¢i bieghet lil Androxa
vettura tal-marka Isuzu Trooper bil-prezz ta’ tlittax-il elf u
tmien mija u disgha u tmenin lira (Lm13,889) li minnhom
thallsu elf, sitt mija u disgha u tmenin lira (Lm1,689) mal-
konsenja u ghall-bilan¢ ta’ tnax-il elf u mitejn lira
(Lm12,200) u I-imghaxijiet relativi nhargu sittin (60)

! Foll. 80 et seq.
2 Ara Xx-xiehda ta’ Brian Farrugia tad-19 ta’ Frar 2010, fol. 100.
3 Foll. 7 et seq.
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kambjala ghal-mitejn u tnejn u hamsin lira (Lm252) kull
wahda li kellhom jithallsu wahda kull xahar.
14. Fost il-pattijiet tal-ftehim hemm dawk li jghidu hekk:

«4. Until the sum of Lm plus interest accrued
thereon is paid in full by the Hirer [Androxa] to the Seller
[I-attri¢i] the said shall remain the sole and

absolute property of the Seller. Upon the full payment of
the  said balance and interest the  said
shall become the property of

the Hirer.
«5. It shall be deemed absolutely unlawful for the Hirer to
dispose of the said in any way whatsoever,

until full and final payment of the said balance and interest
has been effected.

«6. The said vehicle shall be kept registered in the name
of the Seller ... ... ... until such time as the full and final
payment of the said balance is made.

«8. In......... default of two consecutive payments or an
amount equivalent to two payments, the Seller will have
the right to claim the whole amount due at the time as well
as the right to withdraw the said from the
Hirer and have same valued and sold. ... ... ...»

15. Fis-7 ta’ Awissu 2002 inghata avviz tat-trasferiment
tal-vettura lil-Licensing and Testing Department, u |-bejjigh
u x-xerrej flimkien ghamlu din it-talba u stqarrija”:

«Since this vehicle is being sold on hire-purchase terms
we hereby request that although the road licence and
registration be transferred onto the purchaser, the said
purchased vehicle will not be transferred onto third parties
unless the seller gives his consent in writing.

«We hereby declare and acknowledge that the Licensing
and Testing Department in accepting this agreement is
making an ex gratia concession and that no civil liability
attaches to the Government, the Licensing and Testing
Department, or to any official or employee of the said
Department would [sic] there occur, through error or
omission, any failure to comply with this request.»

16. Minkejja dak li jinghad fil-patt numru 6 tal-kitba tat-
13 ta’ Mejju 2002 izda kompatibilment ma dak Ii jinghad fl-

4 Fol. 9.
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avviz tas-7 ta’ Awissu 2002, il-vettura giet registrata fisem
Androxa u I-licenza tal-vettura wkoll inhardet fug Androxa,
ghalkemm fuq id-dokument ta’ registrazzjoni® hemm
imnizzel dan il-kliem “Transfer & Export to be Authorised
by LTD [sic]”

17. Gara illi Androxa waqghet lura fil-hlasijiet lill-attrici u
kellha wkoll taghti lil terzi, fosthom il-konvenut George
Xuereb. Dan kiseb mandat ta’ gbid fuq il-vettura u, billi
kellu titolu esekuttiv, kiseb ukoll illi |-vettura tinbigh sub
hasta. Fil-jum appuntat ghall-bejgh I-attri¢i ipprezentat
nota® fl-atti tal-bejgh li biha gharrfet lill-gorti illi |-vettura i
kienet sejra tinbigh “ghadha proprjeta taghha u li ghalhekk
trasferimenti tal-vettura huma ristretti”. Waqt il-bejgh ukoll
l-avukati tal-attrici gharrfu b’dan lil dawk |i dehru biex
jaghmlu offerti.

18. Minkejja dan il-bejgh sar u l-oghla offerta kienet dik
ta’ Raymond Auto Dealer Limited, u I-vettura giet
registrata fisem din is-soc¢jeta. Wara, Raymond Auto
Dealer Limited bighet il-vettura lill-konvenut lvan Mamo u
llum hija registrata fisem lvan Mamo.

19. Minn dan kollu jidher mill-ewwel illi I-konvenuti Ray
Zammit u Andrew Mifsud proprio kienu dehru biss fi
kwalita rapprezentativa u ghalhekk, safejn gew imharrka
proprio, gew imharrka hazin. Il-qorti ghalhekk tehlishom
mill-harsien tal-gudizzju, bl-ispejjez kontra I-attrici.

20. Dwar il-proprjeta ta’ vettura bil-mutur, I-Avviz Legali
numru 446/2004 - ir-Regolamenti tal-2004 dwar ir-
Registrazzjoni u I-Licenzjar ta’ Vetturi bil-Mutur —, li kien
jirregola |I-materja fiz-zmien relevanti, ighid illi:

«“sid” ftfisser il-persuna, kemm bhala individwu jew
frapprezentanza ta’ kumpannija, azjenda bi shubija jew
soc¢jeta kooperattiva, li jkun fisimha li vettura bil-mutur
ikollha licenza u, jew tkun registrata.»

21. Ghalkemm din it-tifsira hija mahsuba biss ghall-
ghanijiet tar-Regolamenti nfushom, madankollu, billi [-
vetturi bil-mutur huma mobbli redistrati, il-proprjeta
taghhom hija dik li tidher fuq ir-registru, ghallinqas
sakemm ma jintweriex mod iehor. Fil-kaz tallum, minkejja

|-ftehim bejn I-attrici u Androxa illi, sakemm ma jkunx
® Fol. 10.
6 Fol. 12.
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thallas il-prezz kollu, l-attri¢i tibga’ sidt il-vettura, I-istess
vettura giet registrata fisem Androxa. Dan fifisser illi,
ghalkemm fir-relazzjonijiet bejn bejjigh u xerrej baga’
jitgies il-bejjigh bhala sid, quddiem terzi is-sid kien jidher li
kien is-sid registrat, i.e. Androxa.

22. Fil-fatt, I-attrici stess gharfet dan, tant illi fil-ftehim
ma’ Androxa, sabiex izzomm il-proprjeta, kienet stipulat illi
“the said vehicle shall be kept registered in the name of
the Seller ... ... ... until such time as the full and final
payment of the said balance is made”, ghalkemm
imbaghad ma insistietx fug dan il-patt.

23. Ghalhekk meta |-konvenut Xuereb kiseb il-bejgh sub
hasta tal-vettura kien gieghed ibigh proprjeta li dehret li
kienet ta’ Androxa, id-debitur tieghu, u mhux tal-attrici.
Ladarba l-attrici ma nqdietx bir-rimedju li taghtiha I-ligi biex
twaqqgaf il-bejgh qabel ma jsir, il-vettura nbighet
validament. L-istgarrija tal-attrici waqt li kienu geghdin
isiru l-offerti li kienet sidt il-vettura ma setghetx izzomm il-
bejgh milli jsir, billi bejgh sub hasta ordnat b’dikriet tal-gorti
jista’ jitwaqgaf biss b’dikriet contrario imperio tal-qorti u
mhux bi stqarrija unilaterali ta’ parti.

24. Ghalkemm id-dipartiment seta’, biex jogghod mat-
talba maghmula lilu mill-attrici u Androxa, jirrifjuta i
jirregistra bejgh maghmul minn Androxa, ma setax jirrifjuta
li jirregistra bejgh ordnat mill-qorti.

25. Ghalhekk il-bejgh sub hasta lil Raymond Auto
Dealer Limited kien jiswa ladarba ma twaggafx meta kellu
jitwaqgaf. Aktar u aktar kien jiswa I|-bejgh maghmul il
lvan Mamo ghax jekk jista’ forsi jinghad illi Raymond Auto
Dealer Limited setghet tgieghdet in mala fide bl-istqarrija
maghmula mill-attri¢i waqt li kienu geghdin isiru I-offerti,
Mamo zgur li kien in bona fide billi xtara minghand min
kien jidher bhala sid registrat bla rizerva.

26. Ghal dawn ir-ragunijiet it-talbiet tal-attrici ghat-
thassir ex post tal-bejgh sub hasta u ghar-radd lilha tal-
vettura ma jistghux jintlaqghu.

27. ll-qorti ghalhekk taqta’ I-kawza billi, wara li tehles lill-
konvenuti Ray Zammit u Andrew Mifsud proprio mill-
harsien tal-gudizzju, tichad it-talbiet tal-attrici safejn
maghmula kontra I|-konvenuti |-ohra, u tikkundanna lill-
attrici thallas I-ispejjez kollha tal-kawza.
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