Kopja Informali ta' Sentenza

QORTI CIVILI
PRIM" AWLA

ONOR. IMHALLEF
ANTHONY ELLUL

Seduta tat-30 ta' Gunju, 2011

Citazzjoni Numru. 1099/2006

Dottor Michele Martone fismu proprju u bhala
prokuratur specjali tal-assenti Massimiliano Martone
fil-kwalita taghhom ta’ majority shareholders tas-
socjeta Malta & Europe Hotels Limited

Versus

Raymond Gatt fisem u in rapprezentanza tad-ditta
Gatt Galea & Co. fil-kwalita pretiza taghha ta’
kontrollur tas-soc¢jeta Malta & Europe Hotels Limited;
u |-Awtorita ghas-Servizzi Finanzjarji ta’ Malta

1. F'din il-kawza l-atturi geghdin jikkontestaw il-hatra
mill-Awtorita ghas-Servizzi Finanzjarji ta’ Malta [“I-Awtorita
konvenuta”] tal-konvenuti Gatt Galea & Co. [‘id-Ditta
konvenuta”] bhala kontrolluri tas-socjeta Malta & Europe
Hotels Limited [“is-Soc¢jeta”] li fiha jghidu li ghandhom il-
maggoranza tal-ishma, u geghdin jitolbu illi I-qorti:

I tghid illi I|-hatra tad-Ditta konvenuta mill-
Awtorita konvenuta bhala kontrollur tas-Socjeta ma
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tiswiex u ma ghandha ebda effett fil-ligi ghax kontrollur
jista’ jkun biss persuna fizika u, fkull kaz, id-Ditta
konvenuta ma tistax titgies persuna legali jew korp
guridiku;

. jekk  ma tilgax l-ewwel talba, jew
sussidjarjament, tghid illi I-hatra ta’ kontrollur hija abuziva
u bi ksur tal-ligi ghax ma ghadhiex aktar mehtiega wara li
b’att pubbliku tal-4 ta’ Dicembru 1998 is-Socjeta hallset
kull dejn i kellha mas-so¢jeta Bank of Industry,
Commerce and Agriculture Limited [*BICAL”] u mas-
socjetajiet assocjati;

iii. jekk ma tilgax l-ewwel zewq talbiet, jew
sussidjarjament, tghid illi I-hatra ta’ kontrollur ma ghadhiex
aktar mehtiega wara I|-hatra tal-Avukat Robert Tufigno
bhala stral¢jarju billi I-hatra ta’ stral¢jarju zzomm lid-Ditta
konvenuta milli tkun u taghmilha ta’ kontrollur tas-Socjeta,
kif ighid u jrid I-art. 29(4) tal-Att dwar il-Kummer¢ Bankarju
[Kap. 371]"; u

Iv. bhala konsegwenza ta’ dawn id-
dikjarazzjonijiet, jew ta’ dawk fosthom illi jinghataw, tordna
lill-Awtorita konvenuta sabiex minnufih thassar il-mandat
moghti lid-Ditta konvenuta.

2. ll-konvenuti ressqu |-ec¢¢ezzjoni, fost ohrajn, illi I-
azzjoni safejn hija wahda ghal stharrig Judizzjarju ta’
ghamil amministrattiv waqghet b’dekadenza taht I-art.
469A tal-Kodi¢i ta’ Organizzazzjoni u Procedura Civili.
Din is-sentenza tallum hija dwar din |-e¢¢ezzjoni.

3. ll-fatti li wasslu ghal din il-kawza sehhew hekk: FI-
1972 is-Socjeta kienet meqjusa bhala “attiv kontrollat”
ghall-ghanijiet tal-Att dwar Kumpanniji  Kontrollati
(Procedura ta’ Stral¢) [Kap. 383] ghax is-soc¢jeta BICAL (li
wkoll kien “attiv kontrollat”) kellha interess fiha, u ghalhekk
kien inhatar kontrollur taht l|-art. 18 tal-Att dwar il-
Kummer¢ Bankarju [Kap. 215]°.

4.  Bkuntratt tal-4 ta’ Dicembru 1998 fl-atti tan-Nutar
Romina Bartolo, is-Soc¢jeta hallset djun Ili kellha ma’

! 29. (4) Meta persuna tigi nominata [biex taghmilha ta’ stral¢jarju ghall-

likwidazzjoni tal-affarijiet ta’ istituzzjoni ta’ kreditu], dik il-persuna tkun I-
istral¢jarju tal-kumpannija ghall-finijiet kollha tal-ligi bl-eskluzjoni ta’ kull
persuna ohra.

2 I1-Kap. 215 kien imhassar bl-Att XV ta’ 1-1994 u sostitwit bl-Att dwar il-
Kummer¢ Bankarju [Kap. 371].
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BICAL u mas-socjetajiet assocjati, li ghalihom kien deher
fuq il-kuntratt il-kontrollur ta’ dak iz-zmien, Emanuel
Anthony Bonello. Is-Socjeta tghid illi fug dak I-att kienet
hallset id-djun kollha, fosthom ukoll id-drittijiet tal-
kontrollur, izda d-Ditta konvenuta tghid illi wkoll wara dak
|-att kien fadal diversi pendenzi, fosthom id-dritt tal-
kuntrollur u I-likwidazzjoni u stral¢ tas-Socjeta. Fil-fatt il-
kuntratt fil-klawsola 2 u 3% ighid xinhuma l-ammonti li
kellha taghti s-Socjeta, u fil-klawsola 7* jghid illi “save as
provided under Clauses two (2) and (3) the First Party [is-
socjeta BICAL u s-socjetajiet assocjati maghha] has no
further claims against the Malta and Europe Hotels
Limited”.

5. Fil-klawsola 6 I-kuntratt ikompli jghid hekk:

6. Upon the signing of this deed, the First Party with the
approval of the Special Controller of the Malta and Europe
Hotels Limited and the Third Party [l-atturi Martone] shall
advise the Competent Authority to make an order for the
liquidation of the Malta and Europe Hotels Limited in
terms of the Controlled Companies (Procedure for
Liquidation) Act 1995, the Banking Act, and other relevant
laws and to appoint a person ad hoc as Controller to carry
into effect such order of liquidation and the final
distribution to the shareholders of the Malta and Europe
Hotels Lmited.

6. Blittra tad-19 ta’” Novembru 1999, il-Bank Centrali
ta’ Malta bis-sahha tas-setgha li kellu taht il-Kap. 215
hatar lill-Avukat Michael Frendo “to assume the functions
of liquidating and winding up the affairs of the Company
[is-Soc¢jeta] with a view to eventual distribution of the
Company’s assets according to law”. Fit-23 ta’ Marzu
2004 I-Awtorita konvenuta [li taht il-Kap. 371 inghatat is-
setghat li kienu tal-Bank Centrali f'dan il-qasam] hatret lill-
Avukat Robert Tufigno flok I-Avukat Frendo, u I-Avukat
Tufigno fil-11 ta’ Ottubru 2004° gharraf lir-Registratur tas-
Socjetajiet bil-hatra tieghu bhala stralcjarju.

s Fol. 27.
4 Fol. 28.
s Foll. 33 et seq.
6 Fol. 35.
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7. Imbaghad bittra tal-31 ta’ Jannar 2003’ |-Awtorita
konvenuta hatret lid-Ditta konvenuta kontrollur tas-socjeta
BICAL u tas-socjetajiet assocjati maghha, fosthom is-
Sogjeta.
8. Is-Socjeta gieghda issa tikkontesta I-hatra tad-Ditta
konvenuta bhala kontrollur ghal dawn ir-ragunijiet jew xi
wahda jew aktar minnhom:
I ghax ma hijiex persuna fizika;
. ghax ma ghadx hemm htiega ta’ kontrollur
wara li s-Socjeta hallset kull dejn li kellha mas-socjeta
BICAL u s-socjetajiet assocjati maghha; u
il ghax ma hemmx htiega ta’ kontrollur ukoll
ghax inhatar stralcjarju.
9.  Qabel ma I-qorti tgis il-meritu hija mehtiega decizjoni
dwar l|-ectezzjoni preliminari ta’ dekadenza taht [-art.
469A(3) tal-Kodi¢i ta’ Organizzazzjoni u Procedura Civili:
469A. (3) Kawza biex twaqgga’ ghemil amministrattiv ...
...... ghandha ssir fi zmien sitt xhur minn meta min ikollu
interess isir jaf, jew seta’ jsir jaf, skond liema jidi I-ewwel,
b’dak I-ghemil amministrattiv.
10. Din il-kawza izda hija mahsuba biex tikkontesta I-
kontinwazzjoni fil-hatra ta’ kontrollur — mhux fatt ta’ darba,
bhal ma hija I-hatra nfisha, izda fatt kontinwat li jkollu I-
effetti tieghu tul iz-zmien kollu li I-kontrollur idum fil-hatra u
jkompli jwettaq id-dmirijiet u s-setghat tieghu. Billi I-hatra
ghadha fis-sehh sallum ma hux il-kaz li I-azzjoni waqghet
b’dekadenza.
[I-qorti ghalhekk tichad |-e¢¢ezzjoni ta’ dekadenza u
tordna li jitkompla s-smigh. L-ispejjez ta’ dan |-episodju
jhallsuhom il-konvenuti.

< Sentenza In Parte >

! Foll. 24 et seq.
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