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Seduta ta' I-10 ta' Jannar, 2011

Citazzjoni Numru. 837/2009

Elettronica Veneta S.p.A.
versus
Direttur tal-Kuntratti

1. Din il-kawza hija dwar sejha ghal offerti ghal appalt
pubbliku.

2. Is-socjeta attrici fissret illi I-konvenut kien ghamel
sejha pubblika ghal offerti ghal appalt pubbliku, u I-attrici
kienet wahda minn sebgha li ghamlu offerta. B’ittra tat-13
ta’ Mejju 2009, izda, il-konvenut gharraf lill-attrici illi s-
sejha ghal offerti thassret u illi [-offerta taghha ma Kkinitx
tgieset ghax il-garanzija li offriet skond il-kondizzjonijet
tas-sejha kienet regolata bil-ligi taljana. L-attri¢i ressqet
oggezzjoni li biha ikkontestat din d-decizjoni, u din |-
oggezzjoni nstemghet fit-3 ta’ Awissu 2009 quddiem il-
Bord tal-Appelli dwar il-Kuntratti Pubblici [“il-Bord”].

3. Waqt is-smigh, u kif jidher ukoll mid-decizjoni
moghtija mill-Bord fis-17 ta’ Awissu 2009, irrizulta illi d-
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Direttur tal-Kuntratti nnifsu ma kienx qabel mar-

rakkomandazzjoni illi l|-offerta tal-attri¢ci ma titgiesx fil-
process ta’ aggudikazzjoni, u |-Bord ukoll fid-decizjoni
tieghu qal illi |-fatt illi [-garanzija moghtija mill-attri¢i kienet

regolata bil-ligi taljana “should not be sufficient to stop the
guarantee from being accepted”. 1l-Bord kompla gal illi d-

decizjoni illi, ghal dik ir-raguni, l-offerta tal-attrici ma
kellhiex titgies kienet decizjoni hazina.
4. Madankollu, il-Bord deherlu illi I-offerta tal-attrici

xorta ma kellhiex titgies izda ghal raguni ohra, cioé ghax
kienet soggetta ghall-gurisdizzjoni tal-gorti ta’ Padova.
Ghalhekk il-Bord ¢ahad l-appell tal-attri¢i u irrakkomanda
wkoll illi d-depozitu ta’ tlitt elef, tliet mija u tlieta u disghin
euro u hamsa u tmenin ¢entezmu (€3,393.85) maghmul
mill-attri¢i biex setghet taghmel |-oggezzjoni ma kellux
jintradd lilha.

5. L-attrici tghid illi r-raguni li fugha ssejset d-decizjoni
tal-Bord ma tgajmet qatt, la mill-Kumitat ta’ Evalwazzjoni,
la mill-Kumitat Generali tal-Kuntratti u langas mid-Direttur
tal-Kuntratti nnifsu, u langas ma tgajmet ex officio waqt is-
smigh tal-oggezzjoni, u ma setax isir appell minnha.
Tghid ukoll illi kellha tkun se mai l-awtorita kontraenti illi
tghid jekk kondizzjoni partikolari kinitx oggezzjonabbili
ghaliha, u ma kellux ikun il-Bord, li ghandu jiddeciedi fil-
parametri tal-kwistjoni u jara illi d-decizjoni tieghu ma
tkunx wahda ultra petita.

6. L-attrici ghalhekk fethet din il-kawza u talbet illi I-
gorti:

I. thassar id-decizjoni tal-Bord tas-17 ta’ Awissu
2009;

. tordna lill-konvenut “jirtira kemm I-eskluzjoni
tal-offerta” tal-attri¢i u “kif ukoll illi jirtira d-decizjoni tieghu li
jikkancella I-procedura tal-offerti de quo, b’dan illi I-offerta
tas-socjeta esponenti tkompli tigi ipprocessata skond il-
ligi”; u

il tordna lill-konvenut irodd id-depozitu ta’ tlitt
elef, tliet mija u tlieta u disghin euro u hamsa u tmenin
centezmu (€3,393.85) maghmul mill-attrici biex setghet
taghmel I-oggezzjoni.

7. L-attrici talbet ukoll I-ispejjez tal-kawza.
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8. B’nota tas-27 ta’ April 2010 I-attri¢i irrinunzjat ghall-
ewwel zewq talbiet u zammet it-tielet talba u t-talba ghall-
ispejjez.

9. ll-konvenut ressaq dawn |-e¢¢ezzjonijiet:

I ir-rapprezentant gudizzjarju tas-socjeta attrici
ghandu jaghmel prova tal-mandat tieghu — din il-prova
saret b’kopja ta’ prokura ipprezentata fil-21 ta’ Ottubru
2009*%;

. Is-socjeta attrici ma ghandhiex interess
guridiku fdawn il-pro¢eduri ghax ma hemm ebda utilita
ghaliha fil-kawza ladarba s-sejha ghal offerti thassret;

iii. fil-meritu, it-talbiet tal-attrici ghandhom jigu
michuda ghax:

a. id-decizjoni tal-Bord hija finali u torbot
kemm lill-konvenut u kemm lill-awtorita kontraenti, kif ighid
ir-reg. 84(14) tar-Regolamenti dwar il-Kuntratti Pubblici;

b. id-decizjoni nghatat wara illi I-partijiet
kollha ghamlu s-sottomissjonijiet taghhom, u I[-Bord
idde¢ieda kemm fuq il-kwistjonijiet li tgajmu fl-ittra ta’
oggezzjoni u kemm fuq dawk li tgajmu waqt is-smigh tal-
appell;

C. din il-qorti ma ghandhiex tiddisturba d-
diskrezzjoni tal-Bord sakemm din tkun giet ezercitata
skond il-ligi, aktar u aktar meta tharsu I-prinCipji tal-
gustizzja naturali;

d. iI-Bord qaghad fil-parametri tal-
kwistjoni li kellu quddiemu;
e. il-gorti ma ghandhiex is-setgha i

tordna lill-konvenut imur Ilura mid-decizjoni tieghu i
jhassar il-pro¢edura tal-offerti;

f. fil-premessi tar-rikors ma tinghata ebda
raguni ghala ghandha tithassar id-decizjoni tal-konvenut li
jhassar il-pro¢edura tal-offerti; u

g. il-konvenut “ma kellux x’jagsam” mad-
decizjoni tal-Bord fuq id-depozitu.

10. ll-kwistjoni li fadal quddiem din il-qorti hija dwar jekk
ghandux jintradd lill-attrici d-depozitu li ghamlet biex
setghet taghmel oggezzjoni quddiem il-Bord. Certament,
dwar din il-kwistjoni ma jistax jinghad illi I-attrici ma
ghandhiex interess guridiku, jew illi d-decizjoni li tista’

. Fol. 32.
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tiehu |-gorti ma jkollha ebda utilita ghaliha ladarba I-attri¢i
gieghda titlob illi jintraddulha flus. L-eéc¢ezzjoni ta’ nuqqas
ta’ interess hija ghalhekk michuda.

11. Essenzjalment, il-fatti huma dawn: il-konvenut
ghamel sejha ghal offerti ghal kuntratt ta’ appalt pubbliku.
Fost il-kondizzjonijiet tas-sejha kien hemm dik [i trid i ma’
kull offerta tinghata garanzija. Din il-kondizzjoni kienet
tghid hekk:

the bank guarantee must be issued by a local Maltese
Bank or a financial istitution licensed by a recognised
Financial Regulator in the Country where the company is
located ... ... ...

12. Ghal xi raguni jew ohra, l-offerti kollha gew
skwalifikati u ghalhekk is-sejha ghal offerti thassret. L-
offerta tal-attrici kellha tigi skwalifikata, fil-fehma tal-
Kumitat ta’ Evalwazzjoni, ghax il-garanzija nghatat tant il-
kondizzjoni li tkun regolata bil-ligi taljana. Din il-
kondizzjoni kienet tghid hekk:

This guarantee is governed by Italian Law; any dispute
(that) may arise in connection therewith shall be submitted
to the Italian jurisdiction, Padova Court.

13. Ghalkemm ma qgabilx ma’ din ir-rakkomandazzjoni
tal-Kumitat ta’ Evalwazzjoni, il-konvenut wara li ha parir
minghand |-Avukat Generali qaghad fugha u fit-13 ta’
Mejju 2009 kiteb lill-attrici biex ighidilha illi “The tender
submitted by you was not compliant since the tender
guarantee is governed by ltalian Law™.

14. L-attrici appellat minn din id-decizjoni quddiem il-
Bord. Biex setghet taghmel dan I-appell kellha taghmel
depozitu ta’ tlitt elef, tliet mija u tlieta u disghin euro u
hamsa u tmenin ¢entezmu (€3,393.85) kif kien ighid u jrid
dak li fiz-zmien relevanti kien ir-reg. 83(1) tar-Regolamenti
tal-2005 dwar il-Kuntratti Pubbli¢i®.

15. Wara li sema’ lill-partijiet, il-Bord b’decizjoni moghtija
fis-17 t' Awissu 2009 iddecieda hekk:

The PCAB” feels the Evaluation Committee and the
General Contracts Committee (GCC) have erroneously
deliberated upon the issue in giving as reason for the
appellant company’s exclusion the fact that the tender

Fol. 6.
3 A.L. 177 tal-2005, illum imhassar u mibdul bil-L.S. 174.04.
Public Contracts Appeals Board.
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submitted by the latter was not compliant “since the
tender guarantee is governed by lItalian Law”. The PCAB
feels that the argument which should have raised a few
eyebrows had to be the fact that the appellant Company
had specifically mentioned that in the event that “any
dispute (that) may arise in connection” with the said
tender this “shall be submitted to the Italian jurisdiction,
Padova Court”. The PACB feels that this additional
condition is totally gratuitous and is certainly extraneous
to the substance of the guarantee template contained in
the Tender Document. The PCAB is fully cognisant of the
fact that this was not the official reason given for the
disqualification of the appellant’s bid. This was a mistake
initiated by the Evaluation Committee appointed by the
contracting authority and simply rubber-stamped by the
GCC. Yet, it is also true that ‘two wrongs do not make a
right’ and this Board (the PCAB) cannot let a precedent be
created, if ... ... ... solely for the sake of consistency and
application of rules and praxis. The PCAB cannot allow
that a tenderer (whether Maltese or foreign, whether
originating from within the EU or not) dictates to the
contrating authority one’s own terms and conditions since
such tenderers are not at liberty to insert choice of court
clauses in a guarantee.

As a consequence ... ... ... this Board finds against the
appellants.
In view of the above ... ... ... this Board recommends that

the deposit submitted by the appellants should not be
reimbursed.

16. L-attri¢i hija tal-fehma illi din id-decizjoni tal-Bord
kienet ultra petita u wkoll bi ksur tal-jedd taghha ghal
smigh xieraq ghax ma Kkellhiex fakolta taghmel
sottomissjonijiet fuq ir-raguni adottata mill-Bord bhala
motivazzjoni tad-decizjoni tieghu. Ghalhekk talbet it-
thassir tad-decizjoni u illi jintradd lilha d-depozitu li kellha
taghmel biex setghet taghmel I-appell.

17. ll-qorti tibda biex tghid illi tifhem illi, ghalkemm |-
attri¢i cediet it-talba taghha ghat-thassir tad-decizjoni tal-
Bord, xorta ghadha mehtiega decizjoni tal-qorti dwar jekk
id-decizjoni kinitx tiswa jew le, ghax jekk id-decizjoni tibga’
titgies illi tiswa, tkompli tiswa wkoll ir-rakkomandazzjoni
maghmula mill-Bord illi d-depozitu ma jintraddx.
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18. ll-qorti tifthem ukoll illi, jekk issib illi d-decizjoni tal-
Bord ma tiswiex, dan ma jwassalx necessarjament biex
jintradd id-depozitu ghax il-konsegwenza tkun biss illi I-
partijiet jitgieghdu fl-istatus quo ante l-istess decizjoni, u
ghalhekk ikun irid jerda’ jinstema’ l-appell u jibga’ mehtied
id-depozitu biex dan ikun jista’ jsir.

19. ll-qorti tifhem ukoll illi ma huwiex ta’ ostakolu ghall-
gurisdizzjoni taghha I-fatt illi d-decizjoni tal-Bord hija finali,
kif kien ighid fiz-Zzmien relevanti r-reg. 84(14) tar-
Regolamenti tal-2005 dwar il-Kuntratti Pubbli¢i. Mhux
biss ir-reg. 84(19) kien ighid illi “Kull offerent li jaghmel
iIment u li ma jkunx sodisfatt bid-decizjoni finali li tittiehed
mill-Bord tal-Appell ghandu jirreferi I-kwistjoni quddiem il-
Prim’ Awla tal-Qorti Civili” izda wkoll il-gorti dejjem
ghandha s-setgha li tistharreg dwar il-legalita jekk mhux
dwar il-meritu ta’ kull decizjoni ta’ korp amministrattiv.

20. L-argument tal-attrici, kif rajna, hu illi 1-Bord
iddecieda illi I-garanzija li offriet I-attrici ma kinitx tiswa
minhabba |-kondizzjoni ta’ ghazla ta’ gurisdizzjoni meta I-
kwistjoni quddiem il-Bord kienet jekk il-kondizzjoni ta’
ghazla ta’ ligi kellhiex thassar il-garanzija, u |-Bord kellu
jiddeciedi fuq hekk biss.

21. ll-gorti ma tagbilx mal-argument tal-attri¢i illi d-
decizjoni tal-Bord kienet ultra petita. Il-kwistjoni quddiem
iI-Bord kienet jekk il-garanzija kinitx tiswa jew le, u d-
decizjoni tal-Bord fug hekk kienet. Tribunal ta’ revizjoni
ma huwiex marbut illi jew jagbel mal-motivazzjoni tat-
tribunal tal-ewwel istanza jew inkella jagleb id-decizjoni;
jista’ ma jagbilx mal-motivazzjoni izda jagbel mal-
konkluzjoni finali, u ghalhekk iwettagha ghalkemm ghal
ragunijiet differenti minn dawk moghtija mill-ewwel
tribunal. Li ma kienx hekk, fil-kaz tallum il-Bord kien ikun
marbut li jhassar id-decizjoni tal-konvenut u jghid illi I-
garanzija kienet tiswa meta deherlu li kien hemm raguni
tajba biex ighid illi ma tiswiex. Wara kollox, il-Bord kellu d-
dmir ihares mhux biss l-interess privat izda wkoll dak
pubbliku fil-ghoti ta’ kuntratti.

22. Langas ma sata’ |-Bord jibghat il-kaz Ilura lill-
konvenut ghad-decizjoni tieghu, ladarba r-reg. 84(14) kien
irid illi “d-decizjoni tal-Bord ta’ I-Appelli ... ... ... tkun finali
f'dak li ghandu x’jagsam mal-ghoti tal-kuntratt involut”.
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23. Madankollu, il-gorti tagbel mal-attrici illi jkun hemm
ksur tal-jedd ghal smigh xieraq u tal-principju audi alteram
partem jekk huwa minnu illi I-attrici “ma gietx moghtija I-
fakolta illi tipprezenta provi u/jew titratta dwar ir-raguni li
fugha gie deciz I-Appell mill-Bord”, u tagbel ukoll illi
tribunal ta’ revizjoni ma ghandux jissorprendi lill-partijiet
b’konsiderazzjonijiet ta’ fatturi illi I-partijiet ma kellhomx
okkazjoni jittrattaw dwarhom.

24. Bhala fatt, izda, ma jidhirx li dan huwa minnu. Fil-
fatt, mill-minuti tas-seduta li saret quddiem il-Bord fit-3 ta’
Awissu 2009, kif migjuba fid-decizjoni tas-17 ta’ Awissu
2009, jinghad illi I-avukat li deher ghall-attri¢i quddiem il-
Bord osserva “that whether the Director of Contracts were
to take court action against the Italian Bank in Malta or in

Italy made little difference because there was an
”5

automatic recognition of judgements™. Dan juri illi |-
kwistjoni tal-gurisdizzjoni kienet trattata quddiem il-Bord
tant illi I-avukat tal-attrici ghamel sottomissjoni illi I-ghazla

tal-qorti “made little difference”, ghalkemm dan I-argument
ma ikkonvinciex lill-Bord.

25. Ma jistax jinghad, ghalhekk, illi I-Bord sejjes id-
decizjoni tieghu fug raguni u konsiderazzjonijiet illi |-
partijiet ma kellhomx I-opportunita li jittrattaw dwarhom, u
t-talba tal-attrici ghalhekk ma tistax tintlaqa’.

26. Ghal dawn ir-ragunijiet il-qorti tagta’ I-kawza billi
tichad it-talba tal-attrici u tikkundannaha thallas I-ispejjez
tal-kawza.

< Sentenza Finali >

5 Fol. 18.
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