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QORTI CIVILI
PRIM" AWLA

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

Seduta tat-30 ta' Ottubru, 2009

Citazzjoni Numru. 151/2008

Avukat Carlo Bisazza bhala mandatarju specjali ta’
Wendela Louise Albertine Ringeling; u b’nota tat-3 ta’
Frar 2009 Wendela Louise Albertine Ringeling
assumiet |-atti fisimha

Versus

Raymond Aquilina fismu proprju kif ukoll fisem is-
socjeta Champs Mediterrain Limited u Nutar Antoine
Agius

F'din il-kawza l-attrici gieghda ftfittex li tiehu lura dak i
tghid illi hallset zejjed meta xtrat proprjeta immobbli.

Ir-rikors ighid illi b’konvenju tad-19 t'April 2003 is-socjeta
konvenuta Champs Mediterrain Limited intrabtet illi tbigh
lill-attrici, li ntrabtet li tixtri minghandha, bicc¢a art fis-Swieqi
bil-prezz ta’ tliet mija u sebgha u tletin elf, seba’ mija u
disgha u hamsin euro u erbatax-il ¢entezmu
(€337,759.14), jew mija u hamsa u erbghin elf lira
(Lm2145,000). ll-konvenut Nutar Agius gharraf lill-attrici illi,
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meta jsir il-konvenju, kellha thallas bhala depozitu tlieta u
tletin elf, seba’ mija u hamsa u sebghin euro u wiehed u
disghin ¢entezmu (€33,775.91), jew erbatax-il elf u hames
mitt lira (Lm214,500), u l-attrici ghamlet dan il-hlas b’bank
transfer fid-29 t'April 2003.

Ghall-habta ta’ Gunju tal-2003 il-konvenut Nutar Agius ta
parir lill-attrici biex tiddepozita fidejh il-bilan¢ ta’ tliet mija u
tlitt elef, disa’ mija u tlieta u tmenin euro u tnejn u ghoxrin
centezmu (€303,983.22), jew mija u tletin elf u hames mitt
lira (Lm130,500), kif ukoll ammont iehor ta’ disat elef, sitt
mija u disgha u hamsin euro u wiehed u disghin ¢entezmu
(€9,659.91), jew erbat elef, mija u sebgha u erbghin lira
(Lm4,147) biex jaghmel tajjeb ghall-ispejjez. ll-konvenuta
gieghdet dawn il-flus f'’kont tal-konvenut Nutar Agius fil-21
ta’ Lulju 2003.

Fil-11 ta’ Dicembru 2003 gie pubblikat il-kuntratt ta’ bejgh-
u-xiri.  Billi kien hemm xi problema dwar it-titolu (ghax
fMejju tal-2003 kien gie registrat certifikat ta’ titolu favur
id-Dipartiment tal-Artijiet fuq l-art, li, izda, I-konvenuti
assikuraw lill-attri¢i li kien sar bi zball) il-garanzija tal-
pussess pacifiku kienet kwalifikata fis-sens illi [-attrici
bhala xerrejja kienet taf bi¢-cCertifikat ta’ titolu favur id-
Dipartiment tal-Artijiet u, minhabba fhekk, il-prezz
tnaqgas ghal mija u disgha u tletin elf, seba’ mija u tnejn u
sittin euro u erbghin ¢entezmu (€139,762.40), jew sittin elf
lira (Lm60,000). I|d-differenza fil-prezz — mija u sebgha u
disghin elf, disa’ mija u sitta u disghin euro u tlieta u
sebghin ¢entezmu (€197,996.73), jew hamsa u tmenin elf
lira (Lm85,000) — bagghet f'idejn il-konvenut Nutar Agius.
Meta, wara xi zmien, il-Perit Noel Debattista, imgabbad
mill-attrici biex jiehu hsieb ix-xoghlijiet, talabha xi flus, I-
attrici qgaltlu jkellem lill-konvenut Nutar Agius. In-Nutar
Agius izda wiedgbu li ma kellux flus tal-attri¢i fidejh, u lill-
attrici qalilha illi I-flus kien tahom lill-konvenut Raymond
Aquilina, ghalkemm skond il-kuntratt kellu jaghtih biss
hamsa u erbghin elf u hames mitt lira (Lm45,500) — daqgs
mija u hamest elef, disa’ mija u sitta u tmenin euro u
hamsin ¢entezmu (€105,986.50).

Nutar Agius illi jghaddi s-somma ta’ mija u sebgha u
disghin elf, disa’ mija u sitta u disghin euro u tlieta u
sebghin ¢entezmu (€197,996.73), jew hamsa u tmenin elf
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lira (Lm85,000), lil Raymond Aquilina jew lil Champs
Mediterrain Limited; kull awtorizzazzjoni li n-nutar ighid illi
nghatatlu setghet biss inkisbet b’'mod ille¢itu jew b’gerq.
Billi ghalxejn sejhet lill-konvenuti — lin-Nutar Agius b’ittra
ufficjali tat-18 t'April 2006 u lill-kkonvenuti Raymond
Aquilina u Champs Mediterrain Limited b’ittra uffi¢jali tat-
12 ta’ Gunju 2007 — biex iroddulha s-somma ta’ mija u
sebgha u disghin elf, disa’ mija u sitta u disghin euro u
tlieta u sebghin ¢entezmu (€197,996.73), I-attrici fethet din
il-kawza u gieghda titlob illi I-gorti:

1.  tghid illi t-trasferiment ta’ mija u sebgha u disghin elf,
disa’ mija u sitta u disghin euro u tlieta u sebghin
centezmu (€197,996.73) mill-kont tal-konvenut Nutar
Agius sar minghajr il-kunsens u |-awtorizzazzjoni taghha;
2. tghid illi dik is-somma ttiehdet mill-kont tal-konvenut
Nutar Agius b’mod abuziv, bi ksur tal-ligi jew b’'gerq; u

3.  tordna lill-konvenuti jew lil uhud minnhom iroddu lill-
attri¢i s-somma fug imsemmija bhala differenza fil-prezz
kif imfisser fuq.

Qieghda titlob ukoll I-ispejjez, fosthom dawk tal-ittri ufficjali
tat-18 t'April 2006 u tat-12 ta’ Gunju 2007, u l-imghaxijiet
mill-11 ta’ Dicembru 2003, meta kien pubblikat il-kuntratt,
sa meta jsir il-hlas.

[I-konvenut Nutar Antoine Agius ressaq dawn |-
eccezzjonijiet:

1. l-azzjoni saret hazin u ma tiswiex, bis-sahha tal-
principju illi electa una via non datur recursus ad alteram,
ladarba I-attri¢i ga fethet kawza ohra fl-ismijiet Wendela
Louise Albertine Ringeling versus Raymond Aquilina
nomine (rikors mahluf numru 422/2006); u

2.  hu mexa u iddispona mill-flus skond istruzzjonijiet li
kellu minghand [-attrici u minghand Alberto Conte,
mandatarju taghha.

ll-konvenuti Raymond Aquilina u Champs Mediterrain
Limited ressqu dawn |-e¢¢ezzjonijiet:

1. ma hemm ebda relazzjoni guridika bejn I-attri¢i u I-
konvenut Raymond Aquilina; dan tal-ahhar ghalhekk
ghandu jinheles mill-harsien tal-gudizzju;

2. il-konvenuta Champs Mediterrain Limited hija parti
fkawza fl-ismijiet Champs Mediterrain Limited versus
Direttur tal-Artijiet, li biha gieghda tattakka r-redistrazzjoni
ta’ titolu fuq I-art favur id-Direttur tal-Artijiet;
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3. il-konvenuti gatt ma mxew bi ksur tal-ligi jew b’qerq
kontra l-attric¢i; u
4.  il-konvenuti ma jafux x’sehh bejn l-attri¢i u n-Nutar

Agius, u ghalhekk ma jwegbux ghat-talbiet tal-attri¢i dwar
dan.

[l-fatti relevanti ta’ din il-kawza sehhew hekk:

B’kitba privata tad-19 t'April 2003 is-soc¢jeta konvenuta
Champs Mediterrain Limited (aktar ’il quddiem imsejha “s-
soc¢jeta konvenuta”) intrabtet li tbigh lill-attrici, li ntrabtet li
tixtri minghandha, bi¢¢a art fis-Swieqi bil-prezz ta’ mija u
hamsa u erbghin elf lira (Lm145,000), li minnhom I-attri¢i
fid-29 t'April 2003 hallset erbatax-il elf u hames mitt lira
(Lm14,500) akkont.

Dakinhar ukoll saret kitba privata ohra, li fugha tidher biss
i-firma tal-attrici, illi tghid hekk:

Wendela Louise Albertine Ringeling ... ... ... binds herself
to pay Raymond Aquilina, Company Director, ... ... ...
prior to the signing of the purchase of the plot of land in
Swieqi ... ... ... the sum of eight(y) five thousand Maltese
liri (Lm85,000). However, this sum is not due if the sale
falls through.

[I-firma tal-attri¢i fug din il-kitba, izda, ma hijiex genwina u
kienet ikkupjata minn fuqg dokument iehor.

Xahar wara, f'Mejju tal-2003, gabel ma kien sar il-kuntratt
ta’ bejgh-u-xiri, gara illi fuq l-istess art gie registrat titolu
favur id-Dipartiment tal-Artijiet. Minkejja dan, il-konvenut
Nutar Agius f'Gunju tal-2003 talab lill-attrici biex tghaddilu
I-bgija tal-prezz kif ukoll somma ohra biex taghmel tajjeb
ghall-ispejjez sabiex ikun jista’ jsir il-kuntratt ta’ bejgh-u-
xiri. L-attrici ghaddiet il-flus lin-nutar fil-21 ta’ Lulju 2003.
[l-kuntratt ta’ bejgh-u-xiri gie pubblikat fil-11 ta’ Dicembru
2003. Billi dakinhar I|-attrici ma kinitx Malta, kien deher
ghaliha ¢ertu Roberto Conte, li kienet hatritu prokuratur
specjali b’kitba tad- 9 ta’ Lulju 2003.

L-attri¢i tghid illi n-Nutar Agius u I-konvenut Raymond
Aquilina serrhulha rasha illi r-registrazzjoni tat-titolu favur
id-Dipartiment tal-Artijiet kienet saret bi zball u ma kienet
tohloq ebda problema. Minkejja dan, fil-kuntratt ta’ bejgh-
u-xiri jinghad hekk:

2. The vendor guarantees in favour of the purchaser, who
accepts, the peaceful possession of the property being
sold by a general hypothec of the vendor’s property in
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general present and future. The purchaser declares that
she is fully aware that the land in question is effected (sic)
by a land registration made by the Joint Office on the
twenty second (22" day of May two thousand and three
(2003). In this respect the guarantee of peaceful
possession of the plot being sold is qualified.

7. The vendor company binds itself in favour of the
purchaser to do its utmost for the issuing of the relative
Land Registry Certificate by the competent authority, and
the vendor binds itself to pay all the relative costs and
legal expenses involved in the issuing of such certificate,
and also for the cancellation of such certificate from the
Joint Office’s name. In case [...] the vendor fails to
succeed in cancelling the said certificate from the Joint
Office's name vendor company binds itself to indemnify
the purchaser.

Ukoll, il-prezz li deher fuq il-kuntratt kien ta’ sittin elf lira
(Lm60,000) u mhux mija u hamsa u erbghin elf lira
(Lm145,000) kif miftiehem fuq il-weghda ta’ bejgh-u-xiri.

Xi zmien wara li sar il-bejgh lill-attrici — fI-20 ta’ Ottubru
2004 — id-Dipartiment tal-Artijiet u I-Uffic¢ju Kongunt kisbu
I-hrug ta’ mandat ta’ inibizzjoni biex izommu lill-attric¢i milli
taghmel xoghlijiet fuq I-art li xtrat u fethu wkoll kawza
kontrieha dwar il-proprjeta tal-art. L-attrici mbaghad fethet
kawza hi fl-ismijiet Wendela Louise Albertine Ringeling
versus Raymond Aquilina nomine (rikors mahluf numru
422/2006) — il-kawza msemmija fl-ewwel eccezzjoni tal-
konvenut Nutar Agius — sabiex bis-sahha tal-garanzija tal-
pussess pacifiku illi s-soc¢jeta konvenuta bhala bejjigha tat
lill-attrici bhala xerrejja, is-socjeta konvenuta trodd il-prezz
ta’ sittin elf lira (Lm60,000) li deher fuq il-kuntratt ta’ bejgh-
u-xiri u taghmel tajjeb ghad-danni li garrbet I-attrici.
Mill-ewwel jidher illi |-kawza msemmija fl-ewwel
eccezzjoni tal-konvenut Agius ghandha meritu differenti u
indipendenti minn dak tal-kawza tallum: fil-kawza |-ohra I-
attrici qieghda ftfittex li tiehu lura I-prezz li deher fuq il-
kuntratt u gieghda titlob id-danni taht il-garanzija, waqt li
fil-tkawza tallum gieghda ftfittex li tiehu lura dak li tghid li
hallset Zejjed, bhala indebiti solutio, ghax il-prezz kien
angas minn kemm hallset. L-attrici ma hijiex gieghda
titlob zewg rimedji alternativi hekk li jkollha taghzel bejn
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wiehed u l-iehor izda mhux it-tnejn; gieghda tfittex rimedju
ghal kull wiehed minn zewq interessi maghzula minn
xulxin: dak li tiehu lura |-prezz taht il-garanzija tal-bejjigh,
u dak li tiehu lura dak li tghid li hallset zejjed fuq il-prezz.
L-ewwel eccezzjoni tal-konvenut Agius hija ghalhekk
hazina, u hija x’aktarx fiergha wkoll, u dagshekk iehor
irrelevanti u hazina hija t-tieni ec¢¢ezzjoni tal-konvenuti I-
ohra — li tghid illi s-socjeta konvenuta fethet kawza kontra
d-Direttur tal-Artijiet — ghax il-vertenza mad-Direttur tal-
Artijiet hija ghalkollox irrelevanti ghall-ghanijiet tal-kawza
tallum.

Ghall-istess raguni ma tistax tintlaga’, ghallingas bhala
ecCezzjoni preliminari, |-ewwel eccezzjoni tal-konvenut
Raymond Aquilina, li jrid jinheles mill-harsien tal-gudizzju
ghax ighid illi ma hemmx relazzjoni guridika bejnu u I-
attrici.  Jekk tassew il-flus thallsu zejda — u dan,
naturalment, fdan I-istadju qieghed jinghad bla
predudizzju ghall-kwistjoni ewlenija jekk il-flus tassew
thallsux zejda jew kinux parti mill-prezz — li huwa relevanti
ma huwiex min kienu |-partijiet fuq il-kuntratt izda min
effettivament ha I-flus. Dan inkunu nistghu narawh biss
wara li nkunu qgisna x-xiehda, u ghalhekk I-e¢cezzjoni li
trid, bhala decizjoni preliminari, li I-konvenut Aquilina
jinheles mill-harsien tal-gudizzju ma tistax tintlaga’.
Nghaddu mela ghall-meritu tal-kawza tallum, li huwa jekk
il-prezz tassew kienx dak ta’ sittin elf lira (Lm60,000) kif
jidher fuq il-kuntratt ta’ bejgh-u-xiri — u ghalhekk [-attriCi
hallset hamsa u tmenin elf lira (Lm85,000) zejda — jew
jekk il-prezz tassew kienx dak ta’ mija u hamsa u erbghin
elf lira (Lm145,000) li jidher fuq il-weghda ta’ bejgh-u-xiri,
u ghalhekk il-kuntratt kien simulat.

L-attri¢i saret taf dwar it-tnaqqis fil-prezz qabel ma sar il-
kuntratt; mix-xiehda ta’ sehibha Keon Royackers jidher illi
saret taf bit-tnaqqis lejn tmiem Novembru tal-2003".
Ghalkemm Royackers qal illi raha haga stramba li I-prezz
jinzel minn mija u hamsa u erbghin elf lira (Lm145,000)
ghal sittin elf lira (Lm60,000), madankollu hu u I-attrici
gaghdu fuq dak li galilhom in-nutar — ghax fdawh bhala
professjonist — illi dak kien “the right price”. L-attrici, fil-
hames paragrafu tar-rikors manhluf, tghid illi t-tnaqqis fil-

! Ara x-xiehda ta’ Keon Royackers fis-seduta tas-6 ta’ Frar 2009, fol. 157.
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prezz kien minhabba fil-limitazzjoni tal-garanzija tal-
pussess pacifiku tal-art mixtrija. Minkejja dan, fdan I-
istadju l-attri¢i lin-nutar ma talbitux iroddilha I-flus zejda li
kienet baghtitlu. Qalet illi I-flus halliethom fidejn in-nutar
biex minnhom ikun jista’ jhallsilha I-bennejja u I-haddiema
l-ohra, u kien biss meta I-perit talabha xi flus u galtlu
jigborhom minghand in-nutar illi saret taf illi n-nutar ma
kellux aktar flusha fidejh. Fil-fatt, fittra elettronika Ii
baghtet lill-perit fit-3 ta’ Marzu 2004 galet hekk:

There has been a misunderstanding how people in Malta
work. Let me explain. The first contract | signed in April
an amount of Lm 145,000 was mentioned. In the final
contract we signed recently the price of land went down to
Lm 60,000. So we thought that a lot of money already
was in Malta. Today the notary has explained [to] us that
the second contract has a lower price only for lowering the
tax payments in Malta. He said that it is normal in Malta.
In Holland this could never happen (we learn a lot —
creative tax payments).

Jidher illi I-attri¢i konvenjentement emmnet illi “it is normal
in Malta” illi ssir evazjoni fiskali u ma dehrlihiex illi kellha
minnufih tgharraf lill-Kummissarju tat-Taxxi Interni biex
tirregolarzizza |-pozizzjoni, kif kien imissha ghamlet.
Minflok, eventwalment hadet l|-atteggjament illi t-tnaqqis
fil-prezz kien tassew miftiehem u bdiet il-proceduri i
wasslu ghall-kawza tallum.

Kemm il-konvenut Nutar Agius u kemm il-konvenut
Aquilina jghidu illi I-prezz miftiehem kien ta’ mija u hamsa
u erbghin elf lira (Lm145,000) u kien bi gbil bejn kulhadd,
biex issir evazjoni tal-hlas tat-taxxa, illi fuq il-kuntratt deher
prezz imnaqqas. Ghandu jinghad ukoll illi anke [-attri¢i
stess, meta saritilha mistogsija diretta jekk “the agreed
price was and had to remain one hundred and forty-five
thousand liri” wiegbet illi iva®. Roberto Conte, il-
prokuratur tal-attrici li fisimha iffirma I-kuntratt ta’ bejgh-u-
xiri, kien evaziv hafna fit-twegibiet tieghu izda I-qorti ma
ghandha ebda dubju li dan ukoll kien jaf il-prezz tassew
x’kien u kien jaf ukoll ghalfejn saret is-simulazzjoni; ukoll,

Fol. 77.
3 Ara x-xiehda tal-attrici fis-seduta tas-6 ta’ Frar 2009, fol. 257.
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il-commission tieghu hadha fuq il-prezz shih mhux fuq il-
prezz simulat.

[l-qorti ma ghandha ebda dubiju illi I-prezz tassew kien ma’
mija u hamsa u erbghin elf lira (Lm145,000). IlI-ftit dubju li
jista’ jkun hemm huwa biss jekk I-attri¢i kinitx taf x’kienet
ir-raguni tassew ghala deher prezz angas. In-nutar jghid
¢ar u tond illi fissrilha illi r-raguni kienet biex tahrab il-hlas
tat-taxxa shiha, u I-qorti Xaktarx temmen lin-nutar,
ghalkemm tassew thossha fid-dmir li tghid illi tgisha haga
ta’ skandlu kbir kif nutar, uffi¢jali pubbliku li jaghti fidi
pubblika lill-kuntratti pubblikati minnu, deherlu li kellu jkun
komplici f'konfoffa biex issir evazjoni fiskali.

Langas ma temmen il-qorti illi l-attrici kienet dagshekk
ingenwa |i temmen illi I-bejjigh kien sejjer sua sponte
jahfrilha aktar minn nofs il-prezz minhabba difett fit-titolu li
l-attrici tistgarr illi I-bejjigh stess kien qalilha li kien biss
zball zghir li facilment jitranga. Fil-fatt, ghalkemm il-
premessa tat-talbiet tal-attrici hija illi I-prezz tnaqgas
genwinament minhabba d-difett fit-titolu, meta xehdet
kellha tistgarr illi “I did not know the reason” ghat-tnaqqis”.
[l-qorti izda la temmen illi I-attri¢i hasbet illi I-prezz thagqas
minhabba d-dubju dwar it-titolu u langas illi l-attrici ma
Kinitx taf ir-raguni tassew: il-gorti temmen illi I-attri¢i kienet
taf — kif stqarr in-nutar illi galilha — illi r-raguni kienet |-
evazjoni fiskali.

Tassew illi hemm il-kwistjoni tal-falzifikazzjoni tal-firma tal-
attri¢i, li tista’ forsi tohloq suspett illi I-attrici kienet
imqgarrga aktar milli partecipi attiva fil-konfoffa. [l-kitba bil-
firma tal-attrici falzifikata saret ghax ix-xerrej ma fdahiex,
ghax beza’ li setghet taghmel dak li fil-fatt ghamlet, i.e.
tiftah il-kawza tallum biex tiehu lura |-parti mohbija tal-
prezz. Dan izda ma jfissirx illi l-attrici ma kinitx taf ir-
raguni ghala deher prezz imnaqqas; ifisser biss illi kien
hemm nuqqas ta’ fiducja bejn tnejn illi flimkien kienu sejrin
jaghmlu haga dizonesta. Ghalkemm il-gorti temmen illi |-
inizjattiva x’aktarx ma kinitx tal-attri¢i, madankollu [-attrici,
ukoll jekk tacitament, tat il-kunsens taghha ghas-
simulazzjoni.

F'kull kaz, il-gorti ma ghandha ebda dubju illi Roberto
Conte, il-prokuratur tal-attrici, kien jaf sew x’kien il-prezz

4 Ara x-xiehda tal-attrici fis-seduta tas-6 ta’ Frar 2009, fol. 264.
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tassew u ghala deher prezz imnaqgas, u dak li jaf il-
mandatarju b’rapprezentanza ghandu jitgies li jafu wkoll il-
mandant tieghu.

[l-qorti ghal dawn ir-ragunijiet kollha temmen illi I-attriCi
wkoll kienet taf x’kien il-prezz tassew miftiehem u kienet
taf ukoll bl-evazjoni fiskali. It-talbiet tal-attri¢i ghalhekk ma
jistghux jintlaqgghu, kemm ghax il-prezz tassew kien dak
effettivament imhallas, u ghalhekk ma hemm ebda indebiti
solutio, u kemm ghax in pari turpitudinis causa cessat
repetitio.

Ghal dawn ir-ragunijiet il-qorti taqta’ I-kawza billi tichad it-
talbiet tal-attrici. Billi I-partijiet kollha kienu kompli¢i fl-
illecitu, kull parti ghandha thallas l-ispejjez taghha u ebda
parti ma ghandha tiehu lura xi sehem mill-ispejjez i
ghamlet minghand parti ohra.

Ukoll, billi kien hemm evazjoni fiskali, falzifikazzjoni ta’
dokument u nuqqas serju ta’ nutar pubbliku fil-gadi tal-
professjoni tieghu, il-qorti tordna lir-registratur, hekk kif din
Is-sentenza ssir finali, jibghat kopja lill-Kkummissarju tat-
Taxxi Interni, lill-Kkummissarju tal-Pulizija u lill-Avukat
Generali.

< Sentenza Finali >
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