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TRIBUNAL GHAL TALBIET ZGHAR

GUDIKATUR DR.
IAN SPITERI BAILEY

Seduta ta' I-10 ta' Jannar, 2008

Talba Numru. 547/2006

Gasan Mamo Insurance Ltd (C3143) kif surrugata
fid-drittijiet tal-assigurata taghha Krea (Malta)
Limited skond il-ligi u I-polza ta’ assikurazzjoni
(C056214)
Vs

Attrans Limited

[t-Tribunal,

Ra |-Avviz fl-ismijiet premessi pprezentat fl-20 ta’ Guniju,
2006 fejn gie premess illi I-konvenuta ghandha tigi
kkundannata thallas is-somma ta’ tmien mija u tlieta u
hamsin Lira Matlin u disgha u tmenin centezmu
(Lm853.89c) rapprezentanti hsarat fuq konsenja ta’ iron
cabinets impurtata fMalta minn Krea Malta Limited i
inkarigat lis-socjeta’ konvenuta iggorr il-merkanzija i
waslet Malta fit-22 ta’ Gunju 2005 b’diversi hsarat i
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ghalihom Krea (Malta) Ltd giet kkumpensata mis-socjeta’
attrici li b’hekk giet surrogata fid-drittijiet ta’ l-assigurata
taghha.

Bl-ispejjez u bl-interessi mid-data tal-prezentata tal-Avviz
kontra I|-konvenuta li minn issa hija ngunta ghas-
subizzjoni.

Ra r-Risposta tas-socjeta’ konvenuta tad-19 ta’
Settembru 2006 fejn gie eccepit illi t-talbiet attrici
ghandhom jigu michuda a spejjez tal-istess socjeta’
stante li s-socjeta’ konvenuta bl-ebda mod ma kienet
responsabbli ghal allegat hsara fil-merkanzija tas-Socjeta’
Krea (Malta) Limited.

Ra d-dokumenti kollha esebiti u sema’ I-provi kollha
prodotti.

Sema’ t-trattazzjoni tad-difensuri u ra illi I-kawza thalliet
ghall-lum ghad-decizjoni.

Ikkunsidra :

[lli in sostenn tal-posizzjoni attrici gie pprezentat affidavit
ta’ Donald Mallia — Logistics Manager tas-socjeta’ Krea
(Malta) Ltd.

Donald Mallia jghid illi I-konsenja twasslet fil-warehouse
fRahal Gdid mix-xufier tas-socjeta’ konvenuta u meta
bdew jifthu I-kaxxi sabu 19 il-cabinet danneggjat. Jghid illi
“kif indunajna” “minnufin” informa lis-socjeta’ assikuratrici
taghhom u baghtu surveyor fuq il-post.

Esebixxa e-mail datata 11 ta’ Lulju 2005 li permezz
taghha gharraf lis-socjeta” konvenuta illi kienu sabu hsarat
u jghid fl-istess e-mail “the problem is that the outside
packaging had no signs of damages and it was only when
we opened them that we could see the extent of the
damage” — Dok DM2.

Dok DM3 hija ittra mibghuta mis-supplier Preti Srl i
tikkonferma illi I-merkanzija ntbaghtet fi stat tajjeb u li I
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mod Kkif tghabbiet il-merkanzija u giet trasportata mis-
socjeta’ konvenuta ma kinitx wahda ideali — idoneja. Di
fatti s-supplier jikkonkludi li kwalsiasi danni huma frott tat-
trasportatur.

Xehed Kurt Caruana, Claims Handler tas-socjeta’ attrici, i
gal illi tgabbad surveyor, Paul Ellul u sar hlas skond ir-
rapport ta’ I-istess surveyor.

L-istess Paul Ellul xehed illi spezzjona I-cabinets fid-19 ta’
Lulju 2005. Esebixxa wkoll kopja tas-survey — Dok PE1, u
esebixxa kopja aktar dettaljata bid-dokumenti kollha
annessi fi stadju ulterjuri — Dok PE2. Jghid (6.03.07) illi |-
merkanzija sabha kollha fil-pakketti u nfetah kollox fil-
presenza tieghu.

llli s-socjeta” konvenuta ghazlet illi ma tressagx provi
peress illi fi kliem id-difensur taghha “il-provi tieghu gia
gew pprezentati fil-kors tal-provi tas-socjeta” attrici”.

Ikkunsidra ulterjorment :

llli essenzjalment is-socjeta konvenuta tikkontendi illi |-
hsarat misjuba ma’ sarux fil-kors tat-tragitt tal-merkanzija.
In sostenn ta’ dan id-difensur tas-socjeta’ konvenuta
jiddikjara fit-trattazzjoni illi :

(@) Krea (Malta) Ltd accettaw id-delivery minghajr
rizervi.
(b) ll-hsara kienet evidenti mill-bidu (vide ritratt a fol
55),u
(c) ll-konsenja saret fit-22 ta’ Gunju 2005 u s-survey

sar madwar erba’ gimghat wara, fid-19 ta’ Lulju 2005 —
allura |-konsenja kienet ilha erba’ gimghat ghand is-
socjeta’ Krea (Malta) Ltd.

[t-Tribunal wiezen dawn I|-argumenti in sostenn ta’ I-
eccezzjoni tas-socjeta’ konvenuta — u filwaqt illi jtihom piz,
b’dana kollu mill-provi jirrizulta illi :
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(@) Ir-rapport dwar il-hsarat sar lis-socjeta’
konvenuta fil-11 ta’ Lulju 2005. Kien sar anke qgabel lis-
socjeta” estera, kif jirrizulta mir-risposta ta’ Preti Srl.

(b) Preti Srl iddikjarat illi hija harrget il-merkanzija fi
stat tajjeb.
(c) llli t-trasportatur ma kellux mezzi adegwati sabiex

jorbot I-merkanzija u di fatti s-socjeta’ estera Preti Srl
iddubitat |-mod kif |-merkanzija tghaddiet u giet
trasportata.

llli dawn il-fatti ma humiex kkontestati u s-socjeta’
konvenuta ma’ ressqt ebda prova li turi kif hi ghabbiet u t-
trasportat il-merkanzija.

[lli huwa minnhu illi s-socjeta’ Krea (Malta) Ltd damet tlett
gimghat sabiex ghamlet rapport lit-trasportatur, pero” ma’
jirrizultawx provi sufficjenti li jindikaw illi I-hsara saret fuq
il-merkanzija meta din kienet fil-mahzen ta’ Krea Limited.

Anzi irid jinghad illi hija ghamlet ir-rapport taghha I-ewwel
lis-socjeta’ estera wara biss gimghatejn. Huwa minnu illi
fuq I-fattura ma  saru ebda rizervi, u dan jista jkun
nuggas tas-socjeta’ Krea (Malta) Ltd — pero’ dan ma
jfissirx illi t-Tribunal ghandu jkun konvint illi I-hsara saret fl-
imhazen ta’ Krea (Malta) Ltd.

llli mill-assjem tal-provi kollha prodotti — inoltre” mhux
kkontestati mis-socjeta’ konvenuta - it-Tribunal ihoss illi s-
socjeta’” attrici ppruvat il-kaz taghha fil-grad li trid il-ligi fi
proceduri bhal dawn, filwaqgt illi s-socjeta” konvenuta
setghet gajjmet dubbju in sostenn tat-tezi taghha, pero
dan ma hux bizzejjed u sufficjenti biex it-Tribunal jilga™ I-
eccezzjoni taghha. Is-socjeta’ konvenuta ghazlet li tistrieh
fuq il-provi prodotti mis-socjeta” attrici u ma ressqget xejn
minn jeddha in sostenn ta’ l-eccezzjonji taghha. Dan
iwassal sabiex it-Tribunal ma jistghax ihossu komdu u
sodisfatt illi jilga" I-eccezzjoni taghha. llli langas ma" hija
kkontestata |-quantum per se.
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Ghaldagstant, it-Tribunal, wara i qgies il-provi kollha
prodotti u c-cirkostanzi kollha tal-kaz, jagta’ u jiddeciedi
billi jilga™ t-talba attrici filwaqgt illi jichad I-eccezzjoni tas-
socjeta’ konvenuta, u jikkundanna lis-socjeta’ konvenuta
thallas lil dik attrici s-somma ta’ elf disa’ mija u disgha u
tmenin Euro u tlett Euro centezmi (€1989.03) (Lm853.89)
bl-ispejjes u bl-imghax kif mitluba fl-Avviz.

< Sentenza Finali >
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