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Versus

Galdes & Mamo Limited, u din in rapprezentanza tas-
socCjeta assikuratri¢i estera Royal International
Insurance Holdings Limited; u b’nota tat-18 ta’

Novembru 1999 is-so¢jeta GasanMamo Insurance
Agency Limited in rapprezentanza tas-socjeta estera
CGU Insurance p.l.c. li asumiet id-drittijiet u I-obbligi
tas-socCjeta estera Royal International Insurance
Holdings Limited assumiet I-atti tal-kawza minflok
Galdes & Mamo Limited nomine

F'din il-kawza l-attur qgieghed ifittex hlas taht polza ta’
assikurazzjoni biex jaghmel tajjeb ghal telf li garrab.
I¢-¢itazzjoni tghid illi I-attur kien assikura cabin cruiser
tieghu li jismu Occhi Blu mas-socjeta attri¢i taht yacht and
pleasure craft policy, u dejjem hallas il-premium relativ.
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Fit-22 t'Awissu 1997 lill-cabin cruiser saritilha hafna hsara
meta ¢ima thabblet mal-propeller u saret hsara fl-ispiral
bevelled drive gear tal-makna. Ghalkemm din il-hsara
kienet koperta bil-polza, il-konvenuta ma wettqitx |-
obbligazzjonijiet taghha tant il-polza ghax gieghda tghid illi
I-hsara ma saritx kif gal I-attur izda minhabba wear and
tear normali u ghalhekk ma hijiex koperta.

Billi gieghed ighid illi dak li gieghda tghid il-konvenuta ma
huwiex minnu, izda ghalxejn sejhilha biex toqghod ghall-
obbligazjonijiet taghha, |-attur fetah din il-kawza u gieghed
jitlob illi I-gorti tghid illi s-socjeta konvenuta hija marbuta
tant il-polza li thallas kumpens ghad-danni li garrbet il-
cabin cruiser tieghu Occhi Blu fl-in¢ident tat-22 t'Awissu
1997. Qieghed jitlob ukoll I-ispejjez.

Is-socjeta konvenuta ressqet I-ec¢¢ezzjoni illi d-danni ma
humiex koperti bil-polza, li tkopri biss accidental damage,
billi d-danni fil-cabin cruiser ma grawx minhabba f'hekk.
[I-kwistjoni f'din il-kawza hija wahda ghal kollox teknika:
jekk il-hsara fil-cabin cruiser ta’ l-attur sehhitx fin¢ident
meta ¢ima thabblet mal-propeller u nghata skoss lill-gear li
b’hekk inkisrulu s-snien, jew sehhitx ghax il-materjal therra
biz-zmien u bl-uzu. Is-surveyor imgabbad mill-attur qgal illi
I-hsara “is very much in line with the owner’s report
claiming that a steel wire rope was caught by the propeller
while in motion. It is certain that no amount of wear and
tear could have resulted in such specific damage to the
gearbox™. Is-surveyor imgabbad mill-konvenuta, min-
naha |-ohra, qal illi “No objective evidence could be found
typical of fouling by wire rope on the propeller and that
could, by all reasonable means, sustain §sich the damage
found on the upper gear train. As such, we have serious
reservations about the owner’s allegation on the cause of
the damage to the gear train”™. Analisi metallurgika
kommissjonata mill-konvenuta ma kinitx konkluziva®. Kien
sar ezami metallurdiku iehor, din id-darba fl-Ingilterra, u r-
rapport juri illi kien hemm sinjali ta’ hsara minhabba uzu
matul iz-zmien. Dan ir-rapport ighid hekk:

We did find evidence to suggest that the gear had been
highly loaded (deformation and spalling/pitting of the load

! Fol. 6.
Fol. 30.

$ Foll. 31 et seqq.
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bearing faces of the teeth). There was also a suggestion
that the spalling/pitting may have been accelerated by
corrosion.

The appearance of the fracture of the second tooth
(multiple cracking/propagation) suggests that this did not
fail instantaneously, whereas the fracture appearance of
the first tooth did suggest instantaneous fracture. The
probability is therefore that the first tooth failed as a result
of overload following the failure of the second tooth.*
Ir-rapport ghalhekk jasal ghal din il-konkluzjoni:

The failure of this bevel gear was unlikely to be as a result
of isolated sudden gross overload but was probably as a
result of a period of sustained high loading.’

Sabiex ighinha tasal ghal konkluzjoni dwar din il-kwistjoni
teknika, il-qorti b'dikriet tad-19 ta’ Jannar 1999 hatret
espert tekniku li irrelata fis-16 ta’ Gunju 2003.

L-espert imgabbad mill-qorti qal hekk:

Li kieku |-hsara grat minhabba |i habel ta’ |-azzar dar
madwar l-iskrun wiehed jistenna li I-materjal iebes ta’ I-
azzar fil-wire jaghmel hsara konsiderevoli lill-materjal
aktar artab ta’ I-iskrun (aluminju). Dan mhux evidenti
f'dan il-kaz. Barra minn hekk, il-grif li gie esebit fuq I-
iskrun mhux konsistenti ma’ hsara li tigri meta habel
jagbad ma’ skrun.®

Sab ukoll illi wahda mis-snien i nkisru kellha frattura illi
kienet bdiet minn corrosion pitting fuq il-wi¢¢ tas-sinna —
x'aktarx minhabba kuntatt ma’ kwantitajiet zghar ta’ ilma
bahar — li kompliet timxi biz-zmien kull meta s-sinna tiehu
piz fugha minhabba uzu tal-makna, u dan, gal |-espert,
beda mekkanizmu ta’ fatigue failure sakemm is-sinna
cediet meta |-parti li kienet ghadha ma nqasmitx ma felhitx
aktar il-piz.

L-espert ghalhekk wasal ghall-konkluzjoni illi r-raguni
ewlenija tal-hsara kienet fatigue failure “li bdiet minn
pitting ta’ sadid fuq is-sinna tal-gear u mhux minhabba I-
habel”’.

L-espert qal ukoll illi “ma jistax jigi eskluz ... ... ... li I-habel
li allegatament thabbel ma’ I-iskrun ipprecipita dan il-

Fol. 105.
Ibid.
Fol. 78.
Fol. 80.
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failure”. Madankollu, fid-dawl ta’ dak li gal I-istess espert
illi ma kienx hemm sinjali tal-hsara li tigri meta habel
jithabbel ma’ l-iskrun, il-gorti ma tarax illi lill-attur, li fuqu
jaqa’ I-oneru tal-prova, sehhlu li juri li tassew illi t-thabbil
ta’ habel ma’ l-iskrun kien fattur li b’xi mod wassal jew,
ghall-inqas, ikkontribwixxa, ghall-hsara.

[l-qorti ghalhekk tghid illi I-hsara sehhet ghax il-gear therra
bl-uzu matul iz-zmien.

ll-polza ta’ assikurazzjoni tghid illi “The Insurers shall not
be liable for wear and tear, depreciation and deterioration
fromuse ... ... ... ” Billi, fil-fehma tal-gorti, il-hsara sehhet
minhabba deterioration from use, l-assikuratur ma hux
marbut jaghmel tajjeb ghall-hsara tant il-polza.

[l-qorti ghalhekk taqgta’ I-kawza billi tichad it-talbiet ta’ I-
attur u tikkundannah ihallas I-ispejjez kollha tal-kawza.

< Sentenza Finali >

8 Ibid.
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