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lI-Pulizija
(Spettur Joseph Mercieca)

Versus

Jean Claude Cassar.

[I-Qorti

Rat l-imputazzjonijiet maghmula kontra Jean Claude
Cassar ta’ 28 sena, iben Carmel u Victoria nee Cilia
imwieled San Giljan fit-2 ta’ Novembru, 1974 u li joqghod
Flat 1 Beverly Flats, Triq ic-Caghaq San Pawl il-Bahar li
ghandu I-karta ta’ I-identita’ bin-numru 528374 (M)

Akkuzat talli fil-lejl ta’ bejn il-15 u 16 ta’ Marzu, 2003 f'San
Pawl il-Bahar
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1. Ikkommetta serq ta’ cigarette vending machine mimlija
b’assortiment ta’ sigaretti u xi flus li b’kollox jammontaw
ghal madwar elfejn mija u tmenin lira Maltija (Lm2180)
liema serq hu aggravat bil-mezz (artikolu 263(a), valur
(267) u hin (art.270) tal-Kap 9 ghad-dannu tas-Socjeta’
Central Cigarettes Company Limited;

2. Xjentement laga’ ghandu jew xtara hwejjed misruga
mehuqa b’gerq jew akkwistati b'reat, jew Xxjentement,
b’kull mod [|i jkun, indhalt sabiex tbieghhom jew
tmexxihom u dan ai termini ta’ l-artikolu 334 tal-Kap 9;

3. Volontarjament hassart, ghamilt hsara jew xort ohra
gharraqt cigarette vending machine numru tas-serje
73351 liema hsara tammonta ghal elf u erba’ mitt lira
Maltija (Lm1400) ghad-dannu tas-Socjeta’ Central
Cigarette Company Limited (art.325(1)(a) tal-Kap 9;

[I-Qorti kienet gentiiment mitluba sabiex titratta ma’ Jean
Claude Cassar talli huwa recidiv b’divcersi sentenzi
definittivi tal-Qrati Maltin datati 2 ta’ Settembru, 1992; 17
ta’ Marzu, 1993; 19 ta’ Frar, 1997; 24 t'Ottubru. 1997; 6 ta’
Marzu, 1998; 16 ta’ Marzu, 2001 liema sentenzi ma
jistghux jigu mibdula.

Rati |-atti kollha f'dawn il-pro¢eduri.
Semghet ix-xhieda bil-gurament,

Rat in-Nota ta’ I-Avukat Generali tas-26 tAwwissu 2003
fejn iddecieda li jibghat lill-imputat biex jigi ggudikat mill-
Qorti tal-Magistrati Malti bhala Qorti ta’ Gudkatura
Kriminali billi jidhirlu Ii fil-kumpilazzjoni imsemmija tista’
tinstab htija taht dawk li hemm mahsub:

(a)fl-artikoli 261 (b)(c)(f), 263, 267, 270, 278, 279 tal-
Kodi¢i Kriminali;

(b) fl-artikolu 334 tal-Kodici Kriminali;

(c) Fl-artikolu 325 tal-Kodic¢i Kriminali;

(d) Fl-artikoli 49 u 50 tal-Kodic¢i Kriminali.
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Rat li meta fl-1 ta’ Marzu, 2004 ingraw dawn i¢-charges, I-
imputat ma kellux oggezzjoni biex il-proceduri jkunu
sommaiji.

Fl-istess data |-imputat irregistra [-ammissjoni tieghu ghall-
imputazzjonijiet fir-rigward u limitatament it-334 u 325 u
t-325 limitatament ghall-hsara li huwa ghamel.

[I-Qorti semghet ukoll it-trattazzjoni. ld-difiza ssottomettiet
li dan kien aktar ‘theft by finding’ u li I-imputat mhux
resposnabbli tal-hsara kif deskritta fic-charge ghaliex ma
ienx stabbilit sa fejn ghamel il-hsara hu u fejn din saret
minn hadd iehor.

II-Fatti

[I-fatti fil-qosor huma dawn. Fil-lejl ta’ bejn il-15 u s-16 ta’
Marzu, 2003, |-imputat kien mar mat-tfajla permezz tal-
karozza HAK-162 hdejn is-substation ta’ I-EneMalta tal-
Qawra f'parking area daqgsxejnimwarrba. Kif mar hemm
ra xi zghazagh jaharbu minn fuq il-post. Kif mar jiccekkja
ra I|-kaxxa tas-sigaretti hemm hekk mitluga fil-parking
area. Kien fiha xi hsarat. Meta raha, qabad u ghabbiha u
hadha d-dar fejn hemmhekk kompla jisgassaha biex jiehu
s-sigaretti minnha. (Ara pagina 19 tal-process — xhieda
ta’ I-Ispettur Joseph Mercieca). Din il-verzjoni tal-fatti hija
rispekkjata fl-istgarrija ta’ I-imputat. (pagni 23 — 25)

Meta |-Uffi¢jal tas-Central Cigarette Company Limited, il-
proprjetarji tal-kaxxa ts-sigaretti in kwistjoni ma setghux
jifthu |-kaxxa allura bilfors kellhom jisgassaw u sabu 56
pakkett tas-sigaretti niegsa u xi L8.70m negsin. (pagina
19).

Skond ix-xhieda tas-Sur Alfred Ferro (pagna 38 et), il-
magna tiswa Lm1,400 lira waqt li fil-magna nstabu
sigaretti b’valur ta’ Lm655 u kien hemm Lm70 bhala valur
tas-sigaretti.
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Punti ta’ Ligi.

Id-difensur abbli ta’ I-imputat issottometta li wiehed hawn
ma jistagx jitkellem dwar serq ghaliex il-magna tas-
sigaretti nstabet barra mill-imputat wara li kien seragha xi
hadd iehor minn ghand I-iStones.

Ma’ din is-sottomissjoni [|-Qorti ma taqgbilx. Fil-
gurisprudenza taghna, il-Qrati dejjem imxew ma’ |-aktar
teorija stretta dwar is-serq — dik ta’ Carrara lif il-qosor
tghid li bizzejjed |i wiehed i¢aqlaq lapis minn post ghal
iehor gewwa l-istess kamara biex ikun ikkommetta serq.

Dwar |-argument ta’ l-abbli difensur li hawn si tratta ta’
‘theft by finding’ il-Professur Mamo fit-tieni Parti tan-Noti
tieghu pagina 278 jikkummenta hekk:

‘Now this contravention (that is 340(e) of the Criminal
Code) applies when the failure to give information to
the Police within the prescribed

time is a mere omission, due to negligence. But when
the finder appropriates the thing, even though within
that time, he becomes guilty not of a contravention
but of theft. The position, as was stated in Rex
versus Gius Scicluna (Criminal Court 11" March 1943)
is as follows: ‘It is a settled principle of Maltese
jurisprudence that a person who appropriates a thing
which he has found in any place under such
circumstances as show that it has an owner, commits
theft.’” This judgement cites Rex versus Bartolo
(11/7/1855), Rex versus Leatham (1/07/41) and Rex
versus Williams (04/11/41). The fact that the finder
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conceals the thing or untruly denies having found it is
evidence of the intention to appropriate it.’

Dwar l-ahhar parti, skond Il-evidenza |I|i ghandha
quddiemha  |-Qorti,I-imputat  ghall-ewwel lill-Pulizija
galilhom |i |-kaxxa tas-sigaretti kienet tieghu. (Ara I-

istqarrija ta’ I-imputat).

Dwar [-ammont ta’ hsara maghmula mill-konvenut u mhux
minn min hareg il-kaxxa tas-sigareti mill-iStones jew mid-
dirigenti tal-Kumpanija stess, huwa diffi¢li li din tistabbiliha
ghalkemm mill-provi jidher |i kien ged jipprova juza xi
lieva. F’dan I-kaz, il-Qorti ged tqis il-hsara bhala |-aktar
wahda baxxa skond I-artikolu 325(1)(d) i jintieg il-kwerela
skond l-istess proviso. Din il-kwerela ma tidhirx li saret u
ghalhekk I-akkuza (¢) waqghet.

[I-Qorti, wara li rat l-artikoli 31, 261 (b)(c)(f), 263. 267. 270,
278, 279, 334 u 325, issibu hati tant dawn I-artikoli barra
334 (li fdan il-kaz huwa alternattiva) u 325 (ghar-ragunijiet
diga’ esposti).

Dwar il-piena, il-Qorti ged tikkunsidra li kien hemm
ammissjoni da parti ta’ I-imputat wara li nstemghu |-provi
kollha tal-Prosekuzzjoni. M’hemmx dubju li dak li nsteraq
jeccedi l-elf lira Maltija u ghlhekk iregi l-artikolu 279.
Minhabba I-ammissjoni ta’ I-imputat u I-mod kif sehhew il-
grajjiet , il-Qorti jidhrilha li ghandha tikkundanna lill-imputat
ftit angas mill-minimum ikkontemplat fl-artikolu 279 (b) tal-
Kap 9, jigifieri ghaxar xhur prigunerija.

Ir-Recidiva

[I-Qorti Ezaminat is-sitt sentenzi pprezentati minhabba r-
recidiva u rat sewwa dak li jghid I-artikolu 50 tal-Kap 9.
Ghar-recidiva jezisti terminu ta’ 10 snin jekk wiehed ikun
ssentenzjat ghal aktar minn hames (5) snin. Hemm
terminu ta’ hames snin fil-kazi I-ohra kollha. M’hemmx
recidiva fil-kaz ta’ conditional discharge jew probation
order.
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Jekk wiehed jeskludi s-sentenza moghtija fis-16 ta’
Marzu, 2001, |-ohrajn kollha inghataw aktar minn hames
snin gabel u ghalhekk ged jigu eskluzi ghax ebda wahda
minn dawn is-sentenzi ma tagbez il-hames snin u
ghalhekk it-teminu ta’ ghaxar ssin ma jghoddx waqt Ii t-
terminu ta’ hames snin ingabez meta I-imputat ghamel ir-
reat odjern. Ghas-sentenza tas-16 ta’ Marzu, 2001,
ghalkemm tidher fl-atti tal-process, ma saretx |-
identifikazzjoni ta’ l|-imputat.  Ghalhekk it-talba ghar-
redidiva ged tkun michuda' ghax mhix applikabbli ghall-
ebda wahda mis-sentenzi.

MAGISTRAT

< Sentenza Finali >

! L-identifikazzjoni saret ghal sentenzi ohrajn.
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