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MALTA

QORTI TAL-MAGISTRATI
(GHAWDEX) BHALA QORTI TA' GUDIKATURA
KRIMINALI

MAGISTRAT DR.
LAURENCE QUINTANO

Seduta tal-21 ta' Lulju, 2004

Numru 206/2004

[I-Pulizija

(Spettur Louise Calleja)

versus

‘Q!

[I-Qorti

Rat I-imputazzjonijiet maghmula kontra ‘Q’ ta’ 18-il sena:

Talli fis-27 ta’ Jannar, 2004 u fix-xhur ta’ gqabel, fdawn il-
Gzejjer, bhala cittadin jew resident permanenti ta’ Malta
sew jekk fMalta jew bara minn Malta gibed jew ippermetta
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li jingibed xi ritratt, film, video recording jew xbiha
elettronika indecenti ta’ persuna tant |-eta’ jew gassam
jew wera ritratt, film, video recording jew xbiha elettronika
indicenti bhal dawn, jew kellu fil-pussess tieghu ritratt,
film, video recording jew xbiha elettronika inde¢enti bhal
dawn liema reat huwa aggravat bil-fatt li xi whud minn
dawn ir-ritratti, filma, vieo recordings jew xbihat elettronici
indicenti juru persuni taht I-eta’ li ma kinux ghalqu d-disa’
shin u dan bi ksur ta’ |-artikolu 208 A tal-Kap 9 tal-Ligijiet
ta’ Malta.

Semghet il-provi bil-gurament. Mix-xhieda ta’ I|-Ispettur
Louise Calleja jirrizulta li I-imputat irrilaxxja stgarrija, liema
stqarrija kienet esebita, kif ukoll li kkopera mal-Pulizja
waqt li assuma r-responsabilita’ kollha tal-materjal li nstab.

Skond l-istqarrija l-imputat kien jaf Ii hemm ritratti u
videos ta’ pornografija tat-tfal ghalkemm ma kienx jaf
kemm ghandhom zmien ezatt. Ic-Cd’s ta’ I-imputat gatt
ma hargu mid-dar tieghu. Huwa zied jghid ukoll li mhus
spiss li huwa nizzel (iddawnlodja) pornografija tat-tfal u
meta partat kien ipartat ‘tfajliet kbar ta’ mudelli famuzi’.

Fis-CD immarkata numru 7, skond it-titolu hemm xbiha ta’
tifla ta’ tmien snin.

[I-Qorti rat |-atti, d-dokumenti u |-esibiti.

Rat il-kunsens ta’ I-Avukat Generali esebit li huwa datat 8
t'April. 2004 u nnutat li I-imputat m’ghandux oggezzjoni li I-
kaz tieghu ikun ttrattat bi procedura sommarja.

L-imputat ammetta l|-akkuza migjuba kontrih u wara Ii
nghata Zzmien biex jerga’ jahsibha ikkonferma |-
ammissjoni tieghu.

Semghet it-trattazzjoni dwar il-piena.

Ikkunsidrat

Il r-reat li jidher fl-artikolu 208 A kien mizjud bl-Att Numru
[l tas-sena 2002 u ghalhekk dan ir-reat ghadu xi ftit gdid.
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lIli diga’ kien hemm kaz iehor dec¢iz dwar dan ir-reat. (Ara:
[I-Pulizija (Spettur Louise Calleja) versus Andrew West
tat-13 t'April, 2004 Magistrat Dr.Saviour Demicoli).

llli jidher Ii I-pornografija tat-tfal gqed tinkwieta lil diversi
pajjizi tant illi fil-Konvenzjoni dwar is-Cybercrime tal-
Kunsill ta’ I-Ewropa® I-artikolu 9 jorbot lill-Pajjizi kontraenti
li jaghmlu ligijiet u jiehdu mizuri ohra li jkunu necessarji
biex jisgtabilixxu bhala reati kriminali fil-Ligi domestika,
f'dawn i¢-Cirkostanzi:

1) ‘a. producing child pornography for the purpose of
distribution through a computer system;

b. offering or making available child pornography through
a computer system;

c. distributing or transmitting child pornography through a
computer system;

d. procuring child pornography through a computer
system for oneself or for another;

e. possessing child pornography in a computer system or
on a computer-data storage medium.

2. For the purpose of paragraph 1 above ‘child
pornography’ shall include pornographic material that
visually depicts:

a. a minor engaged in sexually explicit conduct;

b. a person appearing to be a minor engaged in
sexually explicit conduct;

C. realistic images representing a minor engaged

in sexually explicit conduct.

3. For the purpose of paragraph 2 above, the term ‘minor’
shall include all persons under 18 years of age. A Party
may, however, require a lower age-limit, which shall be
not less than 16 years.

! CETS No0.185 2001
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4. Each Party may reserve the right not to apply, in whole
or in part, paragraph 1 (d) and 1(e), and 2(b0 and 2©.’

Skond l-artikolu 13 ta’ I-istess Konvenzjoni:

‘Each Party shall adopt such legislative and other
measures as may be necessary to ensure that the
criminal offences established in accordance with article 2
to 11 are punishable by effective, proportionate and
dissuasive sanctions which include deprivation of liberty.’

Mis-siltiet li gqed jidhru hawn fuq jidher ¢ar kemm il-
pornografija li tinvolvi I-minuri trid tittiehed bis-serjeta’.

lI-konsegwenzi tal-pornografija tat-tfal ilhom |i bdew
jinhassu. Infatti fil-Meese Commission Report® insibu
dan il-kumment:

‘There is substantial evidence that photographs of
children engaged in sexual activity are used as tools for
further molestation of other children.’

F'artikolu |i deher fil-Guardian tal-25 t'April, 2002
Detective Inspector Terry Jones tal-Greater Manchester
Police gal:

‘We must never lose sight of the fact that, when we look at
an image, some poor kid somewhere has been, and still
may be at risk.”

Min-naha I-ohra Roger Darlington, Chairman of the
Internet Watch Foundation ghamel dan il-kumment:

‘More children are abused to meet a growing demand for
images.”

[I-Qorti hassitha fid-dmir li ghandha taghmel dawn il-
kummenti ghal dawn ir-ragunijiet: (a) minhabba li I-minuri

% Meese Commission Report 1986 pagina 411.
® http;//www.guardian.co.uk
* February 14™ 2001.
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ghandu jkollu protezzjoni shiha kemm jista’ jkun; (b) kif
ukoll biex wiehed jista’ jifthem ahjar ghala r-reat li jinstab fl-
artikolu 208 A tal-Kap 9 ghandu jittehed bl-akbar serjeta’.

Jista’ jkun li hafna persuni li juzaw I-internet ma jafux
b’dan ir-reat izda fil-Ligi Kriminali mhix skuza li wiehed ma
jkunx jaf li I-ligi tezisti.

II-Kaz Odjern.

Fil-kaz odjern galadarba kien hemm ammissjoni ta’ I-
imputat l-imputazzjoni kienet ippruvata skond il-Ligi.

[I-Qorti, wara li rat I-artikolu 208 A(1) u (3) tal-Kap 9 issib
lill-imputat hati ta’ I-imputazzjoni.

Dwar il-piena, il-Qorti ged tgis dawn i¢-Cirkostanzi:

a) Ghalkemm l-imputat m’ghadux minorenni huwa ghadu
kemm ghalag it-tmintax-il sena ghalkemm ma jistax
jibbenefika mill-artikoli 37 tal-Kap 9;

b) ll-koperazzjoni shiha ta’ I-imputat mal-Pulizija;
c) L-ammissjoni bikrija tieghu.

d) ll-fedina penali netta tieghu.
e) Li mhux spiss li ddawnlodja materjal pornografiku li kien
jinvolvi t-tfal.

Tenut kont ta’ dan kollu, wara li rat |-artikolu 28A tal-Kap
9, il-Qorti ged tikkundanna lill-imputat ghall-piena ta’
prigunerija ta’ tmien (8) xhur liema piena ged tkun sospiza
ghal tmintax-il xahar mil-lum.

[I-Qorti spjegat ukoll lill-imputat xi jfisser I-artikolu 28A tal-
Kap 9 fi kliem semplici.

Inoltre I-Qorti bl-applikazzjoni ta’ |-artikolu 23 tal-Kap 9 tal-
Ligijiet ta’ Malta tordna I-konsfiska u d-distruzzjoni ta’ I-
oggetti esebiti u I-Qorti ged tinnomina lir-Registratur tal-
Qorti biex issir din id-distruzzjoni.
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