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rrepete
MALTA

QORTI CIVILI
PRIM" AWLA

ONOR. IMHALLEF
GIANNINO CARUANA DEMAJO

Seduta tal-11 ta' Mejju, 2004

Citazzjoni Numru. 1921/1996/1

Formosa & Camilleri Ltd bhala agenti Malta tas-
socCjeta estera Guardian Royal Exchange Assurance
p.l.c. proprio u kif surrogata fid-drittijiet ta’ I-assikurat
taghha s-soc¢jeta Michael Attard Limited

Versus

Sea Malta Company Ltd u The Cargo Handling
Company Ltd

F'din il-kawza s-socjeta attrici, li hija socjeta assikuratrici,
gieghda ftfittex li tiehu minghand il-konvenuti spejjez i
hallset lill-assikurat taghha ghall-nsara li saritlu mill-
konvenuti.

IC-CitAzzIONI

[¢-Citazzjoni tghid illi s-socjeta Michael Attard Limited
kienet dahhlet fMalta fuqg il-bastiment Pinto mija u tliet
(103) vetturi tal-marka Peugeot. Dawn kienu konsenjati
lill-importatri¢i bi hsara u nuqqasijiet. Billi I-vetturi kienu
assikurati mas-socjeta attrici, din hallset, ghan-nuqgas u
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ghall-hsarat li garrab I-importatur, is-somma ta’ tliet mija u
wiehed u tmenin lira u tmienja u erbghin c¢entezmu
(Lm381.48), u sitta u hamsin lira (Lm56) survey fees,
b’kollox erba mija u sebgha u tletin lira u tmienja u erbghin
centezmu (Lm437.48).

Billi gieghda tghid li I-konvenuti, jew xi hadd minnhom,
jantu ghal dan it-telf, is-socjeta attri¢i fethet din il-kawza u
gieghda titlob illi I-qorti:

1.tghid li I-konvenuti ghandhom iwiegbu, jew tghid min
minnhom ghandu jwiegeb, ghan-nugqas u ghall-hsarat;

2. tillikwida d-danni fis-somma ta’ erba mija u sebgha u
tletin lira u tmienja u erbghin ¢centezmu (Lm437.48); u
3.tikkundanna lill-konvenuti, jew tikkundanna Ilil min
minnhom jahti, ihallsu s-somma ta’ erba mija u sebgha u
tletin lira u tmienja u erbghin ¢entezmu (Lm437.48)
imfissra fuq, bl-imghax minn dak in-nhar li kienet notifikata
¢-cCitazzjoni.

Talbet ukoll I-ispejjez tal-kawza.

L-ECCEzzIONUIET

Is-socjeta konvenuta The Cargo Handling Company
Limited ressqget dawn I-ec¢ezzjonijiet:

1. il-vetturi tnizzlu bil-hsara minn fuq il-bastiment, Kkif
jidher mit-tally sheets;

2. is-socjeta The Cargo Handling Company Limited ma
ghandhiex twiegeb ghall-hsarat u ghan-nuqgqgas, taht ir-
regolament numru 86 tar-Regolamenti ta’ 1-1966 dwar il-
Portijiet;

3. ghandha tigi esebita |-polza ta’ assikurazzjoni u ssir
ukoll prova tal-hlas lill-assikurat;

4. trid issir prova tas-somma ta’ erba mija u sebgha u
tletin lira u tmienja u erbghin ¢entezmu (Lm437.48) bhala
danni;

5. survey fees ma humiex dovuti ghax is-soc¢jeta attrici
ma kinitx surrogata f'dawn id-drittijiet;

6. ir-regolament 70 tar-Regolamenti ta’ 1-1966 dwar il-
Portijiet jehles lis-socjeta minn kull responsabbilta;

7. ir-regolament 90 u l-iskeda 13 tar-Regolamenti ta’ |-
1966 dwar il-Portijiet ukoll jehilsu lis-so¢jeta minn kull
responsabbilta;

8. ebda mghax ma hu dovut ghax is-socjeta konvenuta
ma Kinitx imsejha biex thallas somma determinata u ghax
Is-socjeta attrici ma kinitx surrogata fl-imghaxijiet, u dan
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meta tgis illi s-socjeta eccipjenti ma ghandha ebda
relazzjoni mas-socjeta attrici hlief permezz tal-polza; u
9. it-talbiet tas-socjeta attrici ghandhom ikunu mi¢huda
bl-ispejjez.

Is-soc¢jeta konvenuta I-ohra, Sea Malta Company Limited,
ressget dawn |-e¢¢cezzjonijiet:

1. hija mehlusa taht klawsoli ta’ esoneru: “unprotected
motor cars — ship not responsible for damages and
accessories” u “vessel not responsible for accessories
and/or other goods left inside vehicles nor any interior
damage to upholstery, fitings or accessories”; u

2. id-danni mitluba ma jirrizultawx mit-tally sheets.
IL-FATTI TAL-KAZ

[l-fatti ta’ dan il-kaz graw hekk: is-soc¢jeta Michael Attard
Limited dahhlet fMalta wiehed u sittin (61) vettura tal-
marka Peugeot fuq il-bastiment Pinto tas-socjeta
konvenuta Sea Malta Company Limited. Il-polza tal-
kariku turi li I-vetturi tghabbew “clean on board” u bhala
“new vehicles in good starting condition” *.

Meta |-vetturi twasslu Malta u tnizzlu minn fuq il-bastiment
fil-25 ta’ Lulju 1995, sar tally u nstab li wahda minnhom, li
kellha n-numru tax-chassis 5120387, kellha taghtin fil-
bieba ta’ wara tax-xellug u fil-bibien tal-lemin®. ll-vetturi,
wara li tnizzlu minn fuq il-bastiment, ittiehdu fidejn is-
soc¢jeta konvenuta The Cargo Handling Company Limited
u, dak in-nhar stess, i.e. fil-25 ta’ Lulju 1995, sar survey
fughom qabel ma nghataw lill-importatri¢i. Dan is-survey
sar minn Mark Micallef, surveyor mas-socjeta assikuratrici
attrici, flimkien ma’ John Falzon impjegat, ukoll bhala
surveyor, ma’ l|-importatrici. Dawn sabu I|-hsarat u n-
nuggasijiet li huma murija fuq il-gate pass-out®>. Wara li I-
vetturi ttiehdu mis-socjeta importatri¢i, saru t-tiswijiet
mehtiega li gew jiswew tliet mija u wiehed u tmenin lira u
tmienja u erbghin ¢entezmu (Lm381.48). Is-socjeta attriéi,
bhala assikuratrici, ghamlet tajjeb ghal dawn il-hsarat, u
hallset ukoll sitta u hamsin lira (Lm56) ghas-survey. Wara

! Ara dok. B, fol. 7.
2 Ara tally sheet n° 80971, fol. 25.
3 Dok. I, fol. 16.
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li rceviet il-hlas, is-socCjeta importatrici issurrogat lis-
sodjeta attrici fid-drittijiet taghha®.

KONSIDERAZZJONIJIET TAL-QORTI

Ix-xhieda, mela, turi li I-vetturi tghabbew bla hsara fuq il-
bastiment, nizlu minn fuq il-bastiment bla hsara hlief illi
vettura minnhom kellha taghtin fuq tliet bibien, u bejn il-
waqt li nizlu minn fuq il-bastiment u I-wagt meta, dak in-
nhar stess, inghataw lill-importatur, sarulhom il-hsarat u n-
nuggasijiet I-ohra kollha li jidhru fuq il-gate pass-out, li
izda huma anqas mill hsarat li jirrizultaw mill-invoice ta’ |-
importatri¢i®. Fil-fatt is-so¢jeta attri¢i fin-nota taghha ta’ I-1
t'Ottubru 2003 gieghda tnaqqas it-talba kontra I-e¢cipjent
ghas-somma ta’ tliet mija u sitta u sebghin lira u tmienja u
sebghin ¢entezmu (Lm376.78).

L-e¢¢ezzjonijiet ta’ The Cargo Handling Company
Limited

Dawn il-hsarat u nuqgqasijiet |-ohra li jirrizultaw mill-gate
pass-out graw wara li I-vetturi tnizzlu minn fuq il-bastiment
izda gabel ma nghataw lill-importatur ghax is-surveyors
rawhom fuq il-moll stess. Dan ifisser li I-hsara u n-
nugqgasijiet graw waqt li I-vetturi kienu fidejn is-socjeta
The Cargo Handling Company Limited u jfisser ukoll Ii din
nagset mill-obbligazzjoni kuntrattwali taghha li thares sew
il-vetturi waqt li dawn kienu fdati fil-kustodja taghha:
ladarba The Cargo Handling Company Limited ma
ghamlitx dak |li kien menhtieg biex thares hwejjed
haddiehor fdati fidejha, ghandha twiegeb ghal dan in-
nuqqas, izda, naturalment, ghandha twiegeb biss ghan-
nuqgqgasijiet u ghall-hsara li graw waqt li I-vetturi kienu
fidejha u mhux waqt li kienu fidejn haddiehor. Ghalhekk,
l-ewwel ec¢cezzjoni ghandha tiftehem fis-sens biss |i The
Cargo Handling Company Limited ma twegibx ghall-
hsarat li saru waqt li I-vetturi kienu fuq I-bastiment u li ma
jirrizultawx mill-gate pass-out.

The Cargo Handling Company Limited gieghda tistrieh, fit-
tieni eccezzjoni taghha, fuq ir-regolament 86 tar-
Regolamenti dwar il-Portijiet dwar pakki difettuzi. Dan ir-
regolament, izda, ma jghoddx ghall-kaz tallum, ghax kull
vettura hija unit ghaliha, u ma titgiesx parti minn

4 Dok. H, fol. 15.
° Fol. 6.
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merkanzija li waslet flimkien ma’ ohra f'pakkett wiehed. It-
tieni eccezzjoni wkoll hija michuda.

It-tielet eCcezzjoni trid li tkun esebita kopja tal-polza ta’
assikurazzjoni li tahtha sar il-hlas mill-attri¢i lill-assikurata
taghha, u trid ukoll prova tal-hlas mis-socjeta attrici lill-
importatur taghha.

ll-polza ta’ assikurazzjoni hija kuntratt bejn l-assikuratur u
l-assikurat, u ma tinteressax lil terzi. Kull ma jinteressa lill-
konvenuti hu [i [-attrici hallset lill-assikurata u kienet
surrogata fid-drittijiet taghha. Din il-prova saret bis-
subrogation form® li biha I-importatri¢i stqarret |i gieghda
tircievi hlas minghand is-soc¢jeta attrici, u ghalhekk
issurrogatha fid-drittijiet taghha.

It-tielet e¢cezzjoni hija ghalhekk mi¢huda.

Ir-raba’ e¢¢ezzjoni trid prova dwar il-quantum tad-danni.
Din il-prova saret bix-xhieda taz-zewg surveyors’ u bl-
invoice ta’ l-importatriéi®, hlief illi, mill-invoice, ghandhom
jitnagqgsu I-hsarat li ma twegibx ghalihom [-ec¢¢ipjenti.
ll-hames eccéezzjoni hija dwar survey fees; is-socjeta
konvenuta qieghda tghid li ma ghandhiex thallas ghal
survey fees ghax ma kinitx surrogata fid-dritt ghall-hlas ta’
dawn il-fees.

Is-survey fees kienu spiza mehtiega biex issir
likwidazzjoni tad-danni, u kienu spiza li saret mehtiega
ghax kien hemm il-hsara; huma spiza li kienet issir ukoll i
kieku I-merkanzija ma kinitx assikurata, u ma hix xi spiza
zejda minhabba l-assikurazzjoni. Ghalhekk, min iwiegeb
ghall-hsara ghandu jwiegeb ukoll ghall-konsegwenzi
kollha taghha, fosthom |-ispejjez biex saret survey.
Madankollu, sewwa tghid I|-e¢Cipjenti fin-nota ta
eccezzjonijiet taghha illi s-somma ta’ sitta u hamsin lira
(Lm56) ghas-survey hija wisq meta tqis illi kien hemm
tmien (8) karrozzi bil-hsara u nuqqasijiet. ll-qorti ghalhekk
tillikwida |-kumpens ghas-survey fis-somma ta’ tnejn u
tletin lira (Lm32).

[I-gorti hekk tiddisponi mill-hames e¢¢ezzjoni.

Is-sitt u s-seba’ eccezzjonijiet huma mibnija fuq ir-
regolamenti 70 u 90 tar-Regolamenti dwar il-Portijiet.

6 Dok. H, fol. 15.

! Foll. 42 et seqq.

8 Fol. 6.
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Dawn ir-regolamenti, izda, ma jehilsux lill-konvenuta mir-
responsabbilta ghall-hsara u ghan-nuggasijiet: ir-
regolament 70 ighid biss kif ghandhom jinhardu r-ricevuti
izda ma jghid xejn dwar helsien minn responsabbilta, waqt
li r-regolament 90 ighid li I-merkanzija tinhazen in the
open and always at the sole risk of the owner. Dan ir-
regolament, izda, jolgot biss ir-relazzjonijiet bejn |-
awtoritajiet u I-importatur, u mhux ir-relazzjonijiet bejn The
Cargo Handling Company Limited u l-importatur®, li huma

ta’ natura kuntrattwali. Is-sitt u s-seba’ eccezzjonijiet
huma, ghalhekk, mi¢huda.
It-tmien eccezzjoni tghid illi I-konvenuta ma ghandhiex

thallas I-imghaxijiet.

Dwar I-imghax, il-qorti ma tarax ghala min jikkontesta
talba ghalkemm jahti ghall-hsara, u ghalhekk izomm
fidejh sakemm iddum il-kawza flus li jmissu lil haddiehor,
ghandu jkun stmat ahjar minn min jistqarr il-htija tieghu u
jhallas mill-ewwel. Min jiehu r-riskju li jikkontesta kawza, u
ghalhekk itawwal iz-zmien tal-hlas, ghandu jwiegeb ghall-
konsegwenzi kollha tad-dewmien.

L-ec¢cezzjoni dwar |-imghax hija ghalhekk michuda.
L-e¢cezzjonijiet ta’ Sea Malta Company Limited
Fin-nota taghha ta’ |-1 t'Ottubru 2003 is-socjeta attrici
irrinunzjat ghat-talbiet kontra s-socjeta konvenuta I-ohra
Sea Malta Company Limited u ghalhekk ma hux mehtieg
illi nqisu |-e¢¢ezzjonijiet ta’ din.

[l-qorti ghalhekk tiddisponi mit-talbiet tas-socjeta attrici u
mill-ec¢ezzjonijiet tal-konvenuti billi tghid li s-soc¢jeta The
Cargo Handling Company Limited ghandha taghmel tajjeb
ghal danni ta’ tliet mija u sitta u sebghin lira u tmienja u
sebghin ¢entezmu (Lm376.78) minhabba I-hsarat u n-
nuqqasijiet, u tnejn u tletin lira (Lm32) ghas-survey,
b’kollox erba’ mija u tmien liri u tmienja u sebghin
¢entezmu (Lm408.78), u ghalhekk tikkundanna lil din is-
socjeta thallas lis-so¢jeta attri¢i din is-somma, flimkien ma’
l-imghax skond it-talba; tichad it-talbiet maghmula kontra
s-soc¢jeta Sea Malta Company Limited.

L-ispejjez ta’ Sea Malta Company Limited ghandha
thallashom is-socjeta attrici; |-ispejjez |-ohrajn kollha tal-

9 Ara Joseph Felice Pace nomine versus Godwin Abela nomine, Qorti tal-

Kummer’, 2 ta’ Mejju 1989, Vol. LXXIII.IV.948.
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kawza ghandha thallashom The Cargo Handling
Company Limited.

< Sentenza Finali >
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