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Seduta tat-13 ta' Jannar, 2004

Citazzjoni Numru. 2410/1997/1

Formosa & Camilleri Ltd bhala agenti Malta tas-
soc¢jeta Guardian Royal Exchange Assurance p.l.c.
proprio u kif surrogata fid-drittijiet ta’ I-assikurat
taghha Joseph Caruana Co. Ltd
versus
Gollcher Company Limited agenti Malta tas-socjeta
estera Grandi Traghetti s.p.a. di Navigazione, armaturi
tal-vapur Freccia Blu; u The Cargo Handling Co. Ltd

F'din il-kawza s-socjeta attri¢i gieghda tfittex ghad-danni
minhabba hsara f'merkanzija li kellha taghmel tajjeb
ghalihom bhala assikuratrici.

I¢-Citazzjoni tghid illi fil-21 t'Ottubru 1996 is-socjeta
Joseph Caruana Co. Ltd importat konsenja ta’ njam fuq il-
bastiment Freccia Blu, izda din il-konsenja waslet bil-
hsara. Taht il-polza t'assikurazzjoni, is-socjeta attrici
ghamlet tajjeb ghad-danni billi hallset tlitt elef disa’ mija u
sitt liri u hamsin ¢entezmu (Lm3,906.50) — tlitt elef sitt
mija u hamsa u erbghin lira u hamsin c¢entezmu
(Lm3,645.50) ghall-hsara fil-merkanzija u mija u thax-il lira
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(Lm112) bhala survey fee' — u giet surrogata fid-drittijiet
ta’ l-assikurat.

Is-socjeta attrici ghalhekk fethet din il-kawza u gieghda
titlob illi I-qorti:

1.  tghid illi I-konvenuti jahtu ghall-hsara, jew tghid min
minnhom jahti;

2.  tillikwida d-danni fis-somma ta’ tlitt elef disa’ mija u
sitt liri u hamsin ¢entezmu (Lm3,906.50); u

3. tikkundanna lill-konvenuti, jew lil min minnhom jahti,
ihallsuha tlitt elef disa’ mija u sitt liri u hamsin ¢entezmu
(Lm3,906.50), flimkien ma’ I-imghax u l-ispejjez.
[I-merkanzija waslet Malta fil-21 t'Ottubru 1996; dak in-
nhar waqt illi I-merkanzija kienet gieghda titnizzel min fuq
il-bastiment sar tally u ma saret nota ta’ ebda hsara®. Billi
izda I-merkanzija kienet mghottija, I-istat taghha ma kienx
jidher, u ghalhekk seta’ kien hemm hsara li fdak il-waqt
ma tidhirx. Hekk kif tnizzlet minn fuq il-bastiment il-
merkanzija nzammet taht tinda, sakemm fit-23 t'Ottubru
1996 inghatat lill-importatur. Fuq il-gate pass-out® mahrug
mis-soc¢jeta konvenuta The Cargo Handling Company
Limited hemm il-kumment contents wet as landed.
Dakinhar stess sar survey u r-rapport® tas-surveyor fost
hwejjeg ohra jghid hekk:

The consignment consisted of White Viropla Plywood,
pelletised and strapped, with outer protective board
packing. The straps securing the bundles were rusty and,
In many cases, the outer packing board was warped and
covered in mould. Once the packing was removed, all the
boards were found to be mouldy, stained and warped to
varying degrees. Samples of the wood were taken for
analysis and results established that it was fresh water.
Dan juri illi ma setax ikun illi I-hsara grat fil-jumejn meta I-
merkanzija kienet fidejn The Cargo Handling Company
Limited, ghax fdawk il-jumejn ma Kkinitx sejra titrabba |-

! Lm3,645.50 + Lm112.00 ji[u Lm3,757.50, mhux Lm3906.50, kif jing]ad fi -
“itazzjoni.

2 Ara l-istgarrija ma]lufa ta’ Arthur Dimech, fol. 37, u ta’ Albert Mifsud, fol. 39, kif
ukoll it-tally sheets, foll. 38 u 40.

’ Fol. 42.

Fol. 5, tergo.
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moffa |i ra s-surveyor. Ghalhekk, it-talbiet safejn
maghmula kontra dik il-konvenuta ma jistghux jintlaqghu.
Fadal li naraw hemmx xi htijja tal-konvenuta I-ohra,
armatri¢i tal-bastiment. Din ressget dawn |-e¢¢ezzjonijiet:
1. l-atturi ghandhom jippre¢izaw jekk il-kawza hix
gieghda ssir biss kontra s-soc¢jeta barranija Grandi
Traghetti s.p.a. di Navigazione, jew ukoll kontra Gollcher
Company Limited; fis-seduta tat-3 ta’ Novembru 2001 is-
socjeta attri¢i fissret illi Gollcher Company Limited ma hix
imharrka fisimha proprio izda biss bhala agent tas-socjeta
barranija;

2. billi I-kawza qgieghda ssir minn Formosa & Camilleri
Limited kemm proprio kif ukoll bhala agent tas-socjeta
assikuratri¢i barranija, i¢-Citazzjoni ma saritx sew ghax ma
tharsux ir-regoli proc¢edurali i jirregolaw azzjoni kollettiva;
3.  fil-meritu, ma hux minnu illi s-socjeta eccipjenti tahti
ghall-hsarat; u

4.  fkull kaz, ir-responsabbilta taghha hija limitata
skond il-ligi applikabbli ghall-kuntratt ta’ §arr.

Nibdew bit-tieni ec¢¢ezzjoni, li hija ta’ natura preliminari.
Din |-e¢¢ezzjoni inghatat ghax mill-mod kif huwa migjub |-
isem tas-socjeta attrici fl-occhio tal-kawza — “Formosa &
Camilleri Ltd bhala agenti Malta tas-socjeta Guardian
Royal Exchange Assurance p.l.c. proprio u kif surrogata
fid-drittijiet ta’ I-assikurat taghha Joseph Caruana Co. Ltd”
— jinholog dubju jekk is-soc¢jeta Formosa & Camilleri
Limited hix gieghda tidher proprio wkoll. Fil-fatt il-kelma
proprio tirreferi ghas-socjeta barranija biex turi li gieghda
tidher kemm iure proprio kif ukoll bhala surrogata ta’ |-
assikurat taghha. Din id-distinzjoni ma kinitx mehtiega
billi, ukoll jekk surrogata fid-drittijiet ta’ haddiehor, I-attri¢i
ma tiksibx personalita ohra, u xorta tkun gieghda tmexxi
fisimha stess.

Ghalhekk, ladarba I-attri¢i hija wahda, din ma hix azzjoni
kollettiva u |-e¢cezzjoni hija michuda.

Nghaddu issa biex ingisu I-e¢¢ezzjonijiet fil-meritu.
ll-merkanzija tghabbiet fuq il-bastiment tas-socjeta
konvenuta fid-19 ta’ Settembru 1996, u nharget polza tal-
kariku® li fugha hemm dawn il-kondizzjonijiet, fost ohrajn:

° Fol. 8.
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Container (s) stuffed/stripped by the merchant at his
responsibility ... ... ...

Shippers load and count. Container(s) delivered to the
carrier locked and sealed. Contents stuffed and lashed by
shippers, and not inspected by carrier.

Dan ifisser:

1. illi I-kontenut tal-container ma kienx, u ma setax
ikun, spezzjonat, u ghalhekk ma jistax jigi eskluz li ga kien
hemm il-hsara fil-merkanzija qabel ma tghabbiet fuq il-
bastiment; u

2. ukoll jekk il-hsara grat waqt il-garr, jekk I-ilma dahal
fil-merkanzija ghax din ma kinitx stivata sew jew ghax il-
container ma kienx sigillat sew, dawn kienu nuqqasijiet li
ghalihom ma jwegibx il-bastiment;

u juri illi s-soc¢jeta attrici ma ghelbitx I-oneru li turi li I-htija
kienet tas-socjeta konvenuta.

Ghal din ir-raguni, it-talbiet tas-socjeta attrici ma jistghux
jintlaqghu, langas kontra |-bastiment, u I-gorti taqta’ I-
kawza billi tichad it-talbiet tas-socjeta attrici u
tikkundannaha thallas l-ispejjez kollha tal-kawza.

< Sentenza Finali >
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