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1. Dan huwa appell tal-Korporazzjoni Enemalta [‘Enemalta” jew “l-appell-
anti’] minn sentenza moghtija mill-Qorti Civili (Sezzjoni tal-Kummer¢) fis-
17 ta’ Gunju 2020 li lagghet talba maghmula mill-Ufficéju ghall-
Kompetizzjoni [“I-Ufficcju”] taht l-art. 12(2) u (3) tal-Att dwar il
Kompetizzjoni [“Kap. 379”] biex tikkonferma rapport tal-11 ta’ Frar 2011

tal-istess Ufficcju li sab ksur minn Enemalta tal-art. 9(2)(d) tal-Kap. 379 u

L Fiz-zmien relevanti I-art. 9(1) u (2)(d) tal-Kap. 379 kien ighid hekk:
»9. Kull abbuz minn intrapriza wahda jew izjed minn pozizzjoni dominanti fis-suq rele-
vanti mhux legittimu.

»2) ... intrapriza wahda jew izjed minn wahda jitgiesu li jkunu ged jabbuzaw minn
pozizzjoni dominanti fis-suq rilevanti, fejn hija jew huma —
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tal-art. 102(b) tat-Trattat dwar il-Funzjonament tal-Unjoni Ewropea
[“TFEU”)2. Dan ir-rapport kien sar mill-Ufficcju wara Iment minn Attard

Services Limited [*ASL”].

2. ll-fatti li wasslu ghal dan il-kaz u r-ragunijiet li wasslu lill-ewwel gorti ghad-

decizjoni taghha gew imfissra hekk fis-sentenza appellata:

»Din hi vertenza fejn I-Uffic¢ju ghall-Kompetizzjoni ged jitlob lill-qorti a
bazi tal-artikolu 12(2) u (3) tal-Att dwar il-Kompetizzjoni tikkonferma r-
rapport taghha tal-11 ta’ Frar 2011 fejn instab ksur da parti tal-
Enemalta tal-artikolu 9(1)(d) [recte, 9(2)(d)] tal-Att tal-Kompetizzjoni u
[-artikolu 102(b) tat-Trattat dwar il-funzjonament tal-Unjoni Ewropea.
Dan ir-rapport sar wara ilment ta’ Attard Services Limited (ASL) datat
28 ta’ Settembru 2006 fejn gie allegat li wara li l-istess ASL flimkien
ma’ Shell gew maghzula mill-Malta International Airport (MIA) li jkunu
t-tieni operators ta’ airport refuelling servicers sa minn Jannar 2005, |-
Enemalta ged tabbuza mill-pozizzjoni dominanti taghha fis-suq billi
ged tinnegalhom accéess tal-infrastruttura taghha biex tkun tista’
twassal u topera l-istess refuelling services u ghalhekk ghandha
monopolju fis-sug. Inoltre gie allegat li filwaqt li, verbalment, I-Ene-
malta offriet dan I-a¢¢ess, ged titlob access fee esorbitanti li twassal
ghal constructive refusal.

»ll-Korporazzjoni Enemalta lagghet ghal dan ir-rapport b’diversi
eccezzjonijiet. Preliminarjament ged igisu r-rapport null ghax I-Uffi¢¢ju
mar lil hinn minn dak mitlub li jinvestiga u ma indirizzawx I-ilment ta’
ASL. Fit-tieni lok ir-rapport hu wkoll null ghax I-investigazzjoni u I-
pro¢edura li wasslu ghar-rapport tal-Uffic¢ju hu diskriminatorju fil-
konfront tal-Enemalta ghax minflok investiga I-legalitd u l-operat ta’
terzi fug l-agir tal-Enemalta, injora dan kollu u tefa’ I-htija fuq I-
Enemalta ghal cirkostanzi li l-istess Enemalta ma kellhiex kontroll
fughom. Fil-mertu l-allegazzjonijiet ta’ ASL huma infondati fil-fatt, u, fi
kwalunkwe kaz, gabel ma I-gorti tasal ghall-konkluzjonijiet taghha jrid
jitgies anki permezz ta’ sejha fil-kawza ta’ terzi interessati jekk I-
ispejjez komputati mill-Uffi¢ju li fughom issejjes ir-rapport kienx legali

»(d) jirrifjutaw li jissupplixxu oggetti jew servizzi indiskriminatament sabiex jeliminaw lil
parti kummer¢jali mis-suq rilevanti bi hsara ghall-konsumaturi;«
Dan is-sub-paragrafu thassar bl-art. 126 tal-Att. VI tal-2011.

2 »Artikolu 102

»Safejn il-kummeré¢ bejn I-Istati Membri jista’ jigi milqut, kull abbuz minn impriza wahda
jew iktar minn pozizzjoni dominanti fi hdan is-suq intern, jew fi hdan parti sostanzjali
tieghu, jkun inkompatibbli mas-suq intern u jkun projbit.

»Ezempiji ta’ abbuz bhal dan huma:

»b) il-limitazzjoni tal-produzzjoni, tas-swieq jew ta’ Il-izvilupp tekniku bi hsara ghall-
konsumaturi.«
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ghax, jekk hekk jigi konkluz, allura t-talbiet ta’ ASL huma infondati fil-
fatt u dritt.

»Irid jinghad illi fil-mori tal-proc¢eduri ASL iddikjarat li kienu sehhu bdil
fic-cirkostanzi u arrangament mal-Enemalta u ghalhekk ma kinitx
ghadha tinsisti fug I-ilment taghha. Perd |-Uffi¢cju ghall-Kompetizzjoni
insista fuq it-tkomplija tal-proceduri ghal dikjarazzjoni ta’ ksur billi I-ligi
tal-kompetizzjoni kienet ta’ ordni pubbliku intiza ghal protezzjoni tas-
swieq. ll-pro¢eduri komplew u wara li ngiebu I|-provi |-vertenza thalliet
ghad-decizjoni tal-gorti.

»ll-qorti hadet konjizzjoni kemm tal-provi u tan-noti ta’ sottomissjonijiet
dettaljati tal-partijiet li fil-konsiderazzjonijiet taghha |-qorti ser tac¢enna
biss ghal punti li ikkunsidrat prin¢ipali ghall-ezitu tal-vertenza bla ma
tnaggas xejn mill-mod ezawrjenti kif trattaw il-kwistjoni |-partijiet.

»L-ewwel e¢cezzjoni

»Enemalta tikkontendi illi I-pro¢eduri mnedija mill-Uffic¢ju kienu ultra
petita. Isostnu li ghalhekk ir-rapport hu null. Din il-qorti ma tagbilx ma’
dan l-argument. ASL talab I-intervent tal-Uffic¢ju ghal zewg ragunijiet.
Fl-ewwel lok nuggas ta’ a¢cess tal-Enemalta ghal essential facility ta’
infrastruttura biex tkun tista’ twassal Il-aviation fuel fl-ajruport mil-lok
fejn jinhatt mill-vapuri. Dan kien abbuz ta’ dominanza ta’ Enemalta li
wkoll kienet fis-suq biex tissuplixxi aviation fuel u di piu, ghalkemm
verbalment intalab access fee lil ASL biex jopera mill-istess facilita, tali
fee kienet eccessiva tant li tirrendi l-operat ta’ ASL mhux kummer¢-
jabbli u ghalhekk l-access fee mitluba kienet fil-fatt rifjut kostruttiv ta’
access.

»L-Uffic¢ju bena r-rapport tieghu fuq il-prin¢ipju ta’ margin squeeze u
dan fil-fehma ta’ Enemalta ma kienx dak mitlub minn ASL |i jigi
investigat. Pero, kif jargumenta sew [-Uffic¢ju, fil-linji gwida dwar -
enforzar tal-artikolu 82 (illum 102 tat-TFEU) meta intrapriza dominanti
tkun tista’ timponi prezz ghal prodott jew servizz fuq is-suq upstream
(kif inhu dan il-kaz) li, meta mgabbel mal-prezz li timponi fuq is-suq
downstream, ma jippermettix kompetitur dagstant efficjenti li jaghmel
gwadann fis-suq downstream fuq bazi sostenibbli, cioé jkun hemm
margin squeeze, dan jista’ jitgies bhala rifjut ta’ forniment (ara Kaz T-
5/97 Industrie des Poudres Sphérigues v. Commission, (2000)).

»Fil-kontribuzzjoni [sic] lil Organisation for Economic Cooperation and
Development (“OECD”) “Roundtable on Refusals to Deal”, il-
Kummissjoni Ewropea sahget illi:

»“The concept of a refusal to deal covers not only situations of
pure or straightforward refusal, but also instances of agreement
by the dominant company to deal but under unreasonable or
uneconomic conditions. Charging excessive prices (as well as
being potentially abusive in itself), may amount to an effective
refusal to deal. In particular, a so-called charge for an essential
input does not allow the customer to compete in the downstream
market — is properly characterised as a refusal to deal.”

»Kif galet ukoll Deutsche Telekom v. European Commission, (C-
280/08P para. 142:

»“the difference between the retail prices charged by a dominant
undertaking and the wholesale prices it charges its competitors for
comparable services is negative, or insufficient to cover the
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product-specific costs to the dominant operator of providing its
own retail services on the downstream market.«

»Dan il-fatt hu dak li gie mitlub jigi investigat minn ASL fil-forma
maghmula bl-ittra tal-ilment taghha megjusa mill-aspett shih tal-ligi ta’
kompetizzjoni li I-Uffic¢ju kellu I-obbligu li jgis.

»L-Enemalta ssostni wkoll illi I-Uffic¢ju ma adoperax il-prinipju ta’
gustizzja naturali bil-mod kif mexxa I-investigazzjoni fil-konfront taghha.
Din l-allegazzjoni ma giet pruvata bl-ebda mod u jidher ¢ar illi I-
Enemalta kienet ben konxja tal-ilment kontrieha tant li fil-pro¢eduri
ipprezentat I-ilment ta’ ASL lill-Ufficcju.

»E¢¢ezzjoni dwar id-diskriminazzjoni, illegalita u l-operat ta’ terzi fuq I-
agir tal-Enemalta u s-sejha fil-kawza ta’ dawn it-terzi

»Din |-e¢¢ezzjoni ma gietx sostnuta mill-istess Enemalta la b’'talba
formali ghas-sejha ta’ xi hadd iehor fil-proceduri biex jiddefendi ruhu u
angas b’xi prova ta’ xi illegalita li sehhet li b’konsegwenza taghha
Enemalta ma setghetx tagixxi b’mod liberu. Inoltre l-investigazzjoni
iffokat fuq I-Enemalta billi din kienet I-uniku struttura ezistenti fiz-zmien
li setghet tipprovdi s-servizz mehtieg. Ghalhekk ma gie pruvat ebda
diskriminazzjoni.

»Ghalhekk din I-e¢¢ezzjoni ged tigi michuda.
»Mertu

»ll-mertu ta’ dan I-ilment jirrigwarda servizz tat-terzi ta’ provvista ta’
fuel oil lil ajruplani. Kif spejga sew I-Uffic¢ju I-fatti |i taw lok ghal dan I-
ilment, intgal hekk

»“2. s socjeta lanjanti, ASL, kumpannija inkorporata hawn Malta,
tipprovdi servizzi lil terzi persuni fl-industrija taz-zejt u prodotti
petrolifici. Shell, kumpannija inkorporata fl-Ingilterra, tifforma parti
minn Shell Group li tipprovdi servizzi ta’ refuelling tal-ajruplani
fmadwar 1,300 ajruport fid-dinja. Bl-ghan illi Shell tipprovdi I-
istess servizz fl-AIM (Ajruport Internazzjonali ta’ Malta), hija
ftiethmet ma’ ASL sabiex din tal-ahhar taghmel I-operazzjoni tal-
into-plane ghan-nom ta’ Shell hawn Malta.

»“3. F'Mejju tas-sena 2003, ai termini tal-Airport (Groundhandling
Services) Regulations tal-2003 (A.L. 66/2003), li dahhlu d-Dirett-
iva Ewropea dwar l-a¢¢ess ghas-suq tal-groundhandling fl-ajru-
porti tal-Komunita (96/67/EC) fil-ligijiet ta’ Malta, I-AIM harget
sejha ghal offerti permezz ta’ avviz numru MIA/GH/02/03: Supply
of Airside Groundhandling Services. Enemalta rebhet |-ewwel
koncessjoni ghall-provvista ta’ servizzi konsistenti fil-provvista tal-
fluwil u ta’ zejt (fug in-naha tal-airside) fl-AIM u dahlet fi ftehim
mal-AIM fis-27 ta’ Jannar 2004 ghall-perjodu ta’ seba’ snin i
jintemm fil-31 ta’ Marzu 2011.

»“4. F'Marzu tas-sena 2004, |-AIM harget sejha ohra ghal offerti
permezz ta’ awviz numru MIA/06/04: Providing Fuel and Oil
Handling Services (Airside). Shell, fkompetizzjoni ma’ Enemalta,
rebhet din it-tieni koncessjoni ghall-provvista ta’ servizzi kon-
sistenti fi provvista ta’ fjuwil u ta’ zejt.

»“5. Sabiex tipprovdi servizzi ta’ fjuwil u ta’ zejt lill-ajruplani
gewwa |-AIM, is-socjeta lanjanti ssostni li ghandha bzonn ac¢¢ess
ghall-infrastruttura ta’ Enemalta. Din I-infrastruttura tikkonsisti
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ftankijiet tal-hazna konnessi ma’ pipeline tal-fjuwil ghall-avjazzjoni
li jibda mill-port gewwa Birzebbuga u jaghti sal-ajruport ta’ Malta.
[I-Korporazzjoni Enemalta tikkontrolla I-unika infrastruttura fejn jigi
mahzun iz-zejt u prodotti petrolifici, inkluz din I-infrastuttura tal-
fijuwil ghall-avjazzjoni u m’hemmx infrastuttura alternattiva.”

»Skont avviz numru MIA/06/04: Providing Fuel and Oil Handling
Services (Airside) li bih rebhet il-kuntratt I-ASL, fpunt numru 2.2.2
(riprodotta wkoll fil-kaz Attard Services Limited noe v. Awtoritd ta’
Malta dwar ir-Rizorsi (App. Inf. 09/01/2008)), hemm specifikament
imnizzel illi:

»“Fuel and Oil Handling Service suppliers must use the central
infrastructure facilities on behalf of the airlines handled by them.”

»Barra minn hekk, sub-regolament 14(2) tal-Airport (Groundhandling
Service) Regulations, Avviz Legali 66/2003, isostni i

“

»“... a supplier of groundhandling services or a self-handling
airport user at that airport shall not use any apparatus, equipment,
system or other thing for the supply of the groundhandling
services concerned as an alternative to that centralised infra-
structure.”

»Fid-dawl tar-rekwiziti mitluba mill-AGSR, |-ASL bdiet tinnegozja mal-
Enemalta ghad-disponibbilta u |-uzu tal-infrastruttura tal-Enemalta
ghall-provvista ta’ servizzi relatati mal-karburant u z-zejt, kif ukoll bdew
negozjati dwar prezz illi I-Enemalta kienet ser toffri lill-F-ASL galadarba
din tinghata ac¢c¢ess ghall-infrastruttura tal-Enemalta.

»ll-gorti tqgis ukoll illi Enemalta kellha pozizzjoni dominanti f'dan is-
settur fiz-zmien relevanti. Fil-kawza Hoffmann-La Roche & Co. AG v.
Commission of the European Communities, (C-85/76, para. 39) intgal
is-segwenti:

»“Such a position does not preclude some competition, which it
does where there is a monopoly, but enables the undertaking
which profits by it, if not to determine, at least to have an
appreciable influence on the conditions under which that
competition will develop, and in any case to act largely in
disregard of it so long as such conduct does not operate to its
detriment.«

»Enemalta f'dak il-perjodu kienet topera wahedha fis-sug u ghalhekk
hi kunsidrata intrapriza dominanti fl-istat Malti li hi l-isfera geografika li
fuqu qed jigi deciz dan l-ilment.

»L-Uffic¢ju gustament ukoll gies il-kwistjoni tal-margin squeeze minnu
investigatat mill-lenti legali billi gies I-ewwel is-sug upstream u down-
stream kif aktar ’il fug spjegat. F’din l-analizi gies li s-suq upstream hu
dominat mill-Enemalta li ghandha fil-perjodju rilevanti dominanza
kemm min-naha ta’ sostituzzjoni ta’ domanda u ta’ fornitura ghal fuel
tal-ajruplani mill-port sal-ajruport u dan jirrizulta mill-fatt li hi I-Enemalta
biss li ghandha infrastruttura. Fl-istess waqt li Enemalta topera fis-suq
upstream bhala intrapriza dominanti wkoll topera bhal ASL fis-suq
downstream ghax hi wkoll tbigh il-fuel lil terzi.

»Ma’ dan jizdied li ghalkemm is-so¢jeta Enemalta ipprovat taghti

indikazzjoni li hemm mezzi ohra ta’ hazna u/ jew transport tal-fuel oil
ghall-ajruport u mhux necessarjament l-istallazzjoni li ghandha Ene-
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malta u ghalhekk l-infrastruttura u / jew ir-rizorsi appartenenti lil Ene-
malta ma jistghux jitgiesu ‘essenzjali’ u / jew ‘indispensabbli’, rekwizit
ghal margin squeeze, il-qorti ma hiex konvinta li ngiebet prova c¢ara
dwar dan izda biss ipotesi varji mhux ezistenti fdak iz-zmien.
Maghdud ma’ dan, l-ispiza kapitali ne¢essarja ma kinitx trendi I-operat
kummerc¢jalment vjabbli meta tqgis li I-kon¢essjoni tal-ASL saret ghal
seba’ snin biss cioé mill-2004 sal-2011. Ghalhekk I-uzu tal-infra-
struttura tal-Enemalta kien essenzjali ghal ASL biex tipprovdi s-servizz
li dahlet ghalih.

»Inoltre jizdied li Enemalta tgawdi wkoll arrangamenti esklussivi max-
xerrejja kollha tal-jet fuel. Il-kwistjoni kollha biex jigi determinat margin
squeeze idur madwar il-mod kif I-Ufficju u Enemalta ikkalkulaw u
gasmu n-net margin bejn id-downstream price charged to airlines and
the costs incurred by Enemalta to provide these services. II-
Kummissjoni tal-KE stipulat li prezz maghfus jista’ jidher:

»“mill-kummer¢ bla qligh tal-operazzjonijiet fin-naha ta’ isfel tal-
istess kumpannija dominanti fuq il-bazi tal-prezz mitlub lill-
kompetituri taghha minn kumpanniji aktar gholja tal-kumpannija
dominanti ... (jew) li I-margni ta’ differenza bejn il-prezz ghad-dhul
mizmum lill-kompetituri li huma fin-naha ta’ isfel fis-suq (jinkludu
jekk ikun hemm I-operazzjonijiet fin-naha ta’ isfel tal-istess kum-
pannija dominanti) u I-prezz li l-operatur tan-network izomm fis-
suq tan-naha ta’ isfel huwa insuffi¢jenti sabiex ihalli provditur ta’
servizz ragonevoli u efficjenti jikseb gligh normali fig-sugq baxx.
(avviz dwar l-applikazzjoni tar-regoli ta’ kompetizzjoni ghall-ftehim
ta’ dhul dwar fil-qasam tat-telekommunikazzjonijiet, para 117-
118)”

»Dan |-ezercizzju hu importanti biex jigi deciz jekk fil-fatt il-konkluzjoni
tal-Uffi¢cju kinitx wahda gusta. IlI-kuncett ta’ ‘abbuz’ skont artikolu 9 tal-
Att dwar il-Kompetizzjoni u artikolu 102 tat-TFUE hu spjegat hekk:

»“The concept of abuse is an objective concept relating to the
behaviour of an undertaking in a dominant position [...], the
degree of competition is weakened and which, through recourse
to methods different from those which condition normal
competition in products or services on the basis of the
transactions of commercial operators, has the effect of hindering
the maintenance of the degree of competition still existing in the
market or the growth of that competition (Hoffman-La Roche & Co.

AG v. Commission of the European Communities, C-85/76, para.
91).«

»ll-qorti hi tal-fehma illi jekk wiehed jiehu in konsiderazzjoni biss ir-
rapport tekniku ta’ PricewaterhouseCoopers imgabbad mill-Enemalta
biex jirrevedi r-rapport tal-Uffi¢ju fejn sab price squeeze, dan wahdu
jiggustifika I-konkluzjoni tal-Uffic¢ju. It-tabella taghti I-figuri tal-ispejjez
kif maghmula mill-Enemalta u I-Uffi¢¢ju meta jitgies il-prezz medju tal-
air fuel kif mitlub mill-Enemalta. Diskrepanza kbira bejn il-figuri tir-
rigwarda |-MIA user fee li I-Uffic¢ju ikkalkolat u dak kif kalkolat minn
PricewaterhouseCoopers. L-ispiza uzata mill-Enemalta kif komputata
minn PricewaterhouseCoopers f'dan ir-rigward bdiet tigi uzata fl-2001
u mhix fl-2006 kif imnizzla fil-komputazzjoni ta’ Pricewaterhouse
Coopers. Ghalkemm Ryan Sciberras li irrediga r-rapport fil-kontro-
ezami li sarlu fl-20 ta’ Frar 2019 jixhed li r-rata kienet e¢éessiva u
kienet ged tigi rifuza lil Enemalta, ma setax jikkonferma li dan ukoll
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kien ged jew ser isehh bejn Enemalta u ASL. Fil-fatt ma hemmx prova
li dan kien ged isir, prova li tinkombi lil Enemalta. Dan ifisser illi bl-
istess kalkoli ta’ Pricewaterhouse Coopers, jekk jizdied il-prezz reali li
kienet ged izzomm MIA ghal user fee, igib I-ispiza tal-Enemalta biex
jipprovdi servizz ta’ fuelling lil ajruplani ghal 19.435 US dollars per
gallon meta dan kien ged jinbigh minn Enemalta bil-prezz medju ta’
16.501. Dan ifisser li kompetitur gatt ma seta’ jikkompeti fis-suq b’dan
il-prezz u ma kien ser ikollu ebda margini ta’ profitt komparat mal-
prezz li bih Enemalta meta wkoll kienet ged tbigh fil-parti downstream
il-fuel fiz-zmien relevanti meta tqis l-ispejjez kif komputati minn Ene-
malta stess. Ghalkemm din id-diskrepanza ma ssibx spjegazzjoni
ragonevoli mill-Enemalta ma hemmx lok li wiehed jinoltra aktar u
osservazzjonijiet ohra fug diversi aspetti ohra ghalkemm interessanti
huma irrelevanti ghall-konkluzjoni gusta raggunta mill-Uffic¢ju.

»Ghal dawn ir-ragunijiet il-qorti tikkonkludi li Enemalta abbuzat mill-
pozizzjoni dominanti taghha kontra dak li jiddisponi l-artikolu 9(1)(d)
[recte, 9(2)(d)] tal-Att tal-Kompetizzjoni u artikolu 102 tal-TFEU. Billi d-
decizjoni hi biss wahda dikjaratorja ta’ ksur skont id-digriet tal-gorti tal-
25 ta’ Mejju 2016 ma hemm ebda rimedju x’jinghata u dan apparti i I-
istess ASL irrinunzjat ghall-istess ilment minhabba ftehim raggunt ma’
Enemalta.«

Enemalta appellat b’rikors tas-7 ta’ Lulju 2020 li I-Uffic¢ju wiegeb ghalih

fis-27 ta’ Lulju 2020.

Kif sewwa osservat Enemalta waqt it-trattazzjoni tal-appell bil-fomm, I-

ewwel u I-hames aggravji taghha jolgtu I-kuncett ta’ “pozizzjoni dominanti
fis-suq” u t-tieni, it-tielet u r-raba’ aggraviji jolgtu I-kuncett ta’ “abbuz”. Billi
I-kuncett ta’ abbuz jikseb relevanza biss jekk min jabbuza jkollu pozizzjoni

dominanti, aktar ikun lodiku li nibdew bl-aggravji dwar pozizzjoni

dominanti.
Nibdew mela bit-tieni aggravju, li jghid hekk:

»It-Tieni aggravju: L-infrastruttura tas-soc¢jeta appellanti Enemalta ma
kenitx essenzjali minhabba |-ezistenza ta’ alternattiva ohra.

»L-alternattiva principali li ressqget is-socjeta appellanti Enemalta fil-
provi hi dik identifikata mill-Eng. Philip Borg, fparagrafi 20 sa 22 tal-
affidavit tieghu, u cioe, is-sistema tal-bridger trucks.

»Kemm [-Uffic¢ju appellat u kemm [-ewwel gorti skartaw din I-alter-
nattiva. L-ewwel qorti ... skartata fug zewg ragunijiet:
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»a. il-qorti ma hiex konvinta li ngiebet prova ¢ara dwar dan izda biss
ipotesi varji mhux ezistenti f'dak iz-zmien;

» maghdud ma’ dan, l-ispiza kapitali necessarja ma kinitx trendi |-
operat kummercjalment vjabbli meta tqis li I-koncessjoni tal-ASL
saret ghal seba’ snin biss cioe mill-2004 sal-2011.

»L-ewwel raguni mhux tajba ghaliex I-alternattivi fil-kamp tal-
competition law naturalment ikunu “ipoteti¢i” u mhux neéessarjament
“ezistenti fdak iz-zmien” tal-ksur tal-ligi dwar il-kompetizzjoni. L-
gharbiel li jrid isir huwa biss jekk dawn l-alternattivi jissodisfawx il-
kriterji Bronner®, u allura, jekk huwa impossibli jew ragonevolment
difficli li tikkrea din l-alternattiva minhabba ostakoli tekniéi, legali jew
ekonomici.

»Dan jehodna ghat-tieni raguni tal-ewwel qorti, li ukoll mhux tajba u
dan ghaliex l-ispiza kapitali ne¢essarja ghas-sistema tal-bridger trucks
hija ferm ingas minn dik li tirreplika l-infrastruttura ta’ tankijiet u
pipelines tas-socjeta appellanti — li hija ex admissis ineffi¢jenti u mhux
ideali.

»Fuq dan il-punt is-socjeta appellanti trid taghmel zewg osserv-

azzjonijiet:

»a. Fi kliem I-Eng. Borg is-so¢jeta fid-downstream market “trid
tandem ghaliha” u ma tistax tippretendi li ma taghmilx investi-
menti u anzi tikkommetti free riding fuqg l-infrastruttura u r-rizorsi
ta’ haddiehor. Dan anke rikonoxxut minn Bronner fejn sahqget il-
QGUE i l-argument ta’ viabilita ekonomika mhux sufficjenti fi
kwalunkwe kaz.

»b. Il-konkluzjoni tal-ewwel Qorti li “l-ispiza kapitali ne¢essarja ma
kinitx trendi l-operat kummercéjalment vjabbli meta tqis li I-kon-
¢essjoni tal-ASL saret ghal seba’ snin biss cioé mill-2004 sal-
2011” ma tregix. Dan anke minhabba li hemm zewg possibilitajiet
li -ewwel qorti ma kkunsidratx, u cioé: (i) li s-so¢jeta ASL setghet
tirbah il-koncessjoni sussegwenti ta’ 8 snin ohra (kif fil-fatt gara);
jew (ii) din l-infrastruttura setghet tinbigh lill-terzi fl-eventwalita i s-
socjeta ASL ma xtagitx tkompli bil-konc¢essjoni.

»L-ebda operatur ekonomiku ma jista’ jippretendi xi garanzija tal-
indefinit jew tal-eternita gabel ma taghmel investiment jew
tippenetra suq gdid.

»Ghal dawn ir-ragunijiet is-soc¢jeta appellanti tissottometti li |-alleg-
azzjoni tal-margin squeeze bagghet mhux ippruvata u dan minhabba li
l-alternattiva tal-bridger trucks kienet potential substitute ghall-
infrastruttura tas-socjeta appellanti Enemalta.«

6. L-Ufficcju wiegeb hekk:

Pire e e skont is-soc¢jeta Enemalta, hija ressget quddiem [-ewwel
gorti alternattivi ohra ghall-infrastruttura tas-socjeta appellanti Ene-
malta u ghalhekk l-istess infrastruttura ma kinitx essenzjali.

3 »C-7/97 Oscar Bronner (26 ta’ Novembru 1998) paragrafi 43 — 45«
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»L-ewwel qorti ghamlet apprezzament gust u korrett tal-provi meta
ddeciedet illi fiz-zmien tal-ilment ma kinux jezistu alternattivi ohra
vijabbli ghall-infrastruttura tas-soc¢jeta Enemalta u li ma kienx possibbli
li tigi kreata infrastruttura alternattiva minhabba |i I-ispiza kapitali
nec¢essarja ma Kkinitx trendi l-operat kummercjali tas-soc¢jeta ASL
vijabbli meta wiehed iqis li I-konc¢essjoni tas-soéjeta ASL saret ghall-
seba’ snin biss. B’konsegwenza t’hekk, I-infrastruttura tas-socjeta
Enemalta kellha titgies bhala facilita essenzjali.

»Kif die ippruvat quddiem it-Tribunal tal-Appell ghall-Kompetizzjoni u
ghall-Konsumatur (li gie sostitwit bil-Qorti Civili (Sezzjoni tal-
Kummerc¢)), ... minhabba li s-socjeta appellanti ma gabet ebda prova
konkreta u tangibbli illi fiz-zmien tal-ilment kien hemm alternattivi ohra
vijabbli ghall-infrastruttura tas-so¢jeta Enemalta, u ma ngabet ebda
prova mis-socjeta appellanti li ma kinux jezistu ostakli ta’ natura legali,
teknika jew finanzjara biex tinbena infrastruttura alternattiva, I-
infrastruttura tas-soCjeta Enemalta kellha titgies bhala facilita
essenzjali u mehtiega ghall-ASL.

»Infatti |-Uffic¢ju spjega ben tajjeb kif I-infrastruttura tal-Enemalta hija
oggettivament mehtiega fis-sens illi hija facilitd essenzjali anki
minhabba |-impossibbilta ta’ duplikazzjoni ta’ infrastruttura essenzjali
liema impossibbilta tirrizulta minn ostakli kemm tekni¢i, legali u anki
ekonomici ghad-dhul fis-suq downstream.

»Ghal dan il-ghan I-Uffi¢¢ju jistrieh fuq l-analizi ezawrjenti li ghamel fin-
nota ta’ sottomissjonijiet tieghu minn paragrafu 103 sa 145 fejn johrog
bi¢c-¢ar illi I-infrastruttura tal-soc¢jetd Enemalta fis-suq upstream hija
wahda essenzjali sabiex l-operaturi jkunu jistghu jikkompetu fis-suq
downstream.

»Kuntrarjament ghall-dak li tishaq is-socjeta appellanti fir-rikors taghha
ma huwiex minnu “li l-alternattivi fil-kamp tal-competition law
naturalment ikunu ipotetici u mhux necessarjament ezistenti fdak iz-
zmien tal-ksur tal-ligi tal-kompetizzjoni”. Anzi I-kazistika tal-Unjoni
Ewropea taghmilha ¢ara li I-analizi jekk kienx hemm alternattivi ohra
ghall-infrastruttura tas-soc¢jeta Enemalta ghanda ssir fiz-zmien tal-
ilment, u mhux fil-gurnata prezenti.

»Infatti, f'AstraZeneca, il-Qorti Generali ghamlitha ¢ara li I-mistogsija
hija jekk, fiz-zmien meta I-atti in kwistjoni twettqu, dawn kinux
jikkostitwixxu ksur tar-responsabbilta specjali tal-intrapriza dominanti:

»“379. ... ir-rikorrenti ma jistghux jibbazaw ruhhom fuq il-fatt li, fil-
Belgju u fil-Pajjizi I-Baxxi, AZ ma kienx ghadu fpozizzjoni domin-
anti meta ¢-CPS ipprovdew protezzjoni supplementari. Filfatt, il-
fatt li AZ ma kienx ghadu fpozizzjoni dominanti meta I-imgiba
abbuziva tieghu setghet tipproduci l-effetti taghha ma jibdilx il-
klassifikazzjoni guridika li ghandha tinghata lill-atti tieghu, peress li
dawn [-atti twettqu fi zmien meta AZ Kkellu responsabbilta
partikolari li ma johlogx predudizzju, bl-imgiba tieghu, ghal
kompetizzjoni effettiva u nieqsa minn distorsjoni fis-suq komuni.”

»ll-Qorti 'gaI-Gustizzja tal-Unjoni Ewropea ikkonfermat ir-ragunament
tal-Qorti Generali fuq dan il-punt, meta sahget illi:.

»Case T-321/05 AstraZeneca v Commission, ECR 11-2805«
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»“110. ... in-natura antikompetittiva tal-atti tieghu kellha tigi
evalwata fil-mument meta dawn twettqu."»

»Maghdud ma’ dan, [|-Uffic¢ju appellat jaghmel referenza ghal-
decizjoni tal-Kumissjoni Ewropea fejn instab ksur ta’ margin squeeze
minn intrapriza dominanti fis-suq tat-telekomunikazzjoni fejn il-Kum-
missjoni Ewropea, meta bdiet tevalwa |-possibilita li intrapriza tikkrea
infrastruttura alternattiva ghal dik tal-kumpanija dominanti, stqarret illi:

»“167. There is no supply-side substitution between the products
either, since it would entail an alternative operator duplicating
Telefénica’s network of local loops over the Spanish territory. It is
a commonly accepted view in the industry and among regulators
that, with the present technologies, this is economically unfeasible
or unreasonably difficult in a reasonable time period. The
establishment of a new local access network would entail very
significant capital investment. In particular, it would require major
investment, largely at sunk costs, in the provision of suitable
ducting to house cables or wires, as well as providing the cable or
wire itself.”

»Dan ifisser illi I-Kummisjoni Ewropea ezaminat jekk kienx hemm
teknologiji prezenti f'dak iz-zmien li kien ged jigi investigat I-ilment, u
kif ukoll jekk l-infrastruttura setghatx tinbena fperjodu ragonevoli ta’
zmien li kollha huma kriterji li jaghmulha ¢ara li wiehed irid janalizza I-
alternattivi plawzibbli fi zmien li jkun ged jigi investigat il-ilment u
jevalwa jekk infrastruttura tistax tigi dupplikata fi zmien xieraq.

»Fir-rikors ta’ appell taghha s-socjeta appellanti irrimarkat illi I-ewwel
gorti sabet li I-unika ostaklu ghall-kreazzjoni ta’ alternattiva ghall-
infrastruttura tal-Enemalta kienet wahda ekonomika u mhux wiehed
tekniku jew legali.

»Qabel xejn ghandu jigi irrimarkat illi anke jekk ikun hemm wahda biss
mir-rekwiziti li taghmilha impossibbli ghall-kompetitur biex jibni
alternattiva vjabbli ghall-infrastruttura tas-so¢jeta Enemalta, dan ikun
bizZzejjed biex l-infrastruttura tas-socjeta Enemalta titigies essenzjali
/ indispensabbli ghax kif johrog indubbjament mill-kazistika Ewropea I-
kriterji tecknici, legali jew finanzjarji ma humiex kriterji kumulattivi izda
huwa bizzejjed jekk kriterju wiehed jigi sodisfatt individwalment. Infatti
I-Qorti tal-Gustizzja tal-Unjoni Ewropea, sahget illi,

»“28. It is clear from paragraphs 43 and 44 of Bronner that, in
order to determine whether a product or service is indispensable
for enabling an undertaking to carry on business in a particular
market, it must be determined whether there are products or
services which constitute alternative solutions, even if they are
less advantageous, and whether there are technical, legal or
economic obstacles capable of making it impossible or at least
unreasonably difficult for any undertaking seeking to operate in
the market to create, possibly in cooperation with other operators,
the alternative products or services. According to paragraph 46 of
Bronner, in order to accept the existence of economic obstacles, it
must be established, at the very least, that the creation of those
products or services is not economically viable for production on a

5 »Commission decision of 04.07.2007 relating to a proceedings under Article 82 of the
EC Treaty (Case COMP/38.784 — Wanadoo Espafia vs. Telefonica).«
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scale comparable to that of the undertaking which controls the
existing product or service®.

»Kuntrarjament ghal dak li gie irrimarkat mis-soc¢jeta appellanti ma
huwiex minnu li I-argument tal-viabilitd ekonomika mhuwiex suffi¢jenti
fi kwalunkwe kaz u, kuntrarjament ghall-dak li tallega is-socjeta
appellanti, dan johrog ¢arament mill-kazistika tal-Kummissjoni Ewro-
pea u mil-gurisprudenza tal-Qqrati tal-Unjoni Ewropea. Infatti I-ewwel
gorti kienet korretta meta osservat illi “Maghdud ma’ dan I-ispiza
kapitali ne¢essarja ma kinitx trendi l-operat kummer¢éjalment vjabbli
meta tqis li I-koncessjoni tal-ASL saret ghal seba’ snin biss cioé mill-
2004 sal-2011”.

»Qabel xejn il-Qorti tal-Gustizzja tal-Unjoni Ewropea issostni illi,

»“According to paragraph 46 of Bronner, in order to accept the
existence of economic obstacles, it must be established, at the
very least, that the creation of those products or services is not
economically viable for production on a scale comparable to that
of the undertaking which controls the existing product or service.”

»Hawnhekk trid issir distinzjoni netta bejn I-argument imgajjem fil-kaz
Bronner fparagrafu 45 meta mqgabbel mal-paragrafu 46. Dak li ged
tipprova timplika s-socjeta appellanti geghda taghmlu b’referenza biss
ghall-paragrafu 45 tal-kaz Bronner li ma huwiex il-kaz li ghandha
quddiemna illum. Infatti gie ampjament ippruvat u anke gie kkonfermat
mill-ewwel gorti li, tenut kont tan-nefqa kapitali li kellha taghmel s-
socjeta ASL, ma kienx ser ikun ekonomikament vijabbli biex ASL
effettivament tibni infrastruttura alternattiva ghal dik tas-socjeta
appellanti meta wiehed iqis li I-konc¢essjoni tal-ASL saret ghal seba’
snin biss cioé mill-2004 sal-2011 u tikkompeti b’'mod konkret u
plawzibbli mas-socjeta appellanti.

»ll-Kummissjoni Ewropea fid-decizjoni taghha li tirrigwarda sejba ta’
ksur ta’ margin squeeze fis-settur tal-telekomunikazzjoni taghmilha
¢ara kemm il-kuncett ta’ vijabilitd ekonomika huwa importanti meta
tevalwa jekk kompetitur jistax jibni infrastruttura alternattiva ghall-
infrastruttura tal-operatur dominanti meta tistgarr illi:

»“3. In order to provide broadband internet access to end-users,
Telefénica’s competitors basically have two possibilities: First,
they can build an alternative local access network: this option
which requires significant time and huge investments is not
economically viable. Second, they can contract wholesale
broadband access. Three main types of wholesale broadband
access services are available to them, two of which are
exclusively provided by Telefénica and one which is provided by
both Telefénica and competing operators. The latter are nonethe-
less dependent upon Telefénica for the inputs required to supply
this third type of wholesale product.”™

»Case C-418/01, IMS Health GmbH & Co. OHG v. NDC Health GmbH & Co. KG [2004]
ECR 1-5039«

»Commission decision of 04.07.2007 relating to a proceedings under Article 82 of the
EC Treaty (Case COMP/38.784 — Wanadoo Espafia vs. Telefénica).«
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»Ukoll |-Uffic¢ju jaghmel referenza ghall-gurisprudenza Ewropea i
taghmilha cara illi:

»“133. It should be noted that, according to settled case-law, also
cited by the applicant, an undertaking is a potential competitor if
there are real concrete possibilities for it to enter the market in
question and compete with established undertakings. Such a
demonstration must not be based on a mere hypothesis, but must
be supported by evidence or an analysis of the structures of the
relevant market. Accordingly, an undertaking cannot be described
as a potential competitor if its entry into a market is not an
economically viable strategy. As the parties rightly emphasised, if
a market is characterised by barriers to entry, an examination of
whether those barriers are insurmountable is a useful adjunct to
the examination of whether there are real concrete possibilities of
entering the market in question, based on the ability and intention
of that undertaking (judgment delivered today, Servier and Others
v. Commission, T-691/14, paragraph 321).”

»|I-Qorti tal-Gustizzja tal-Unjoni Ewropea taghmilha ¢ara illi:

»“87. Minn dan jirrizulta ne¢essarjament li, ghalkemm l-intenzjoni
ta’ impriza li tidhol f'suq hija eventwalment rilevanti ghall-finijiet tal-
verifika dwar jekk hija tistax tigi kkunsidrata bhala kompetitur
potenzjali fl-imsemmi suq, I-element essenzjali Ii fuqu ghandha
tistrieh tali klassifikazzjoni huwa madankollu kkostitwit bil-kapacita
taghha li tidhol fl-imsemmi suq.”*°

»Kif johrog mis-sentenzi hawn fuq Ccitati, intrapriza tigi kklassifikata
bhala kompetitur potenzjali jekk id-dhul taghha fis-suq jikkorrispondix
jew le ghal strategija ekonomika vijabbli. Ghaldagstant, ma huwiex
minnu dak li intgal mis-soc¢jeta appellanti li “l-argument ta’ vijabilita
ekonomika mhux suffi¢jenti fi kwalunkwe kaz”, anzi huwa I-qofol ta’
kollox.

»Fid-dawl ta’ dan kollu hija pjuttost sorprendenti I-affermazzjoni li saret
b’mod emfatiku mis-socjeta appellanti liema affermazzjoni ma ghand-
ha I-ebda fondament legali u ekonomiku fil-ligi tal-kompetizzjoni meta
targumenta illi “L-ebda operatur ekonomiku ma jista’ jippretendi xi
garanzija tal-indefinit jew tal-eternitd gabel ma taghmel investiment
jew tippenetra suq @did”. Kif sahqget il-Kummissjoni Ewropea
fdecizjoni rigward abbuz ta’ dominanza, jekk investiment infra-
strutturali ikun “prohibitively expensive and would not make any
commercial sense”! kif gie stabbilit kemm mill-Ufficcju u mill-ewwel
gorti, wiehed ma jistax jippretendi kif gieghda tippretendi s-socjeta
appellanti li operatur ekonomiku jaghmel xi tip ta’ investiment kapitali
meta dan mhux se jkun ekonomikament vijabbli.

»Fuq dan il-punt [-Uffic¢ju, ghall-kuntrarju tal-kontroparti, ghandu I-
benefi¢¢ju illi minflok jaghmel l-argumenti tieghu permezz ta’ kontro-
fattwali u/jew ipotezi, jaghmel referenza ghall-esperjenza tal-Air

10

11

»Case T-705/14. Sentenza tal-Qorti Generali tat-12 ta’ Dicembru 2012 - Unichem
Laboratories v. Commission. «

»Case T-360/09. Sentenza tal-Qorti Generali tad-29 ta' Gunju 2012 - E ON Ruhrgas u
E.ON v. ll-Kummissjoni«

»2004/33/EC: Commission Decision of 27 August 2003 relating to a proceeding
pursuant to Article 82 of the EC Treaty (COMP/37.685 GVG/FS) par 109.«
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Malta stess fejn, waqt laqgha illi saret mal-Ufficéju nhar |-24 ta’ Gunju
2009, |-Air Malta stqarret illi kien hemm Zzmien meta hija stess bdiet
tikkunsidra li tibda timporta I-karburant bhal ma jaghmlu kumpanniji tal-
ajru barra minn Malta. Biss, wara li saru l-istudji necessarji, gie
konkluz li I-ispejjez abbinati ma’ dan I-investiment kienu ser ikunu
esaderati u ma setghux jigu ggustifikati meta wiehed jikkunsidra I-
volum ikkonsmat gewwa [-AIM.

»Hekk kif jinsab fdokument a fol. 369 tal-atti tal-process, ir-rappre-
zentanti tal-Air Malta qalu:

»“He also mentioned that in the past Airmalta considered the
possibility of importing their own fuel, as some other airlines do in
other countries. He mentioned that studies confirmed that the
investment that would need to be undertaken in duplication of the
current pipeline and storage facilities would be exhorbitant and
cannot be justified considering the volume uplifted from Luga. The
payback would be simply too long.”

»Trasparenti ghalhekk huwa |-fatt li meta I-Air Malta ppruvaw huma
stess jinvestu fxi haga simili, huma stqarru li, meta wiehed jikkunsidra
I-volum ta’ Malta, I-investiment kapitali ne¢essarju sabiex isir progett
bhal dan qatt ma seta’ jigi ggustifikat fil-hames snin u nofs jew fil-
hames snin (wara li jingatghu fil-kaz tal-bridger trucks, sena u nofs u
fil-kaz tal-pipeline, sentejn li jittiehdu sabiex jinbnew dawn il-facilitajiet)
li jifdal mis-seba’ snin sabiex dawn jibdew joperaw wara li jkun sar |-
investiment necessarju.

»L-esponenti jixtieq jenfasizza wkoll li s-so¢jeta Enemalta (bhala
korporazzjoni tal-Gvern Malti fiz-zmien ta’ I-ilment) wirtu I-infrastruttura
hekk kif gie spjegat tajjeb mill-Inginier Borg innifsu fl-ezami tieghu ta’
nhar it-30 ta’ Marzu tas-sena 2017 u ghalhekk s-socjeta Enemalta ma
kinitx responsabbli ghall-bini tal-infrastruttura ezistenti. Filwaqgt i
ghandu jigi apprezzat il-fatt illi saru investimenti godda ta’ tigdid fl-
infrastruttura u spejjez ta’ manutenzjoni ohra, ta’ min wiehed jirreferi
ghad-dokument dwar margin squeeze tal-OECD meta I-Kummissjoni
Ewropea ddikjarat illi jista’ jkun hemm sitwazzjonijiet fejn hija ma
jkollhiex ghalfejn tipprova kull wahda mir-rekwiziti necessarji ta’
pressjoni fuq il-margni u dawn jinkludu sitwazzjonijiet meta:

»“In certain very specific circumstances it is however clear that
the Commission does not need to test the above three conditions,
because the input owner’'s and/or other operators’ incentives to
invest and innovate upstream, whether ex ante or ex post, are
manifestly not affected. The Commission considers that this is
particularly likely to be the case where regulation compatible with
Community law already imposes an obligation to supply on the
dominant undertaking and it is clear, from the considerations
underlying such regulation, that the necessary balancing of
incentives has already been made by the public authority when
imposing such an obligation to supply. This could also be the
case where the upstream market position of the dominant under-
taking has been developed under the protection of special or
exclusive rights or has been financed by state resources.”?

»Fi kliem il-Kummissjoni Ewropea:

12 »Punt 8 tal-Linji Gwida dwar il-Margin Squeeze«
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7.

»“Supply-side substitutability may also be taken into account
when defining markets in those situations in which its effects are
equivalent to those of demand substitution in terms of effective-
ness and immediacy. This means that suppliers are able to switch
production to the relevant products and market them in the short
term without incurring significant additional costs or risks in
response to small and permanent changes in relative prices.
When these conditions are met, the additional production that is
put on the market will have a disciplinary effect on the competitive
behaviour of the companies involved. Such an impact in terms of
effectiveness and immediacy is equivalent to the demand
substitution effect.”?

»Is-socjeta appellanti targumenta illi li I-konkluzjoni tal-ewwel gorti li “I-
ispiza kapitali ne¢essarja ma kinitx trendi I-operat kummeréjalment
vijabbli meta tqis li I-koncessjoni tal-ASL saret ghal seba’ snin biss
cioé mill-2004 sal-2011 ma’ tregix”. Bhala ragunijiet telenka I|-fatt illi a)
s-soc¢jeta ASL setghat tirbah il-konc¢essjoni sussegwenti ta’ 8 snin jew
b) li din l-infrasstruttura setghet tinbigh lil terzi fl-eventwalita li s-socjeta
ASL ma xtagitx tkompli bil-konc¢essjoni.

»L-Uffic¢ju jikkonsidra li dawn l-argumenti imgajma mis-socjeta
appellanti huma kollha ipotezi u suppozizzjonjiet li gatt ma setghu
jikklassifikaw lis-soc¢jeta ASL bhala kompetitur potenzjali tas-socjeta
appellanti fi zmien li kien ged jigi evalwat I-ilment u tali konsiderazzjoni
ma ghandhom I|-ebda fondament legali u ekonomiku fil-ligi tal-kom-
petizzjoni.

»L-Uffic¢ju appellat ipprezenta provi ¢ari li ma kinux jezistu poss-
ibbiltajiet reali u konkreti li s-soc¢jetd ASL tidhol fis-suq rilevanti u
tikkompeti mas-socjeta appellanti fid-dawl tal-agir antikompetittiv tas-
soc¢jeta appellanti. Fil-waqgt li fug naha wahda s-socjeta appellanti
tippretendi li wiehed kellu jaghmel suppozizzjonijiet fi zmien tal-ilment u
tistrieh fug sempli¢i ipotezi, min-naha I|-ohra, kif johro§ kemm mir-
rapport tal-Uffic¢ju u fin-nota ta’ sottomissjonijiet tieghu, I-evalwazzjoni
tal-Uffiécju kienet sostanzjata permezz ta’ punti ta’ fatt u analizi tal-
istruttura tas-suq rilevanti li wrew kif is-soc¢jeta ASL ma setghatx tidhol
fis-suq rilevanti fdagstant zmien qasir (tenut kont tat-terminu tas-sejha
ghall-offerti, jew ahjar, tender, ossia dak ta’ seba’ snin).«

Ghandu jinghad qgabel xejn illi ma huwiex ghalkollox korrett dak li tghid
Enemalta illi l-ewwel gqorti skartat l-argument taghha dwar mezzi
alternattivi ta’ distribuzzjoni disponibbli lil ASL ghal zewg ragunijiet, viz. illi
(1) l-alternattivi kienu biss ipotetici u (ii) fkull kaz ma kinux ekonomikament
fattibbli; I-ewwel qorti semmiet ukoll raguni ohra, viz. illi dak propost minn

Enemalta ma kienx legalment possibbli fid-dawl kemm tal-kondizzjonijiet

13

»Punt 20 tal-Avviz tal-Kummissjoni dwar id-definizzjoni tas-suq relevanti«
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tas-sejha ghal offerti maghmula mill-ajruport u kif ukoll ta’ dak li jghid ir-
reg. 14(2) tal-Airport (Groundhandling Services) Regulations
[‘L.S. 499.25"] li, fejn ga hemm dik li titgies “centralised infrastructure”, ma

jippermettix |-uzu ta’ “alternative to that centralised infrastructure”“. Dan

izda huwa |-meritu tar-raba’ aggraviju li ngisuh ’il quddiem?®,

L-argument ta’ Enemalta effettivament huwa illi ASL setghet tingeda bis-
sistema ta’ bridger trucks flok bl-infrastruttura ta’ Enemalta stess. |zda
ukoll jekk huwa minnu illi I-infrastruttura ta’ Enemalta ma titgiesx
centralised infrastructure u ghalhekk ASL setghet tingeda bis-sistema ta’
bridger trucks bhala sistema alternattiva, mill-informazzjoni moghtija minn
Oil Tanking Malta Limited, li kellha dawn il-facilitajiet, hareg illi t-tankijiet
fejn kien jinzamm il-karburant biex jigi trasportat fil-bridger trucks ma
kinux disponibbli fiz-zmien relevanti ghax “its tanks are currently tied to
customers until the year 2013”16, Imbaghad, ix-xhud Ing. Philip Borg,

divisional manager ta’ Enemalta, xehed illi kien ikun mehtieg ukoll pipeline

14

15

16

Ara para. 16, infra.
Para. 12 et seq., infra
Fol. 328
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10.

11.

12.

gdid biex tista’ tingeda bil-bridger trucks!’. Dan il-pipeline stmat illi jkun

jiswa bejn tnax-il u tmintax-il miljun ewro (€12,000,000 - €18,000,000)*,

Barra minn hekk, trid tqis ukoll iz-zmien mehtieg biex tinbena din I-
infrastruttura gdida: sentejn fil-fehma tax-xhud imressag min Enemalta u
ferm aktar fil-fehma tal-Uffic¢ju. Dan ikun ifisser illi, sakemm dik l-infra-
struttura titlesta u tkun tista’ tibda tithaddem, ASL ma tkunx tista’ tibda |-
provvista ta’ karburant lil-linji tal-ajru u ma tkunx tista’ tibda twettaq il-

kuntratt.

Jidher c¢ar ghalhekk illi l-alternattiva proposta minn Enemalta ma hijiex
ekonomikament fattibbli, li jfisser illi, fiz-zmien meta kien mehtie§ ac¢cess

ghall-infrastruttura, effettivament kien hemm biss dik ta’ Enemalta.

L-aggravju huwa ghalhekk mi¢hud.

Nghaddu ghar-raba’ aggravju, dwar jekk huwiex legalment lecitu i
kompetitur jingeda b’mezzi alternattivi flok dawk ta’ Enemalta. Verament,
dan l-aggravju huwa xaktarx akkademiku ghax, kif rajna fil-

konsiderazzjonijiet dwar |-aggravju ta’ gabel dan, dawn il-mezzi alternattivi

17

18

»Mistogsija: Inti ... semmejt li jezistu zewg alternattivi ghall-infrastruttura tal-Enemalta.
Fl-ewwel lok semmejt li huwa facilment possibli li jintuzaw bridger trucks sabiex jigi
trasportat direttament il-Jet Al fuel mit-terminal tal-Oil Tanking ghal gewwa |I-MIA minflok
[-uzu ta’ pipeline. ... U fit-tieni lok semmeijt li jistghu jintuzaw it-tankijiet ta’ Oil Tanking
sabiex jigi nstallat pipeline biex b’hekk il-Jet Al fuel jigi ppumpjat direttament ghal fuq it-
tankijiet li hemm fuq I-art tal-MIA.

»Xhud: Mhumiex zewg alternattivi. Dawk huma t-tnejn flimkien. L-installazjoni tal-Oil
Tanking tintuza sabiex tircievi I-fuel i jigi minn barra bit-tankers ghax irid jigi bil-vapur;
allura I-vapur irid installazzjoni fejn ihott u |-bridger trucks huwa I-mezz kif dak il-fuel jigi
trasportat mil-installazzjoni tal-Oil Tanking, mill-hazna ta’ Oil Tanking ghall-ajruport;
jigifieri mhux wahda jew I-ohra imma t-tnejn f'daqga. (foll. 622 et seq.)«

Fol. 328
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ma humiex ekonomikament fattibbli, u biex l-alternattivi proposti jitgiesu

fattibbli jridu jkunu hekk mhux biss legalment izda wkoll ekonomikament.

13. Dan l-aggravju gie mfisser hekk:

»Ir-Raba’ aggravju: L-infrastruttura tas-socjeta Enemalta ma kinetx
“centralised infrastructure”

»ls-socjeta appellanti ssib ruhha aggravata bil-fatt li huwa evidenti li I-
ewwel qorti gieset I-infrastruttura tas-socjeta appellanti Enemalta
bhala “centralised infrastructure” u ghalhekk “essenzjali’; u ghalhekk
din id-decizjoni tefghet, kwazi awtomatikament, lis-soc¢jeta appellanti
Enemalta bhala wahda fpozizzjoni dominant fuq is-suq rilevanti.

»L-ewwel qorti nagset milli tikkunsidra dokument prodott mir-rap-
prezentant tad-Direttur Generali tal-Avvjazzjoni Civili fil-21 ta’ Frar
2017 - ittra mibghuta mis-so¢jeta MIA fil-5 ta’ Marzu 2004 — u dan ftit
gabel ma hareg it-tender ghas-second provider of fuel & oil services
(airside) at MIA, li eventwalment intrebah mis-soc¢jeta ASL. Din I-ittra
... sinifikattivament tagra hekk:

»“Please be informed that the present fuel farm is not being
declared a centralised infrastructure.”®

»Fl-isfond [tar-reg. 14 tal-Airport (Groundhandling Services) Regu-
lations], id-dikjarazzjoni maghmula mill-MIA lid-Direttur Generali tal-
Awvjazzjoni Civili li I-fuel farm mhux centralised infrastructure ghandha
zewg konsegwenzi immedjati:

»a. fil-veduta [sc. fil-fehma] tas-socjeta MIA, il-fuel farm ma kinetx
essenzjali ghal groundhandling services fis-sens li setghet tigi
rreplikata; u

»b. is-soc¢jeta ASL ma kinetx prekluza li tikkrea infrastruttura hi sabiex
tkun tista’ taghti I-groundhandling services.

»Naturalment, tissottometti s-socjetda appellanti Enemalta, il-veduta
tas-socjeta MIA ghandha valur probatorju kbir u mhux veduta li kellha
tigi skartata jew imwarrba facilment mill-ewwel gorti. Dan ghaliex hija
intimament familjari mal-ajruport u Il-infrastruttura fi hdan I-istess.
Jibga’ I-fatt — mhux kontestat — li fiz-zmien li sar l-ilment tas-socjeta
ASL, is-socjeta MIA kienet tal-opinjoni li Il-infrastruttura tas-socjeta
Enemalta mhux centralised infrastructure.

»Ghalhekk id-dikjarazzjoni li I-fuel farm mhux centralised infrastructure
ghandha valur probatorju ghall-apprezzament ta’ jekk I-infrastruttura
tas-socjeta appellanti Enemalta hiex wahda essenzjali jew le — xi haga
li I-ewwel qorti ma kkunsidratx fid-decizjoni taghha.

19

Fol. 266
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»L-Uffic¢ju appellat zbalja, meta fparagrafu 77 tar-Rapport a folio 52
skarta, kwazi kompletament, I-import tal-fatt li s-soc¢jeta MIA ma kinetx
iddikjarat il-fuel farm bhala centralised infrastructure. Anzi, l-istess
Uffic¢ju jghaddi biex jghid “BF1 and BF2 and the whole integrated
system to which they are connected, may well have been considered
as centralised infrastructure because, as per the [Airport (Ground-
handling Services) Regulations], it is unlikely that they can be divided
or duplicated ...".

»Issa mhux talli ma kienx hemm tali dikjarazzjoni, izda talli kien hemm
dikjarazzjoni pozittiva, espressa u bil-miktub li I-fuel farm MHUX cen-
tralised infrastructure.

»Dan ikompli jsahhah it-tezi tas-socjeta appellanti Enemalta li I-
infrastruttura taghha ma kinetx indispensabbli u ma kinetx essenzjali.
Li kieku dan il-kaz is-so¢jeta MIA kienet tiddikjaraha bhal centralised
infrastructure mad-Direttur tal-Avjazzjoni Civili.«

14. L-Uffic¢ju wiegeb hekk:

»Qabel xejn ghandu jigi konstatat illi I-fatt jekk l-infrastuttura tas-
soc¢jeta appellanti kinitx titigies bhala centralised infrastructure ma
kinitx fattur determinati ghall-ewwel qorti biex tgisha bhala essenzjali
/ mehtiega ghall-ASL. Infatti kuntrarjament ghal dak illi sahget is-
soc¢jeta appellanti, ir-raguni ghalfejn il-gorti sabet l-infrastruttura tas-
soc¢jeta Enemalta kienet essenzjali ma kenetx rigward il-kwistjoni tas-
centralised infrastructure imma ghax gie meqgjus gustament u
korrettament mill-ewwel qorti illi ma Kinitx tezisti infrastruttura alter-
nativa ghal dik tal-infrastruttura tas-socjeta Enemalta u li ma kinitx
kummerc¢jalment vijabbli li s-socjeta ASL tibni infrastruttura. ... ... .

»Minghajr pregudizzju ghas-suespost, fl-aggravju taghha s-socjeta
appellanti tishaq illi I-ewwel qorti nagset milli tikkunsidra dokument
prodott mir-rapprezentant tad-Direttur Generali tal-Avjazzjoni Civili i
kien jaqgra illi “Please be informed that the present fuel farm is not
being declared a centralised infrastructure”. Dan id-dokument ma
jindikax liema huwa I-fuel farm li ged jissemma fdan id-dokument.
Ghal liema fuel farm dan id-dokument ged jirreferi? Is-socjeta appell-
anti Enemalta ged tassumi li dan id-dokument ged jaghmel referenza
ghall-infrastruttura tal-Enemalta? Dawn huma kollha suppozizzjonjiet u
kien jinkombi fuq is-socjeta appellanti li tipprovahom. Ukoll ghandu jigi
rrimarkat illi jibga’ I-fatt illi anke dato ma non concesso li |-fuel farm
indikat fid-dokument ged jirreferi ghall-infrastruttura tas-soc¢jeta Ene-
malta xorta wahda dan ma jbidilx il-fatt inekwivokabbili li I-infrastruttura
tas-socjeta Enemalta ghandha titgies essenzjali.

»ls-socjeta appellanti taghmel referenza ghax xiedha tal-Ing. Martin
Dalmas illi, skontha, dan ikkonferma illi I-infrastruttura tas-socjeta
Enemalta mhux centralised infrastructure. Fuq dan il-punt filwaqt li s-
socjeta appellanti prezentat estratt mix-xhieda tal-Ing. Martin Dalmas,
hija nagset milli tipprezenta partijiet ohra tax-xhieda tieghu fejn jaghti
opinjoni  kontrastanti rigward ic-centralised infrastructure u fejn
sahansitra jindika illi I-infrastruttura tal-Enemalta tabilhagq ghandha
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tigi kkonsidrata centralised infrastructure. Fix-xiedha tieghu I-Ing.
Martin Dalmas fost affarijiet ohra jghid is-segwenti:

»“Avukat: Meta nghidu infrastruttura ged tuza I-pipeline?

»“Xhud: 1zjed min hekk, il-fuel jigi pumped up lejn l-airfields u
mizmum ftankijiet u infrastruttura ta’ storage li gieghed
fuq l-airfields, u Sky Tanking ghandhom arrangament
mal-Enemalta biex kemm Enemed bhala ground hand-
ler u kemm Sky Tanking bhala sky handler jigbdu I-fuel
minn storage area. Fir-regulations tal-ground handling
hemm il-kuncett ta’ centralised infrastructure, jigifieri I-
istorage area tista tigi kkunsidrata bhala centralised
infrastructure u dan dgie rikonoxxut anke [mis-civil
aviation (?)] authority li hu separat mill-handling func-
tion, jigifieri both Enemed bhala groung handler i
ghandhom consession agreement maghna u Sky Tank-
ing li ghandhom consession agreement. Bhala ground
handlers kemm Enemed u Sky Tanking jiehdu I-fuel
mis-centralised infrastructure li huwa mhaddem minn
Enemed.

»“Avukat: Ghadek kemm xhedt issa fuq is-centralised infras-
tructure. Inti taf direttament li din I-infrastruttura hija
kkunsidrata bhala centralised infrastructure; din gatt rajt
xi dokument uffic¢jali, xi email specifika?”

»“Xhud: L-MIA snin ilu talbet kif ghanda obbligu taghmel lir-
regolatur biex jiddikjara hu I-istorage area bhala central-
ised infrastructure; ghalkemm ghandna nota li tghid li
dik l-istruttura hija centralised infrastructure mod formali
le: gatt ma rajna din id-dikjarazzjoni mir-regolatur.

“

M oee o e

»Din ix-xiehda tixhet dubju serju dwar il-fatt illi, fil-verita, l-infrastruttura
tas-so¢jeta Enemalta kellha tabilhaqq titgies centralised infrastucture
kuntrarjament ghal dak allegat mis-soc¢jeta Enemalta. Dan huwa korro-
borat anke mill-fatt illi meta wiehed jagra regolament 14(1) tal Ground-
handling Services Regulations, infrastruttura titigies centralised
infrastructure “whose complexity, cost, or environmental impact does not
allow for division or duplication, such as baggage sorting, de-icing, water
purification and fuel distribution and storage systems”.

»Infatti r-ragunijiet elenkati fir-regolament 14(1) huma I-istess ragunijiet il-
ghaliex I-Uffic¢ju ikkonsidra illi hemm impossibbilta ta’ duplikazzjoni ta’
infrastruttura essenzjali (l-infrastruttura tas-socjeta Enemelta) liema
impossibbilta tirrizulta minn ostakli kemm teknici, legali u anki ekonomici
ghad-dhul fis-suq downstream. U li dawn i¢-¢irkostanzi jissussistu ghall-
kaz in ezami.

»Infatti b’differenza ta’ dak li gie sostnut mis-soéjeta appellanti, I-
Uffic¢ju jikkonsidra illi kemm biex xiehda tal-Eng. Martin Dalmas, u
kemm bir-regolament 14(1) tal-Groundhandling Services Regulations
bl-argumenti ta’ fatti u ta’ ligi li ressaq I-Uffic¢ju esponenti fil-kawza
odjerna ma jaghmlu xejn hlief li jampfikaw, jikkjarfikaw u jikkonsolidaw
il-kunsiderazzjonijiet li effetivament I-infrastruttura tas-socjeta Ene-
malta ghandha titigies centralised infrastructure.«

15. ll-kondizzjonijiet tas-sejha kienu jridu illi:

Pagna 19 minn 31



Rikors numru 1/2011/1 23/06/2025

»Fuel and Oil Handling Service suppliers must use the central
infrastructure facilities on behalf of the airlines handled by them.«

16. Barra minn hekk, ir-reg. 14 tal-L.S. 499.25 (li kien promulgat biss bil-

lingwa Ingliza) ighid illi:

»14. (1) On an application from the managing body of an airport, the
Director may decide to reserve for the managing body of the airport or
for another person the management of the centralised infrastructures
used for the supply of groundhandling services whose complexity,
cost or environmental impact does not allow for division or duplication,
such as baggage sorting, de-icing, water purification and fuel distri-
bution and storage systems.

»(2) Where the management of a centralised infrastructure has been
reserved by the Director pursuant to subregulation (1), a supplier of
groundhandling services or a self-handling airport user at that airport
shall not use any apparatus, equipment, system or other thing for the
supply of the groundhandling services concerned as an alternative to
that centralised infrastructure.

»(3) The person for whom the management of a centralised infra-
structure has been reserved pursuant to subregulation (1) shall ensure
that the management of that infrastructure is transparent, objective
and non-discriminatory and, in particular, that it does not hinder the
access of suppliers of groundhandling services or selfhandling airport
users within the limits provided for in these regulations.

17. Li “groundhandling” jinkludi wkoll distribuzzjoni ta’ karburant johrog kemm

18.

mir-referenza ghal “fuel distribution systems” fir-reg. 14(1) u wkoll minn
para. 7.1 (“the organisation and execution of fuelling and defuelling
operations, including the storage of fuel and the control of the quality and
guantity of fuel deliveries”) tal-iskeda (“List of groundhandling services”)

mehmuza mar-Regolamenti.

L-ittra tal-5 ta’ Marzu 2004 imsemmija fir-rikors tal-appell intbaghtet minn
Malta International Airport p.l.c. lid-Direttur Generali tal-Avjazzjoni Civili u

tghid hekk:

»This is to inform you that on Monday 8" March 2004 an advert shall
appear for a second Provider of Fuel & Oil Services (Airside) at MIA,
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in the local press and in the European Journal, for interested parties to
tender for this service.

»Please be informed that the present fuel farm is not being declared a
centralised infrastructure.«

X'aktarx kontradittorju ghall-ajruport illi ma jqgisx illi l-infrastruttura — i
kienet fidejn Enemalta — hija “centralised infrastructure” u fl-istess waqt,
fis-sejha ghall-offerti, jaghmel kondizzjoni illi “Fuel and Oil Handling
Service suppliers must use the central infrastructure facilities on behalf of
the airlines handled by them”. Jekk l-unika infrastruttura ezistenti ma
kellhiex titgies centralised infrastructure, mela liema central infrastructure
facilities kellhom juzaw il-fuel and oil handling service suppliers biex jimxu

kif trid is-sejha?

Barra minn hekk, ir-reg. 14(1) igis bhala centralised infrastructures dawk
“whose ... cost ... does not allow for division or duplication”. Ga rajna, fil-
konsiderazzjonijiet dwar it-tieni aggravju?o, illi d-“duplication” ta’ dawn il-
facilitajiet ma kinitx ekonomikament fattibbli u ghalhekk, ghalkemm fir-
relazzjoni kuntrattwali mal-ajruport l-oblaturi setghu ma jingdewx bil-facili-
tajiet ta’ Enemalta ghax Il-ajruport ma kienx igishom centralised
infrastructure, de facto dawk il-facilitajiet kienu centralised infrastructure u

de facto ma kienx hemm alternattivi ghalihom.

Billi fiz-zmien relevanti s-centralised infrastructure kienet fidejn Enemalta,
li ghalhekk effettivament kellha monopolju, Enemalta tassew kellha

“pozizzjoni dominanti fis-suq”. Wara kollox, Enemalta stess tistgarr, fl-

20

Para. 8 et seq., supra
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L1

aggravju, illi dan il-fatt jitfa’ “kwazi awtomatikament lis-socjeta appellanti

Enemalta bhala wahda f'pozizzjoni dominanti fuq is-suq rilevanti”.

22. L-aggravju huwa ghalhekk mi¢hud

23. It-tielet aggravju jghid hekk:

»|t-Tielet aggravju: L-Enemalta ma kinetx tgawdi arrangamenti
esklussivi max-xerrejja kollha tal-jet fuel fMalta

»1I-Qorti Civili (Sezzjoni tal-Kummer¢) iddecidiet kif gej:
»“Inoltre jizdied li Enemalta tgawdi wkoll arrangamenti esklussivi
max-xerrejja kollha tal-jetfuel.”

»|s-soéjeta appellanti ssib ruhha aggravata minn din I-osservazzjoni
obiter tal-ewwel gorti li kienet determinanti ghaliha sabiex waslet
ghad-decizjoni taghha u dan stante li mhux korretta u mhux korro-
borata mill-provi.

»Mhux minnu li x-xerrejja kollha tal-jet fuel, senjatament il-linji tal-ajru,
kienu marbuta li jixtru minghand is-soc¢jeta appellanti Enemalta b’mod
esklussiv.

»Gie ppruvat mill-Ufficéju appellat li kien hemm xi arrangamenti simili
mal-Air Malta u dan minhabba Il-inkluzjoni ta’ mekkanizmu ta’ rebate,
pero I-Air Malta ¢ertament ma kinetx |-unika xerrejja tal-jet fuel fMalta
u anzi kien hemm varji linji tal-ajru ohra li setghu jixtru I-jet fuel
minghand is-soc¢jeta ASL.

»Din |-osservazzjoni bilfors kienet materjali ghall-ewwel qorti u dan
minhabba li dawn it-tip ta’ arrangamenti, kieku vera kienu jezistu, li
mhux il-kaz, kienu effettivament jeskludu lis-socjeta ASL mis-suq
rilevanti u jgieghed lis-soc¢jetd appellanti Enemalta fpozizzjoni
dominanti awtomatikament u dan minghajr I-bzonn li tigi ppruvata I-
ezistenza ta’ xi facilita essenzjali(!)«

24. Dan l-aggravju, fid-dawl ta’ dan li nghad dwar I-aggravji ta’ qabel, huwa
irrelevanti. L-aggravju jolgot il-bejgh tal-karburant lil-linji tal-ajru, il-
konsumaturi finali; fi kliem iehor, l-argument hu relevanti fil-kuntest tas-
suq downstream, izda rajna, fil-konsiderazzjonijet dwar it-tieni u r-raba’
aggravji, illi fkull kaz Enemalta kellha pozizzjoni dominanti fis-suq
upstream, li hu bizzejjed biex igieghda f'pozizzjoni dominanti fis-suq, ukoll

jekk mhux ukoll fdak downstream.
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25. Dan l-aggravju wkoll huwa, ghalhekk, mi¢hud.

26. Stabbilit illi Enemalta kellha pozizzjoni dominanti fis-suq, nghaddu mela
ghall-aggravji relattivi ghall-abbuz. Nibdew bl-ewwel aggravju, li jghid

hekk:

»L-Ewwel aggravju: Is-socjeta appellanti Enemalta ma ghandhiex tkun
imputabbli tal-konsegwenzi tal-MIA user fee eccessiva u sproporz-
jonata imposta fuq is-socjeta ASL mill-MIA

»ls-socjeta appellanti Enemalta hija aggravata li I-ewwel gorti skartat
kompletament il-fatt li l-user fee li kienet qed tigi ¢cargjata fuq is-
socjeta ASL mis-socjeta Malta International Airport plc (“MIA”) kienet
fammont sinifikanti u halliet lill-Uffic¢ju appellat jattribbwixxi ingusta-
ment il-konsegwenzi ta’ din I-MIA user fee fuq is-soc¢jeta appellanti
Enemalta.

»Dan huwa ingust ghal zewg ragunijiet separati u indipendenti: (a) is-
soc¢jeta appellanti Enemalta ma kinetx taf li ASL ma kinetx qged tigi
kkumpensata ghall-istess mill-Gvern Centrali ghal din I-MIA user fee; u
(b) din I-MIA user fee kienet evidentement e¢¢essiva u sproporzjonata.

»L-ewwel qorti jidher li skartat ir-rilevanza ta’ din I-MIA user fee fuq il-
premessa li s-socjeta appellanti Enemalta nagset milli tipprova li I-ASL
kienet ged tigi kkumpensata mill-Gvern Centrali ghall-hlas tal-MIA user
fee lill-MIA.

»Dan ma kienx l-aggravju tas-socjeta appellanti Enemalta. Is-socjeta
appellanti bil-quddiem stgarret li kien biss matul I-investigazzjoni kon-
dotta mill-appellat Uffic¢ju (li wasslet ghar-Rapport) li saret taf li -ASL
ma kinetx ged tithallas tal-MIA user fee u li sa dak iz-zmien is-socjeta
appellanti assumiet li s-socjeta ASL kienet ged tigi kkumpensata wkoll.
Dan huwa rilevanti sabiex din il-gorti tifthem il-forma mentis tas-socjeta
appellanti meta kkwotat il-prezz li kkwotat lis-so¢jeta ASL.

»Ghalhekk ¢ertament ma kien hemm |-ebda prova li tinkombi fuq is-
soc¢jeta appellanti ghaliex bil-quddiem stgarret li s-so¢jeta ASL ma
kinetx ged tigi kkumpensata ghall-MIA user fee.

»Pero, u apparti din ir-raguni, ir-raguni principali ghall-aggravju tas-
soc¢jeta appellanti fuq dan il-kap tal-MIA user fee kienet l-assenza
evidenti fl-investigazzjoni tal-Uffi¢¢ju appellat tal-gharbiel tas-segwenti:
(i) x’kienet tkopri din il-user fee imposta mill-MIA kemm fuq is-socjeta
Enemalta u anke fuq I-ASL; u (ii) ghaliex I-MIA ghazlet li timponi r-rata
ta’ €0.0125 ghal kull litru ta’ Jet Fuel Al.

»Mill-provi mressqa mis-soc¢jeta appellanti Enemalta hareg bic-car li
minkejja t-trapass ta’ 7 snin mis-sena 2011, din il-user fee rohsot (u
mhux zdiedet) b’kwazi 80%(!) minn €0.0125 ghal kull litru ghal
€0.0026 ghal kull litru. Dan gie kkonfermat minn statement prodott
mill-Eng. Dalmas, Head of Operations tas-socjeta MIA. Dan ir-rohs
sehh wara l-avvenimenti li wasslu ghall-ilment tal-ASL mal-Uffi¢¢ju
appellat.
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»L-istess Eng. Dalmas ikkonferma fug gurament, skont I[-opinjoni
esperta tieghu qua inginier u qua head of operations tas-socéjeta MIA,
li l-ispejjez li kienet u ghadha tkopri |-user fee zdiedu u mhux nagsu
mis-sena 2003 sas-sena 2011(!). U affari ohra li hija sorprendenti hi li
l-user fee ser tibga’ €0.0026 ghal kull litru ghall-perjodu li jmiss li beda
fis-sena 2018 u dan sas-sena 2026(!).

»Dan huwa ferm rilevanti minn zewg perspettivi. Is-soc¢jeta hija, evi-
dentement, fpozizzjoni dominanti ghaliex tamministra |-unika ajruport
fMalta u huwa impossibli li jigi kkreat ajruport iehor Malta. Ghalhekk, u
skont id-dottrina u I|-gurisprudenza ssenjalata mill-Ufficéju appellat
stess, ghandha responsabilita spec¢jali lejn is-suq.

»Minn perspettiva ohra, is-so¢jeta MIA kienet (u ghadha megqjusa)
bhal I-managing body tal-ajruport u dan skont |-Airport (Ground-
handling Services) Regulations li ttrasponew il-Council Directive
96/67/EC on access to the groundhandling market at Community
airports. Skont ir-Regulations is-so¢jeta MIA kellha tizgura li “any fee
charged for [access to airport installations] is determined according to
relevant, objective, transparent and non-discriminatory criteria” — skont
regolament 9(d). ll-user fee imposta mis-socjeta MIA ma kienet xejn
minn dawn l-affarijiet u anzi huwa kompletament mistur kif din |-user
fee fis-sena 2004 giet ikkalkulata u imposta ghad-detriment tas-
socjeta ASL.

»Ghal dawn ir-ragunijiet, il-qofol ta’ dan I-aggravju huwa li din il-qorti
ma tistax tippermetti li s-soc¢jeta appellanti Enemalta tkun b’xi mod
imputabbli ghal dan |-agir ta’ terzi u cioé tal-MIA.

»Dan specjalment minhbba, u kif ikkonferma s-sur Ryan Sciberras fir-
rapport tieghu, li kieku din |-user fee imposta mis-socjeta MIA fI-2004
kienet fammont ragonevoli u proporzjonata, u cioé, vicin ta’ dak li ged
tigi ¢cargjata llum il-gurnata, ma kien hemm l-ebda kaz ta’ margin
squeeze(!).«

27. L-Ufficcju wiegeb hekk:

»ls-socjeta appellanti gieghda tipprova tattribwixxi r-responsabbilta tal-
ksur lil terzi, meta ma hemmx lok ta’ dubju illi I-ksur in kwistjoni huwa
imputabbli unikament lis-soc¢jeta Enemalta ... ... ...

»Qabel xejn issir referenza ghal-lanjanza li kienet tqajmet mil-lanjant,
jigifieri is-socjeta ASL fejn |-Uffic¢ju sostna illi “I-ASL allegat illi I-Ene-
malta kienet ged tipprovdi input essenzjali (infrastruttura tal-hazna u t-
throughput ghall-karburant tal-avjazzjoni) f'suq li fih hija dominanti, lir-
rivali downstream taghha (fis-suq ta’ refuelling tal-ajruplani fl-istess
ajruport jew I-hekk imsejha into-plane services bi prezz ecécessiv, u
ghalhekk jammontaw ghal rifjut kostruttiv tal-provvista”.

»Ilr-rwol tas-soCjeta appellanti huwa wiehed car. Infatti I-Ufficcju
jaghmel referenza ghall-paragrafu 21 tan-nota ta’ sottomissjonijiet
tieghu fejn johrod indubbjament ir-rwol tas-socjeta appellanti fl-agir
antikompetittiv minhabba:
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»i. I-ilment tal-ASL kien ¢ar dwar I-intrapriza li kienet ikkon¢ernata fil-
kaz in kwistjoni, u cioé |I-Enemalta;

»ii. kienet l-infrastruttura tal-Enemalta illi kienet giet megjusa mill-
Uffic¢ju bhala wahda essenzjali u ghalhekk kienet I-infrastruttura
tal-Enemalta li saret il-fulkru tal-kwistjoni;

»iii. Kienet I-Enemalta li offriet tariffa li giet meqgjusa eécessiva sabiex
il-lanjant ikun jista’ jaccessa din l-infrastruttura ... ... ... ;

»iv. ma setghetx tigi identifikata xi struttura ohra hlief dik tal-intrapriza
investigata, cioé tas-socjeta appellanti.

»|l-fatti suesposti li jikkonfermaw ir-rwol ewlieni tas-socjeta appellanti
gew ikkonfermati mill-Qorti Civili (Sezzjoni tal-Kummer¢) meta
irrimarkat illi “Fid-dawl tar-rekwiziti mitluba mill-AGSR, I|-ASL bdiet
tinnegozja mal-Enemalta ghad-disponibbilta u [-uzu tal-infrastruttura
tal-Enemalta ghall-provvista ta’ servizzi relatati mal-karburant u z-zejt,
kif ukoll bdew negozjati dwar prezz illi I-Enemalta kienet ser toffri lill-
ASL galadarba din tinghata a¢¢ess ghall-infrastruttura tal-Enemalta”.

»L-Ufficéju sab is-socjeta appellanti responsabbli ghall-abbuz ta’
dominanza fil-forma ta’ margin squeeze. Kif spjegat ben tajjeb I-ewwel
gorti, “il-kwistjoni kollha biex jigi determinat margin squeeze idur
madwar il-mod kif I-Ufficju u Enemalta ikkalkulaw u gasmu n-net
margin bejn id-downstream price charged to airlines and the costs
incurred by Enemalta to provide these services”.

»Kif jixned kemm ir-rapport li kien ipprezenta I-Uffic¢ju u n-nota ta’
sottomissjonijiet tieghu, [-Uffic¢ju ezamina I-kuncett ta’ margin
squeeze b’'mod korrett u ezawrjenti. L-Uffic¢ju ghamel analizi profonda
fejn investiga l-allegazzjoni li saret mis-socéjeta ASL u ezamina margin
squeeze hekk kif stabbilita mill-kazistika tal-Kummissjoni Ewropea u
kkonfermata mill-Qorti Generali u I-Qorti tal-Gustizzja tal-Unjoni Ewro-
pea.

»L-Uffic¢ju jikkunsidra illi kif ikkonfermat I-ewwel qorti jezistu I-provi
rikjesti kif stabbiliti mill-gurisprudenza Ewropea fmaterja ta’ kompet-
izzjoni ghas-sejbien ta’ margin squeeze mis-socjeta appellanti. Kif
ikkwota [-Uffic¢ju fin-nota ta’ sottomissjonijiet tieghu u anke kif kwotat
l-ewwel qorti, il-Qorti tal-Gustizzja tal-Unjoni Ewropeja tiddefinixxi
margin squeeze bhala tip ta’ abbuz li jezisti meta:

»“(...) the difference between the retail prices charged by a
dominant undertaking and the wholesale prices it charges its
competitors for comparable services is negative or insufficient to
cover the product-specifc costs to the dominant operator of
providing its own retail services on the downstream market”.2

P . meta wiehed jiehu l-ispejjez abbinati sabiex jigi fornut il-
karburant, I-Uffic¢ju sab i l-ispejjez ta' access tal-Enemalta flimkien
mal-ispejjez downstream taghha huma oghla mid-differenzjali korris-
pondenti taghha fil-prezz downstream anke meta wiehed jikkonsidra |-
oghla prezz possibbli li bih tista’ tbigh s-soc¢jeta Enemalta, jigifieri dak
ta’ 20 USC/USG?.

21 »Deutsche Telekom v. European Commission, (C-280/08P para. 142)«

22 US cents / US gallon
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»Ghaldaqgstant huwa ferm lampanti |-fatt illi so¢jeta Enemalta setghet
tevita I-pressjoni fuq il-margni ghaliex din ghandha diskrezzjoni
assoluta fl-iffissar tal-access charge u l-istess diskrezzjoni meta tigi
sabiex tistabbilixxi |-prezzijiet differenzjali taghha fis-sugq downstream
lill-Klijenti tal-linji tal-ajru taghha u ghalhekk taggusta I-prezzijiet taghha
sabiex tirrifletti |-ispejjez veri taghha. Dawn il-margnijiet negattivi
madanakollu nzammu, ghalhekk huwa naturali li jsegwi r-ragunament
li I-Enemalta abbuzat mill-pozizzjoni dominanti taghha billi eliminat lill-
unika kompetitur taghha potenzjali (ghaliex filfatt I-ASL qatt ma bdiet
topera effettivament) fis-suq ghal servizzi fuq I-ajruplan fl-AIM billi
imponiet fug I-ASL pressjoni fuq il-margini, u b'hekk zammet il-
monopolju taghha ghall-pregudizzju assolut tal-konsumatur ahhari, li
huma f'dan il-kaz, il-klijenti tal-linji tal-ajru.

»L-Uffic¢ju jikkunsidra li t-test tal-pressjoni tal-margni huwa meritat u
sussegwentement, bl-analizi prodotta fir-rapport tal-Uffic¢ju kif ukoll
spjegata fid-dettall fin-nota ta’ sottomissjonijiet tieghu, dan it-test huwa
tabilhaqq sodisfatt fil-kriterji meqgjusa kollha tieghu ghaliex I-oper-
azzjoni downstream tas-socjeta Enemalta ma setghetx tigi mahduma
bi profitt fuq il-bazi tal-hlas ta' access ikkontestat; u kif ukoll, tinstab
margni negattiva bejn l-access charge in kwistjoni, inkluzi l-ispejjez tal-
Enemalta stess ghat-twettiq tas-servizzi taghha fuq l-ajruplan, u d-
differenza fil-prezz li s-socjeta Enemalta bdiet titlob lil-linji tal-ajru tal-
klijenti taghha fl-AlM.

»L-Ufficéju jixtieq jigbed ukoll I-attenzjoni ta’ din il-qorti illi rigward I-
argument tas-socjeta appellanti li I-MIA user fee hija “e¢éessiva u
sproporzjonata”, minhabba I-fatt li dan l-istess argument tgajjem ukoll
fikhames aggravju, I-uffic¢ju ha jkun ged iressaq ir-risposta tieghu fuq
dan l-argument fis-sezzjoni tal-hames aggravju.«

28. Ghandu jinghad qgabel xejn illi ma jistax jitgies mhux relevanti I-fatt illi

29.

Enemalta wirtet minghand il-gvern?? l-infrastruttura li trid hlas minghand
ASL biex thalliha tingeda biha, u ma ghamlitx in-nefga kapitali biex
bnietha mix-xejn hi, ghalkemm naturalment kellha taghmel spejjez biex

tadattaha ghall-htigijiet taghha u ghall-manutenzjoni matul is-snin.

Barra minn hekk, [-argument ta’ Enemalta huwa msejjes fuq ezercizzju
maghmul minn PriceWaterhouseCoopers [PwC], imgabbda minnhom, li
izda huwa msejjes fug MIA user fee |li ma huwiex dak applikabbli ghaz-
zmien relevanti, li kien oghla. Huwa minnu illi dan x’aktarx isahhah I-

argument ta’ Enemalta, ghax ifisser illi I-element ta’ MIA user fee huwa

23

Fol. 295 et seq.
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fattur oghla fil-kalkoli u ghandu effett oghla fuq in-nefga finali. Dan huwa
sa certu punt newtralizzat bil-fatt illi PwC issottovalutat fattur iehor tan-
nefga totali?* u, konsegwentement, il-proporzjon tal-kontribut tal-user fee

ghan-nefga totali.

F’kull kaz, jibga' I-fatt illi l-access charge huwa fattur determinanti fin-
nefga totali li kien ikollha thallas ASL biex thaddem il-kuntratt, tant illi I-
Uffic¢ju sab illi, li kieku I-access fee kellu jitgies bhala parti min-nefga ta’
Enemalta stess, langas Enemalta ma kienet tkun tista’ tidhol fis-suq ta’
bejgh ta’ karburant lil-linji tal-ajru — id-downstream market — jekk mhux
b’telf. Dan ifisser illi bis-sahha biss tal-access fee sehhilha lil Enemalta li
telimina lil ASL bhala kompetitur, ghax Enemalta setghet tidhol fis-suq bi
gligh ghax ma thallasx lilha nfisha access fee waqt illi ASL ma setghetx

tidhol fis-suq jekk mhux b’telf ghax ikollha thallas |-access fee lil Enemalta.

Ghal dawn ir-ragunijiet I-aggravju ma jistax jintlaga’.

32. L-ahhar aggravju jghid hekk:

»ll-hames aggravju: Apprezzament hazin tar-rapport ta’ Ryan
Sciberras

»ls-socCjeta appellanti Enemalta tinsab aggravata mid-decizjoni tal-
ewwel gorti ... minhabba |i ma apprezzatx id-diskrepanzi senjalati mid-
ditta PricewaterhouseCoopers, senjatament bir-rapport tekniku ta’
Ryan Sciberras a folio 605, li juru li ma kien hemm Il-ebda margin
squeeze u dan ghas-segwenti ragunijiet:

»a. L-average price differential li kellu jintuza ghal kalkolu huwa ta
16.501 USC/USG u dan ikkalkulat fuq il-klijenti kollha tas-socjeta
Enemalta u mhux biss I-Air Malta, li maghhom hemm marbuta xi
efficjenzi inter alia minhabba li I-flotta kienet tiritorna kollha lura
Malta bil-lejl.

»b. ll-user fee imposta mis-soéjeta MIA kienet ecéessiva u spro-
porzjonata u ghalhekk ma kellhiex tintuza dik tal-2004 imma rata

24

PwC iqisu illi incumbent’s into-plane operational costs huma ta’ 4.445 USC/USG waqt illi
Uffic¢ju gieshom ta’ 7.338 USC/USG.
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ofra li ghandha tkun ragonevoli bhal dik tal-2011 u li bagghet
tintuza sal-lum il-gurnata u sat-2026(!).

»C. L-operating costs tas-socjeta Enemalta kellhom jigu adjusted
ghall-ineffi¢jenzi indikati fir-rapport ta’ Sciberras — kif altrimenti
gabel li jaghmel I-istess Uffic¢ju appellat.

»Fil-fatt, fl-assjem ta’ dawn ir-ragunijiet, huwa ¢ar li ma kien hemm |-
ebda margin squeeze u dan ghaliex jirrizulta li abbazi tal-average
price differential kien ser jibga’ profitt wara li zzid I-access charge u I-
ispejjez |-ohra li socjeta fid-downstream market kienet prezunta li ser
tbati. Dan muri fit-tabella segwenti a folio 605:

»

:  Asper:

Adjusted |  OFC'si

Amounts in US cents/ US gallon computation i workings
Average price differential charged in 2006 16.501 16.501
Enemalta access charge to ASL 6.450 6.450
Incumbent's into plane operational costs 4445 | 7.338
MIA user fees 1211 5.823 |
Interest expense 2431 § 2431
Refuellers depreciation 0286 | 0.286:
Total costs attributable to Enemalta's into g
plane services in FY06 14823 | 22329 i
‘Net Margn 168 (5.83)!

»L-ewwel gorti skartat sommarjament ir-rapport tas-sur Sciberras billi
ma gablitx mieghu (skorrettement kif senjalat fl-ewwel aggravju aktar
il fug) fuqg il-kwistjoni tal-MIA user fee minghajr ma gharblet jew
apprezzat iz-zewg aspetti l-ohra fundamentali ghal konkluzjoni
erronea li kien hemm margin squeeze: (i) average price differential li
kellu jintuza ghal kalkolu huwa ta 16.501 USC/USG u dan ikkalkulat
fuq il-klijenti kollha tas-socjeta appellanti Enemalta u mhux biss I-Air
Malta; u (ii) l-operating costs tas-socjeta appellanti kellhom jigu
adjusted ghall-ineffi¢jenzi. Dan in-nuggas ta’ gharbiel u apprezzament
sempli¢iment gie gustifikat, prezumibilment, mill-ewwel qorti kif gej:
“diversi aspetti ohra ghalkemm interessanti huma irrelevanti ghall-
konkluzjoni gusta raggunta mill-Uffic¢ju”.

»ls-soc¢jeta appellanti ma tistax tagbel ma’ din il-konkluzjoni ghaliex
dawn iz-zewg aspetti setghu kienu materjali sabiex I-ewwel qorti tvarja
d-decizjoni taghha fuq I-ezistenza tal-margin squeeze u dan kif spejgat
fir-rapport tas-sur Sciberras«

33. L-uffic¢ju wiegeb hekk:
»ll-kwistjoni mressga mis-soc¢jeta appellanti rigward |-average price

differential

»Fuq dan il-punt, I-Uffic¢ju jhossu konfuz fuq l-argument imressaq mis-
soc¢jeta appellanti ghaliex, kif sostniet is-socjeta appellanti permezz
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tat-tabella riprodotta [fir-rikors tal-appell], fejn jidhol I-average price
differential, iz-zewg partijiet geghdin jagblu fuq il-prezz jigifieri dak ta’
16.501 USC/USG, u filfatt dan johrog car fit-tabella.

»ld-differenza fin-net margin bejn il-komputazzjonijiet tal-Uffic¢ju u
dawk mahduma minn PricewaterhouseCoopers huma rizultat ta’ diver-
genzi fejn jidhlu I-MIA user fees u l-incumbent’s into-plane operational
costs.

»ll-kwistjoni mressga mis-socjeta appellanti rigward I-MIA user fees

»F’dan ir-rigward, is-so¢jeta appellanti gieghda targumenta li I-MIA
user fee li kellha tigi kwotata fil-komputazzjoni tal-Uffi¢cju kellha tkun
dik tal-2011 u mhux kif kienet fiz-zmien fil-perjodu tal-allegat ksur
jigifieri bejn |-4 ta’ Ottubru 2004 sa Dicembru 2008 minhabba li skont
is-so¢jeta appellanti din kienet wahda “ec¢essiva u sproporzjonata”.

»Hekk kif johrog minn dokument ipprezentat mill-Inginier Martin
Dalmas bhala head of operations fi hdan |-AIM, ghas-sena 2004 il
quddiem, ir-rata tal-user fee Ii kienet tigi imposta fuq is-socjeta
Enemalta mill-AIM ghall-groundhandling services, kienet tammonta
ghal Euro 0.0125 / Litre ta’ karburant tal-avjazzjoni.

»Skont I-istess dokument, din ir-rata kienet giet riveduta fApril tas-
sena 2011 fejn din saret Euro 0.0026 / Litru ta’ karburant tal-avjazzjoni.

»Ir-raguni ghaliex PricewaterhouseCoopers ma gablitx mal-komput-
azzjoni tal-Ufficcju hija ghaliex hija hadmet fuqg ir-rata kif hija
prezentament u mhux kif kienet fiz-zmien meta sehh il-kaz. ... ... ...

»lsegwi ghalhekk illi I-komputazzjoni tal-PwC ma tirriflettix il-user fee li
kienet ser tigi imposta fiz-zmien meta sar l-ilment imma kif giet
riveduta wara li ghalqu s-seba’ snin tat-tender li rebhet I-ASL u liema
ammont ta’ user fee naturalment ma japplikax ghall-kaz in kwistjoni.
Kif diga gie osservat aktar qabel, I-imgieba ta’ intrapriza dominanti
ghandha titgies jekk hijiex abbuziva fil-mument meta sar I-ilment

»ll-kwistjoni mressga mis-socjeta appellanti rigward |-argument i |-
operating costs tas-soc¢jetda Enemalta kellhom jigu adjusted ghall-
ineffi¢jenzi indikati fir-rapport ta’ Sciberras

»Ta’ min jigbed l-attenzjoni ta’ din il-Qorti tal-Appell li I-Uffi¢¢ju wettaq
[-equally efficient competitor test sabiex jiddetermina jekk hemmx
pressjoni fuqg il-margni ta’ prezzijiet, billi uza l-istruttura tal-ispejjez
operattivi tas-soc¢jeta Enemalta ghas-sena finanzjarja 2006, liema
informazzjoni giet estratta minn kontijiet segregati tal-operazzjonijiet
tal-avjazzjoni tas-socjeta Enemalta.

»L-Ufficcju ... kellu jikkonsidra I-ineffi¢jenzi kollha tal-Enemalta dags li
kieku kienu ser jissussistu fil-kaz tal-ASL, ghaliex it-test tal-Kum-
missjoni jiddeskrivi specifikament illi |-kompetitur li ghandu jigi
analizzat irid ikun daqgs li kieku huwa “as efficient”. Filfatt, dan I-
argument huwa ben spjegat fid-dokument dwar Margin Squeeze tal-
OECD:
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34.

35.

36.

»“... it follows clearly from case-law that the abusive nature of a
dominant undertaking’s pricing strategies is to be determined in
principle on the basis of its own situation, and therefore on the
basis of its own charges and costs, rather than on the basis of the
situation of actual or potential competitiors.”?®

»L-Uffic¢ju jirrimarka illi li kieku kien isir hekk kif bdew jissuggerixxu r-
rapprezentanti tas-socjeta Enemalta, u cioe li jigu kkunsidrati n-
nugqasijiet illi kellhom is-soc¢jeta Enemalta, u jinghad li I-ASL ma kinitx
ser tbati minnhom, inkunu geghdin immorru kontra I-prin¢ipju nnifsu u
I-ghan ewlieni li ghandu dan l-equally efficient competitor test.
Principalment, |-ghan tat-test huwa li jistabbilixxi jekk dak |-agir adottat
mill-intrapriza dominanti huwiex kapaci jelimina kompetitur mis-suq li
jkun dagstant iehor efficjenti u b’mod ugwali dags I-intrapriza domin-
anti. ... ...

»Ghal din ir-raguni is-sistema adottata mill-Uffic¢ju f'dan ir-rigward hija
konformi mal-gurisprudenza tal-Qorti tal-Gustizzja Ewropea.«

L-argumenti ta’ Enemalta huma tlieta: i. I-average price differential li kellu
jintuza ghal kalkolu huwa ta’ 16.501 USC/USG u dan ikkalkulat fuq il-
klijenti kollha ta’ Enemalta u mhux biss Air Malta; ii. I-MIA user fee kienet
eccessiva u sproporzjonata u ghalhekk kellha tintuza rata ohra — dik tal-
2011 li ghadha tintuza sallum — u mhux dik applikabbli fiz-zmien relevanti;

u iii. kellu jittiehed gies tal-“inefficjenzi” ta’ Enemalta.

Kif jidher mit-tabella fir-rikors tal-appell, I-average price differential megjus
mill-Uffic¢ju huwa 16.501 USC/USG, I-istess bhal dak li fuqu mxew PwC
mgabbda minn Enemalta. Ma jidhirx illi I-Uffi¢¢ju hadem fuq prezz ghal Air
Malta u iehor ghal-linji I-ohra, u ghalhekk ma jidhirx li I-appellanti ghandha

x'tilmenta dwar dan.

Dwar il-MIA user fee “ec¢essiva u sproporzjonata” u li ghalhekk ghandha

tintuza rata ohra, ga rajna fil-konsiderazzjonijiet dwar l-ewwel aggravju?® li

25
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»Dokument dwar Margin Squeeze tal-OECD, para. 188«

Para. 28, supra
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dan ma jibdilx il-fatt illi kienet |-access fee ta’ Enemalta stess li ghalget is-

suq ghall-kompetizzjoni.

L-anhar argument hu x'aktarx enigmatiku. Il-ligi tal-kompetizzjoni hija
mahsuba biex theggeg lill-operaturi jimxu b’efficjenza, u mhux biex
tipprotegi l-inefficjenza, bhallikieku operatur inefficjenti jista’ jingeda bl-
inefficjenza tieghu bhala argument biex jaghlaq is-suq sabiex ikun jista’
jkompli miexi b’inefficjenza bla ma jhabbel rasu li operaturi aktar efficjenti

minnu jistghu jidhlulu fis-suq.

Barra minn hekk, fkull kaz I-Uffic¢ju fil-kalkoli tieghu gies il-prezzijiet u n-
nefgiet kif hargu mill-kontijiet ta’ Enemalta u ghalhekk dagslikieku I-
kompetitur jimxi bl-istess effi¢jenza jew ineffi¢jenza tal-appellanti. Ghal-

hekk ma hu mehtieg ebda aggustament fil-kakloli tal-Uffi¢cju.

Dan l-aggravju wkoll, ghalhekk, ma jistax jintlaga’.

Ghal dawn ir-ragunijiet il-gorti tichad |-appell u tikkonferma s-sentenza

appellata.

L-ispejjez tal-appell thallashom I-appellanti Enemalta.

Giannino Caruana Demajo Anthony Ellul Mark Simiana
President Imhallef Imhallef

Deputat Registratur
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