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QORTI KRIMINALI
Onor. Imhallef Dr. Neville Camilleri
B.A., M.A. (Fin. Serv.), LL.D., Dip. Trib. Eccles. Melit.

Att ta” Akkuza Numru 33/2024/1

Ir-Repubblika ta” Malta
VS.

Justin Farrugia

[Hum 12 ta’ Gunju 2025

I1-Qorti,

1. Rat I-Att ta’ Akkuza kontra l-akkuzat Justin Farrugia,
detentur tal-Karta tal-Identita” bin-Numru 228891(M), 1li bih huwa

gie akkuzat mill-Avukat Generali f'isem ir-Repubblika ta’ Malta
bis-segwenti:

L-Ewwel (1) Kap
Pussess tal-pjanta cannabis mhux ghall-uzu esklussiv
tieghu
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Talli fit-tmienja (8) ta” Lulju tas-sena elfejn u dsatax
(2019) gewwa l-gzejjer Maltin, kellu fil-pussess tieghu
l-pjanta cannabis kollha jew bi¢¢a minnha u dan meta
ma kienx fil-pussess ta’ awtorizzazzjoni ghall-
importazzjoni jew ghall-esportazzjoni mahrug mit-
tabib principali tal-gvern skont id-dispozizzjonijiet tat-
Taqsima VI tal-Ordinanza dwar il-Medic¢ini Perikoluzi,
u meta ma kienx bil-licenzja jew xort’ohra awtorizzat
jimmanifattura jew iforni d-droga msemmija, u ma
kienx b’xi mod iehor bil-licenzja moghtija mill-
Ministru responsabbli ghad-Dipartiment tas-Sahha u
ma kienx awtorizzat bir-Regoli tal-1939 ghall-Kontroll
Intern fuq id-Drogi Perikoluzi jew b’xi awtorita’
moghtija mill-Ministru responsabbli ghad-
Dipartiment tas-Sahha li jkollu dik id-droga fil-
pussess tieghu, u dik id-droga ma gietx fornuta lilu
ghall-uzu tieghu skont ricetta kif provdut fir-regoli
msemmija, b’dan illi r-reat kien wiehed kommess taht
¢irkostanzi li juru li dak il-pussess ma kienx ghall-uzu
esklussiv tieghu.

It-Tieni (2) Kap
Pussess tad-droga kokajina mhux ghall-uzu esklussiv

tieghu

Talli fit-tmienja (8) ta” Lulju tas-sena elfejn u dsatax
(2019), f'dawn il-gzejjer, kellu fil-pussess tieghu d-
droga kokajina meta ma kienx fil-pussess ta’
awtorizzazzjoni  ghall-importazzjoni jew  ghall-
esportazzjoni mahrug mit-Tabib Prin¢ipali tal-Gvern
skont id-disposizzjonijiet tat-Taqsima VI ta’ I-
Ordinanza dwar il-Medic¢ini Perikoluzi, u meta ma
kienx bil-licenzja jew xort'ohra awtorizzat 1li
jimmanifattura jew iforni d-droga msemmija, u ma
kienx b’xi mod iehor bil-licenzja moghtija mill-
Ministru responsabbli ghad-Dipartiment tas-Sahha u
ma kienx awtorizzat bir-Regoli ta’” 1-1939 ghall-Kontroll
Intern fuq id-Drogi Perikoluzi jew b’xi awtorita’
moghtija mill-Ministru responsabbli ghad-
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Dipartiment tas-Sahha 1li jkollu dik id-droga fil-
pussess tieghu, u dik id-droga ma gietx fornita lilu
ghall-uzu tieghu skont ricetta kif provdut fir-Regoli
msemmija, b’dan li r-reat kien wiehed kommess taht
¢irkostanzi li juru li dak il-pussess ma kienx ghall-uzu
esklussiv tieghu.

It-Tielet (3) Kap
Sewgan ta’ vettura b’'mod traskurat u perikoluz u bla
kont

Talli fit-tmienja (8) ta’” Lulju tas-sena elfejn u dsatax
(2019), f'dawn il-gzejjer, saq vettura bil-mutur tal-
ghamla Toyota, bin-numru ta’ registrazzjoni LCF 228
jew vettura ohra minghajr ma kellu licenzja tas-
sewqan jew vettura bil-mutur jew vettura ohra li ma
jkollhiex li¢enzja, jew sagha b’nuqqas ta’ kont, bi
traskuragni, jew b’'mod perikoluz.

Ir-Raba’ (4) Kap
Sewgan ta’ karozza minghajr ma kellu licenzja tas-

sewdan

Talli fit-tmienja (8) ta’” Lulju tas-sena elfejn u dsatax
(2019), f'dawn il-gzejjer, saq vettura bil-mutur tal-
ghamla Toyota, bin-numru ta’ registrazzjoni LCF 228
jew vettura ohra minghajr ma kellu licenzja tas-
sewqan jew vettura bil-mutur jew vettura ohra li ma
jkollhiex licenzja, jew sagha b'nuqqas ta’” kont, bi
traskuragni, jew b’'mod perikoluz.

I1-Hames Kap
Sewgan ta’ vettura minghajr ma kienet koperta bil-
polza tal-assigurazzjoni

Talli fit-tmienja (8) ta’” Lulju tas-sena elfejn u dsatax
(2019), f'dawn il-gzejjer, saq vettura bin-numru tar-
registrazzjoni LCF 228, tal-ghamla Toyota minghajr ma
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kien hemm fis-sehh polza tal-assigurazzjoni dwar
riskji ta’ terzi persuni.

Is-Sitt Kap
B’'nuqgas ta’ hsieb, bi traskuragni jew b'’nuqgqgas ta’ hila

fl-arti jew professjoni, jew b’'nugqgas ta’ tharis ta’
regolamenti kkaguna hsara fuq il-vetturi bin-numru ta’
registrazzjoni HBN 285, KBH 031 u IBW 182

Talli fit-tmienja (8) ta” Lulju tas-sena elfejn u dsatax
(2019), f’dawn il-Gzejjer, b’nuqqas ta” hsieb, bi
traskuragni jew b’'nuqqas ta’ hila fl-arti jew professjoni
tieghu, jew b’nuqqas ta’ tharis ta” regolamenti, waqt li
kien qieghed isuq vettura tal-ghamla Toyota bin-
numru ta’ registrazzjoni LCF 228, ikkaguna hruq, jew
ghamel xi hsara jew hassar, jew gharraq il-vetturi KBH
031, IBW 182 u HBN 285, ghad-detriment ta” Sharon
Bonnici, Maria Theresa Piscopo u Christine Marie
Bezzina.

Is-Seba’ Kap
Hassar hwejjeg haddiehor b’'mod volontarju

Talli fit-tmienja (8) ta’” Lulju tas-sena elfejn u dsatax
(2019), f'dawn il-gzejjer, volontarjament hassar, ghamel
hsara, jew gharraq hwejjeg haddiehor, mobbli jew
immobbli c¢ioe karozza tal-ghamla Ford bin-numru ta’
registrazzjoni MQZ 681 tal-kumpanija Go Hire
Limited, fejn l-ammont ta” hsara ma kienx jiskorri 1-
elfejn u hames mitt Euro (€2500), izda kien iktar minn
mitejn u hamsin Euro (€250).

It-Tmien Kap
Ghamel rezistenza bi vjolenza jew hebb b’xorta ohra
kontra nies inkarigati minn servizz pubbliku

Talli fit-tmienja (8) ta” Lulju tas-sena elfejn u dsatax
(2019), f’dawn il-gzejjer, attakka jew ghamel rezistenza
bi vjolenza jew b’hebb, ta” xorta li ma titqiesx vjolenza
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pubblika, kontra persuna nkarigata skont il-ligi minn
servizz pubbliku, filwaqt li kienet qed tagixxi ghall-
ezekuzzjoni tal-ligi jew ta” ordni moghti skont il-ligi
mill-awtorita” kompetenti.

Id-Disa’ Kap
Sewgqan ta’ karozza kontra s-sinjali tat-traffiku

Talli fit-tmienja (8) ta’” Lulju tas-sena elfejn u dsatax
(2019), f’"dawn il-gzejjer, waqt li kien qieghed isuq
karozza LCF 228 tal-ghamla Toyota saq b’'mod li kiser
sinjal li juri li ma hemmx dhul hekk kif indikat f’dik
il-lokalita’.

L-Ghaxar Kap
Hasil ta’ flus derivanti mill-kriminalita’

Talli f"dawn il-GZejjer, matul ix-xahar ta” Lulju tas-
sena elfejn u dsatax (2019) u/jew fix-xhur u/jew fis-snin
ta’ qabel, b’diversi atti maghmulin minnu, ukoll jekk
fi zZminijiet differenti u li jkunu jiksru I-istess
dispozizzjoni tal-Ligi u maghmulin b’rizoluzzjoni
wahda, ikkommetta d-delitt ta” money laundering billi
wettaq:

(i) il-konversjoni jew trasferiment ta” proprjeta’ meta
wiehed ikun jaf jew jissuspetta li dik il-proprjeta’
tkun direttament jew indirettament inkisbet minn,
jew mir-rikavat ta” attivita” kriminali jew minn att
jew atti ta’ partecipazzjoni f’attivita’ kriminali,
ghall-iskop ta’ jew skopijiet ta” habi jew wiri haga
b’ohra ta’ l-origini tal-proprjeta’ jew ta’ ghoti ta’
ghajnuna lil xi persuna jew persuni involuti jew
koncernati f’ attivita” kriminali;

(i) il-habi jew wiri haga b’ohra tal-veri xorta,
provenjenza, lok, dispozizzjoni, moviment ta’
jeddijiet rigward, fi jew fuq proprjeta’, meta
wiehed ikun jaf jew jissuspetta li dik il-proprjeta’

5



33/2024/1 NC

tkun inkisbet direttament jew indirettament minn
attivita’ kriminali jew minn att jew atti ta’
partecipazzjoni f’attivita” kriminali;

(iii) l-akkwist, pussess jew uzu ta’ proprjeta’ meta
wiehed ikun jaf jew jissuspetta 1li l-istess
proprjeta” tkun inkisbet jew originat direttament
jew indirettament minn attivita’ kriminali jew
minn att jew atti ta’ partecipazzjoni f’attivita’
kriminali;

(iv) ir-ritenzjoni minghajr skuza ragonevoli ta’

proprjeta’ meta wiehed ikun jaf jew jissuspetta li

l-istess proprjeta’” tkun inkisbet jew originat

direttament jew indirettament minn attivita’
kriminali jew minn att jew atti ta” partec¢ipazzjoni
f’attivita’ kriminali;

(v) it-tentattiv ta’ xi hwejjeg jew attivitajiet definiti
fis-sub-paragrafi (i), (ii), (iii) u (iv) ta” hawn fuq;

(vi) l-agir bhala kompli¢i rigward xi wahda mill-
hwejjeg jew attivitajiet definiti fis-sub-paragrafi
(1), (i), (iii), (iv) u (v) ta” hawn fuq.

2.  Rat in-Nota tal-Eccezzjonijiet tal-akkuzat Justin Farrugia,
flimkien mal-Lista tax-Xhieda u l-Lista ta” Dokumenti pprezentati
fil-11 ta’ Settembru 2024.1

3. Rat ir-Risposta tal-Avukat Generali pprezentata fil-11 ta’
Dicembru 2024> ghan-Nota ta’ Eccezzjonijiet tal-akkuzat Justin
Farrugia.

4. Rat l-atti processwali kollha, inkluz l-atti tal-kumpilazzjoni
sabiex tindaga dwar l-ec¢¢ezzjonijiet li jridu jigu decizi.

1A fol. 43 et seq.
2 A fol. 64 et seq.
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5.  Semghet is-sottomissjonijiet finali bil-fomm.
Ikkunsidrat

6. Illi din hija sentenza dwar l-e¢¢ezzjonijiet preliminari li I-
akkuzat f'dan il-kaz ressaq fin-Nota tieghu hawn fuq imsemmija.
Ghal kull buon jinghad li l-atti tal-kumpilazzjoni f'dan il-kaz
huma tnejn: wiehed bin-numru 404/2019 li jirrigwarda lil Justin
Farrugia wahdu u iehor bin-numru 319/2021 li jirrigwarda lil
Yasmin Dimech u lil Justin Farrugia fejn fI-20 ta” Marzu 2024 il-
Prosekuzzjoni talbu lill-Qorti tal-Magistrati (Malta) bhala Qorti
Istruttorja li jkun hemm separazzjoni tal-gudizzju bejn Yasmin
Dimech u Justin Farrugia, liema talba giet milqugha b’dan illi 1-
proceduri separati kontra Justin Farrugia gew moghtija n-numru
236/2024.

7. 1lli qabel tipprocedi ulterjorment ikun opportun li din il-Qorti
tinnota li 1-ec¢ezzjonijiet tal-akkuzat huma maqsuma fi tnejn: Parti
“A” u Parti “B”. Filwaqt 1li Parti “A” ¢ggib it-titolu “Dwar I-
Inammissibilita” ta” Provi fil-atti kumpilatorji bin-numru
319/2021” fejn fiha hemm erba’ eccezzjonijiet enumerati minn
numru wiehed (1) san-numru erbgha (4), Parti “B” ggib it-titolu:
“Dwar l-Inammissibilita” ta” Provi fil-atti kumpilatorji bin-numru
404/2019” f'liema parti hemm ec¢c¢ezzjoni wahda biss bin-numru
wiehed (1).

Ikkunsidrat

Parti A (Dwar l-Inammissibilita’ ta’ Provi fl-atti kumpilatorji
bin-Numru 319/2021)

L-Ewwel E¢¢ezzjoni

8. 1Illi fl-ewwel eccezzjoni tieghu, l-akkuzat jecepixxi I-
inammissibbilta” ta” kwalunkwe stqarrija u dikjarazzjoni verbali
rilaxxata minn Yasmin Dimech fil-konfront tieghu minhabba li
hija ko-akkuzata u kif ukoll minhabba l-istatus taghha ta’
koabitanti tieghu. Jishaq li semmai kwalsiasi prova naxxenti minn
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tali stqarrija u dikjarazzjoni verbali taghmel prova biss fil-
konfront taghha. Fis-sottomissjonijiet bil-fomm li nstemghu
quddiem din il-Qorti nghad ukoll li Dimech hija omm iz-zewgt
ulied tal-akkuzat.

9. 1lli ghal din l-e¢¢ezzjoni, fir-Risposta tieghu 1-Avukat Generali
jwiegeb billi jghid li konfessjoni tista” tintuza biss kontra minn
jaghmilha u ma sservix ta’ pregudizzju kontra terzi. Ikompli li
Yasmin Dimech hija mixlija biss b’money laundering u ghalhekk hu
evidenti allura li dik l-istqarrija ma tistax la tintwera lill-gurati u
angas ma tista’ tintuza kontra l-akkuzat. Jishaq li dik l-istqarrija
ghandha sservi biss ai fini ta” kontroll u fl-eventwalita” li tixhed
Yasmin Dimech waqt il-guri. Jghid li fit-termini ta” Artikolu 635
tal-Kapitolu 9 tal-Ligijiet ta” Malta, Yasmin Dimech jirrizulta li hija
koabitanti allura ma tistax tingieb bhala xhud kontra l-akkuzat
t'dawn il-proceduri u jitlob li din il-kwistjoni tigi sorvolata waqt
ic-celebrazzjoni tal-guri fejn jekk Yasmin Dimech tkun ghadha
tikkoabita mal-akkuzat ghandu jigi applikat Artikolu 635. Jispjega
li x’aktarx meta jsehh dan il-guri, Yasmin Dimech mhux ser tkun
ghadha ko-akkuzata u allura tkun tista’ tigi prodotta bhala xhud
fil-proceduri kontra l-akkuzat Farrugia u dan dejjem jekk ma
tkunx ghadha tghix mal-akkuzat.

10. Il din il-Qorti tibda billi tinnota 1i a fol. 585 et seq. (Vol. III tal-
atti tal-kumpilazzjoni bin-numru 319/2021 ossia 236/2024) hemm
traskrizzjoni tal-istqarrija ta” Yasmin Dimech fejn hija ghazlet li
ma twegibx ghad-domandi maghmula lilha ghajr ghal dawk li
jirrigwardaw l-identita’ taghha u jekk gietx moghtija lista tad-
drittijiet taghha, jekk inghatax twissija u jekk inghatax dritt li
tikkonsulta mal-avukat taghha.

11. Il jkun opportun li din il-Qorti tibda billi taghmel riferenza
ghas-sentenza moghtija fil-5 ta” Marzu 2021 fl-ismijiet Il1-Pulizija
vs. Rita Bonnici et fejn il-Qorti tal-Magistrati (Malta) bhala Qorti
ta’ Gudikatura Kriminali qalet is-segwenti:

“Dwar imbaghad ix-xhieda moghtija minn Eric James
Bonnici, Joseph Zammit, Johnathon Abela, Rita Bonnici u
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Francesca Zammit, u ¢ioé minn dawn il-persuni li huma
lkoll akkuzati in konnessjoni ma” din l-istess glieda, u li
l-istess kaz ghadu mhux deciz, ghandha ssir referenza
ghal dak li ntqal minn din il-Qorti hekk kif diversament
ippreseduta, fl-ismijiet, Il-Pulizija (Spettur Jeffrey
Scicluna, Spettur Priscilla Caruana Lee) vs. Omissis,
Anthony Galea fil-25 ta” Marzu, 2019:

“Id-difiza tal-imputat sostniet li l-istqarrija tal-ko-
imputat ma hiex ammissibbli bhala prova fdin il-
kawza. L-artikolu 658 huwa pjuttost car fir-regoli li
jistabbilixxi dwar meta u fejn stqarrija ta’ ko-
akkuzat hija ammissibbli bhala prova favur jew
kontra ko-akkuzat iehor, u f'liema kontest ko-akkuzat
jista’ jixhed fil-konfront ta’ ko-akkuzat iehor.

Dak enuncjat fl-Artikolu 636(a) u (b) tal-Kodici
Kriminali, u anke minn Surisprudenza tal-Qrati
taghna juru fejn ix-xhieda tal-ko-akkuzat ma
tikkostitwixxi ebda prova, la kontra u langas favur I-
akkuzat jew Il-akkuzati I-ohra, u b’hekk mhux
ammissibbli bhala tali.

Din ir-regola hija desunta a contrario sensu minn
dak 1i jipprovdi I-paragrafu (b) tal-artikolu 636, fis-
sens li I-ko-akkuzat isir xhud kompetenti fir-rigward
ta” ko-akkuzat, biss wara illi I-kaz fil-konfront tieghu
jkun die definittavament deciz. Fil-kaz odjern, il-kaz
kontra l-ko-akkuzat Gilbert Galea ghadu mhux
deciz.

Id-difiza ssostni li hawn tapplika r-regola indikata, u
b’hekk dak kollu i gqal il-ko-imputat mhux
ammissibbi fil-konfront ta” xulxin.

[I-Qrati  taghna  kellhom  l-opportunita i
jippronunzjaw ruhhom fuq dan il-principju f diversi
kazijiet fosthom Sua Maesta r-Re vs. Carmelo
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Cutajar ed altri, Qorti Kriminali 18 ta’ Jannar,
1927; Il-Pulizija wvs. Toni Pisani Appell
Kriminali 11 ta’ Novembru, 1944; II-Maesta
tieghu r-Re vs. Karmenu Vella, Qorti Kriminali 3
ta” Dicembru, 1947; The Police vs. Alfred W.
Luck et, Appell Kriminali 25 ta’ April, 1949; Ir-
Repubblika ta’ Malta vs. Faustino Barbara,
Appell Kriminali 19 ta’ Jannar, 1996; I1-Pulizija
vs. Nasher Eshtewi Be Hag et, Appell Kriminali 2
ta’ Frar, 1996, Il-Pulizija vs. Carmelo Camilleri
u Theresa Agius, Appell Kriminali 11 ta” Lulju,
1997, u Ir-Repubblika ta’ Malta vs. Domenic
Zammit et Appell Kriminali 31 ta’ Lulju, 1998, Ir-
Repubblika ta’ Malta vs. Ian Farrugia, Qorti
Kriminali Digriet Datat 22 ta” Dicembru, 1998.

Din ir-regola giet interpretata u estiza mill-
gurisprudenza biex anki tkopri kazijiet fejn persuni
li jkunu akkuzati bl-istess reat imma fi proceduri
separati ma jkunux meqjusa bhala xhieda kompetenti
u producibbli kontro gol-akkuzati jew ko-imputati
ohrajn, hlief meta I-process tax-xhud ikun gie deciz
definittivament.

11-Qorti tal-Appell Kriminali fis-sentenza fl-ismijiet
“Il-Pulizija vs. Omissis u Saada Sammut”
spjegat li:

“Hekk di fatti kien gie ritenut mill-Qorti Kriminali
b'Digriet tat-22 ta’ Dicembru, 1998 fil-kawza “Ir-
Repubblika ta’ Malta vs. Ian Farrugia”. Dik il-
Qorti, f'dak id-Digriet, wara li ghamlet riferenza
ghall-gurisprudenza hemm  Ccitata, rriteniet i
persuna li tkun akkuzata, kemm bhala komplici kif
ukoll bhala ko-awtur, bl-istess reat migjub kontra
dak l-akkuzat I-iehor ma tistax tingieb bhala xhud
favur jew kontra dak I-akkuzat l-iehor sakemm il-kaz
taghha ma jkunx gie definittivament deciz u li dan
il-principju japplika sija jekk dik il-persuna tkun diet
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akkuzata fl-istess kawza tal-akkuzat l-iehor — b'mod
li jkun hemm “ko-akkuzati” fil-veru sens tal-kelma —
u sija jekk tkun akkuzata fi proceduri separati. II-
bazi ta’ dan il-principju hu l-arqument “a contrario
sensu” li jitnissel mill-paragrafu (b) tal-Artikolu
636 tal-Kodici Kriminali. Konsegwentement dik il-
Qorti kienet iddecidiet li dak ix-xhud li kien akkuzat
bhala ko-awtur bl-istess reat li bih l-akkuzat kien
jinsab akkuzat, ma hux kompetenti li jixhed, gabel
ma l-kaz tieghu jghaddi in gudikat. (Ara ukoll fI-
istess sens Digriet tal-Qorti Kriminali fil-kawza “Ir-
Repubblika ta’ Malta vs. Brian Vella”
[4.2.2004] u ohrajn). L-unika eccezzjoni ghal dir-
regola hi proprju dik kontenuta fl-art. 636(b) li
tirrendi tali xhud kompetenti biex jixhed ghalkemm
ikun imputat tal-istess reat li fuqu tkun mehtiega x-
xhieda tieghu, meta I-Gvern ikun weghdu jew tah I-
impunita’ sabiex hekk ikun jista’ jixhed.”

1I-Qorti  taghmel referenza ukoll  ghad-digriet
imsemmi fid-decizjoni appena kwotata liema digriet
inghata fit-22 ta’ Dicembru 1998 fil-kawza “Ir-
Repubblika ta” Malta vs. lan Farrugia”, fejn il-
Qorti Kriminali qalet hekk:

“Il-gurisprudenza hi ¢ara fuq dan il-punt: persuna li
tkun akkuzata, kemm bhala komplici kif ukoll bhala
ko-awtur, bl-istess reat migjub kontra akkuzat iehor
ma tistax tingieb bhala xhud favur jew kontra dak I-
akkuzat l-iehor sakemm il-kaz taghha ma jkunx gie
definittament deciz. Dan il-principju japplika sia
jekk dik il-persuna tkun giet akkuzata fl-istess kawza
tal-akkuzat l-iehor — b'mod Ii jkun hemm “gol-
akkuzati” fil-veru sens tal-kelma - u sia jekk tkun
akkuzata fi proceduri separati.

[I-Qorti  taghmel referenza wkoll ghas-segwenti
decizjonijiet:
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R. v. Filippo Pace, Qorti Kriminali, 14/11/1890,
Kollezz. Deciz. XI1.531l; P. v. Toni Pisani App.
Krim., 11/11/1944, Kollezz. Deciz. XXXIl.iv.792;
R. v. Karmnu Vella, Qorti Kriminali, 3/12/47,
Kollezz. Deciz. XXXIIl.iv.547; P. v. Alfred W.
Luck et, App. Krim., 25/4/1949, Kollezz. Deciz.
XXXIL1v.870, u Rep. v. Domenic Zammit et,
Qorti  Kriminali, 15/12/1997 kif integrati bid-
decizjoni tal-Qorti ta” I-Appell Kriminali I-istess
ismijiet tal-31/7/1998. II-Qorti tal-Appell Kriminali
fil-kawza fl-ismijiet “Ir-Repubblika ta” Malta vs.
Domenic Zammit et” stqarret li:

“Kwantu ghal dawk ix-xhieda li ged jintalbu mill-
ko-akkuzati, il-gurisprudenza, ibbazata kemm fuq il-
ligi kif ukoll fuq il-buon sens, hi cara. Persuna li
tkun akkuzata, kemm bhala komplici kif ukoll bhala
ko-awtur, bl-istess reat migjub kontra akkuzat iehor
ma tistax tingieb bhala xhud favur jew kontra dak I-
akkuzat l-iehor sakemm il-kaz taghha ma jkunx gie
definittivament deciz. Dan il-principju japplika sia
jekk dik il-persuna tkun akkuzata fl-istess kawza tal-
akkuzat l-iehor — b'mod li jkun hemm “ko-akkuzat”
fil-veru sens tal-kelma - u sia jekk tkun diet
akkuzata fi proceduri separati. Fi kliem il-kompjant
Imhallef William Harding:

“Maltese law, in fact, in section 632, Chapter 12
(Illum 636, Kap. 9), considers as incompetent to give
evidence (except of course, on his own behalf)
anyone charged with the same offence in respect of
which his deposition is required, unless the
proceedings against him are put an end to. Maltese
law does not make any distinction as to whether the
evidence of the codefendant is required by the
prosecution or by another defendant.””

1I-Qorti taghmel referenza ghad-digriet datat 4 ta’
Frar, 2004, fl-ismijiet Ir-Repubblika ta’” Malta vs.
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Brian Vella. Permezz ta’ dan id-digriet, il-Qorti
Kriminali ordnat illi I-guri ta” Brian Vella jigi xolt,
u dan a bazi tal-fatt illi x-xhud Domenic Bonnici,
illi kien akkuzat bl-istess reati bhall-akkuzat, kien
ghadu ma ghaddiex proceduri, u ghalhekk mhux
xhud ammissibbli, kontra jew favur Il-akkuzat ai
termini tal-Kodici Kriminali: “persuna i thkun
akkuzata, kemm bhala komplici kif ukoll bhala
koawtur, bl-istess reat migjub kontra l-akkuzat I-
iehor ma tistax tingieb bhala xhud favur jew kontra
l-iehor sakemm il-kaz taghha ma jkunx gie
definittivament deciz u li dan il-principju japplika
sija jekk dik il-persuna tkun diet akkuzata fl-istess
kawza tal-akkuzat l-iehor b'mod li jkun hemm ko-
akkuzati fil-veru sens tal-kelma u sia jekk tkun
akkuzata fi proceduri separati’.

1I-Qorti taghmel referenza ghad-decizjoni tal-Qorti
tal-Appell Kriminali Il-Pulizija vs. Carmelo
Camilleri u Theresa Agius tal-Imhallef Vincent
DeGaetano tal-11 ta” Lulju, 1997:

“Hu principju elementari tad-dritt ta’ procedura
penali taghna li dak li jistqarr ko-akkuzat, sia jekk
bil-fomm biss u sia jekk bil-miktub, ma jaghmilx
prova la favur u anqas kontra ko-akkuzat iehor. Dan
il-principju jitnissel kemm mill-Artikolu 661 tal-
Kodici Kriminali kif ukoll mill-Artikolu 636(b) tal-
imsemmi Kodici. Infatti l-gurisprudenza taghna
rrikonoxxiet ukoll l-inammissibilita” tax-xhieda tal-
ko-akkuzat kemm-il darba I-kaz tieghu ma jkunx gie
definittivament konkluz”.

1I-Qorti tfakkar fArtikolu 661 tal-Kodici Kriminali
fejn hemm imnizzel li “Konfessjoni ma taghmilx
prova hlief kontra min jaghmilha u mhix ta’
pregudizzju ghal ebda persuna ohra.””
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12. Il filwagqt li din il-Qorti taghmel taghha dak citat hawn fuq
pero’ fl-istess waqt hija tal-fehma li ghadu prematur li f'dan 1-
istadju din il-Qorti taderixxi ma’ dak imsemmi mill-akkuzat fl-
eccezzjoni in ezami u dana peress li sakemm jigi celebrat il-guri
jistghu jsehhu dak li I-Avukat Generali jsemmi fir-Risposta tieghu
dwar din l-e¢cezzjoni. Ghaldagstant l-ec¢ezzjoni in ezami ged tigi
michuda.

Ikkunsidrat

Parti A (Dwar l-Inammissibilita’ ta’ Provi fl-atti kumpilatorji
bin-Numru 319/2021)

It-Tieni E¢¢ezzjoni

13. Illi fit-tieni eccezzjoni tieghu l-akkuzat jecepixxi I-
inammissibilita’ tal-istqarrija rilaxxata minnu fis-17 ta’ Ottubru
2014 u dana minhabba li ma giex moghti l-jedd tal-assistenza
legali waqt l-interrogazzjoni. Jishaq li l-istqarrija tikser il-jeddijiet
fundamentali tieghu bil-konsegwenza li ma ghandhiex tittiehed in
konsiderazzjoni mill-gurati.

14. Illi dwar din l-ec¢cezzjoni, fir-Risposta tieghu I-Avukat
Generali jirrimetti ruhu ghas-savju gudizzju ta’” din il-Qorti.

15. Illi gabel tipprocedi ulterjorment dwar l-e¢¢ezzjoni in ezami
jkun opportun li din il-Qorti tinnota li kwasiasi allegazzjoni li
nkissru l-jeddijiet fundamentali tal-akkuzat ma humiex ta’
kompetenza ta” din il-Qorti b’dan illi mhuwiex il-kompitu taghha
li taghmel dikjarazzjoni f'dan ir-rigward.

16. Illi minkejja 1i l-akkuzat jec¢cepixxi l-inammissibilita’ tal-
istqarrija rilaxxata minnu u jaghmel riferenza ghad-data tas-17 ta’
Ottubru 2014 u a fol. 449 tal-atti processwali ghandu jigi nnutat li
huwa ma rrilaxxa 1-ebda stqarrija dakinhar tas-17 ta” Ottubru 2014
pero’ din giet rilaxxata l-ghada ossia fit-18 ta” Ottubru 2014 b’dan
illi a fol. 449 (Vol. III tal-atti tal-kumpilazzjoni bin-numru 319/2021
ossia 236/2024) hemm dikjarazzjoni ta’ rifjut ghal jedd ghal parir
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legali li taghmel riferenza ghas-17 ta’” Ottubru 2014 u a fol. 450 et
seq. (Vol. III tal-istess atti tal-kumpilazzjoni msemmija) hemm I-
istqarrija in kwistjoni.

17. 1lli ghal kull buon fini jinghad li fiz-zmien li l-akkuzat gie
mitlub jirrilaxxa l-istqarrija hawn fuq imsemmija ma kienx ghadu
dahal fis-sehh id-dritt li waqt it-tehid ta’ tali stqarrija huwa jkollu
prezenti mieghu avukat tal-ghazla tieghu. Apparti minn dan, din
il-Qorti hija konxja tal-gurisprudenza li nghatat f'dan ir-rigward
tul is-snin.

18. Illi din il-Qorti taghmel riferenza ghas-sentenza moghtija fl-4
ta” Ottubru 2023 fl-ismijiet The Republic of Malta vs. Omar Bah
(Numru 10/2018) fejn il-Qorti tal-Appell Kriminali (Sede
Superjuri) dwar ec¢cezzjoni simili ghal dik odjerna mqgajjma mill-
akkuzat spjegat hekk:

“11. Now although it is amply clear from the evidence
found in the acts that accused was administered his
rights at law as applicable at the time, and although it is
also uncontested that he availed himself of such right
before being questioned by the police, however there is
no evidence in writing of this request as outlined in
article 355AT. This being premised, however, as the
Attorney General rightly points out respondent’s plea is
directed towards the lack of legal assistance during
interrogation and not prior to being questioned, the
manner and duration of the exercise of this right not
being put into question by accused himself.

12. Now, accused in this case, as in the other cases cited
by the Criminal Court in its judgment, does not attack
the probative value of the statements on any particular
rule of penal law empowering the Court to reject it, but
relies solely on the presumption that admitting this piece
of evidence would prejudice his right to a fair hearing,
having been denied the right to have his lawyer present
during interrogation, resulting therefore, in his opinion,
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to a denial of his right to mount a defence in a situation
where incriminating statements were made to the police.

13. Reference is being made to two recent judgments
which, in this Court’s opinion, shed a clear light on the
correct interpretation of how a statement released by a
suspect without legal assistance at interrogation stage
should be considered, when assessing the weight to be
given to this piece of evidence.

14. “Farrugia vs. Malta” (63041/13) decided on the 7t.
October 2019 and “Stephens vs. Malta” (35989/14)
decided on the 14th. January 2020, set out the principle
that ‘systematic restrictions on the right of access to a
lawyer did not lead to an ab initio violation of the right to
a fair hearing’. These judgments confirmed the position
taken by the Grand Chamber in the Beuze (9t. November
2018) case that in order to establish whether a statement
taken without the assistance of a lawyer is deemed to
violate the accused’s constitutional right to a fair
hearing, one must apply a two-stage test, namely
whether there are compelling reasons to justify the
restriction, together with an examination of the overall
fairness of the proceedings, the Court thus establishing a
test to be carried out on a case-by case basis, rather than
laying out general rules and principles which are to
govern this alleged violation where the right to legal
assistance has been withheld. Each case, thus, has to be
examined on its own merits by applying the Beuze
guidelines to the specific facts presented in every
individual case being assessed.

15. Regarding the first test relating to the concept of
‘compelling reasons’ the European Court in the above-
mentioned cases stated that:

“The fact that there is a general and mandatory
restriction on the right of access to a lawyer, having a
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statutory basis, does not remove the mneed for the
national authorities to ascertain, through an individual
and case-specific assessment, whether there are any
compelling reasons. Where a respondent Government
have convincingly demonstrated the existence of an
urgent need to avert serious adverse consequences for
life, liberty or physical integrity in a given case, this can
amount to a compelling reason to restrict access to legal
advice for the purposes of Article 6 of the Convention”.

16. Referring to the domestic case in issue, it is clear that
this test has not been satisfied, since no compelling
reason was put forward to justify the lack of the presence
of a lawyer during interrogation, other than the fact that
it was not permissible by law at the time when it was
released by accused.

17. However this test alone does not automatically
render such a statement inadmissible at law since the
second test laid out by the ECtHR has to be overcome
when deciding whether a statement should or should
not be expunged from the records of the proceedings.
The ‘overall fairness’ assessment of the proceedings
must be examined in order to assess the weight which is
to be given to the statement released at interrogation
stage, as a piece of evidence when reaching judgement.
The ECtHR provided the following non exhaustive list of
factors to be taken into account.

(a) whether the applicant was particularly
vulnerable, for example by reason of age or
mental capacity;

(b) the legal framework governing the pre-trial
proceedings and the admissibility of evidence at
trial, and whether it was complied with - where
an exclusionary rule applied, it is particularly
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unlikely that the proceedings as a whole would
be considered unfair;

(c) whether the applicant had the opportunity to
challenge the authenticity of the evidence and
oppose its use;

(d) the quality of the evidence and whether the
circumstances in which it was obtained cast
doubt on its reliability or accuracy, taking into
account the degree and nature of any
compulsion;

(e) where evidence was obtained unlawfully, the
unlawfulness in question and, where it stems
from a violation of another Convention Article,
the nature of the violation found;

(f) in the case of a statement, the nature of the
statement and whether it was promptly
retracted or modified;

(g) the use to which the evidence was put, and in
particular whether the evidence formed an
integral or significant part of the probative
evidence upon which the conviction was based,
and the strength of the other evidence in the
case;

(h) whether the assessment of guilt was performed
by professional judges or lay magistrates, or by
lay jurors, and the content of any directions or
guidance given to the latter;

(i) the weight of the public interest in the

investigation and punishment of the particular
offence in issue; and
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(j) other relevant procedural safeguards afforded
by domestic law and practice (ibid., § 150).

18. Since in the present case the proceedings are still at
pretrial stage it would be outside the remit of this Court,
at this juncture, to examine whether these criteria have
been satisfied since the trial has not taken place, and also
because the Court cannot, at this stage enter into the
merits of the case and comment on the weight to be
given to any evidence found in the acts, such exercise
entrusted solely to the jury at the trial, with this Court
also precluded from addressing any matter having
constitutional ramifications. Having thus premised,
however, if at this stage of the proceedings it results to
the Court that any one or more of the criteria laid out by
the ECtHR constitute a serious and blatant prejudice to
the administration of justice then this would justify the
expunging of the statement released by the accused from
the acts prior to the celebration of the trial by jury, and
this in the supreme interest of justice.

19. In this particular case, however, during committal
proceedings, accused did not allege that the police had
exerted pressure on him during interrogation, or that his
statement was obtained by means of promises or
suggestions of favour. He did not allege that he was in a
vulnerable state prior to releasing his statement, nor did
he allege that he was not explained his rights at law,
foremost amongst which his right to silence. Moreover,
it does not appear that accused is alleging that his
statement was released in violation of article 658 of the
Criminal Code. Neither did accused, during committal
proceedings, request to bring forward any evidence
suggesting otherwise and this as was his right in terms
of article 405(5) of the Criminal Code.

[.]
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22. The Court thus concludes that each and every case
has to be examined on its own merits taking into account
the particular circumstances in which the statement was
released by the accused. In this case accused failed to
show, at this stage of the proceedings, the manner in
which his statement released during interrogation is
going to seriously prejudice his right to a fair hearing.
The fact that the statement was given in the absence of a
lawyer does not in itself, in the light of the circumstances
relevant to this case, render this evidence inadmissible at
law.”

19. Illi din il-Qorti taghmel riferenza wkoll ghas-sentenza
moghtija fl-4 ta’ Ottubru 2023 fl-ismijiet Ir-Repubblika ta” Malta
vs. Matthew Zarb et (Numru 17/2013) fejn il-Qorti tal-Appell
Kriminali (Sede Superjuri) qalet hekk:

“19. “Farrugia vs. Malta” (63041/13 deciza fis-7 ta’
Ottubru 2019) u “Stephens vs. Malta” (35989/14) deciza
fl-14 ta” Jannar 2020, fasslu il-principju illi ‘systematic
restrictions on the right of access to a lawyer did not
lead to an ab initio violation of the right to a fair
hearing’. Dawn is-sentenzi jikkonfermaw il-hsieb
adottat precedentement mill-QEDB fil-kaz Beuze fejn
kien stabbilit illi sabiex ikun determinat jekk l-istqarrija
rilaxxata minghajr l-assistenza ta’ avukat twassalx ghal
vjolazzjoni tad-drittijiet tal-akkuzat ghal smigh xieraq,
irid ikun investigat jekk kienx hemm ragunijiet
impellenti li jiggustifikaw din ir-restrizzjoni, u ukoll
ghandu jkun mistharreg il-kriterju tal-hekk imsejjah
“overall fairness” tal-proceduri fl-intier taghhom. Illi
allura 1-QEDB dejjem sahhgqet illi I-evalwazzjoni dwar
jekk sehhitx din il-vjolazzjoni ssir in bazi ghac-
¢irkostanzi fattwali u legali partikolari ghall-kull kaz u li
ghalhekk mhux possibbli li jittiehed appro¢¢ uniku u
uniformi b’'mod generali applikabbli ghal kazijiet kollha
billi kull kaz irid ikun ezaminat ghalih, kif inghad.
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[....]

23. Issa galdarba f'dan il-kaz, il-proceduri ghadhom fi
stadju bikri fejn ghad irid jkun i¢celebrat il-guri, il-Qorti,
ma ghandhiex is-setgha li tezamina Hi jekk dawn il-
kriterji hawn fuq ic¢itati humiex sodisfatti u dan ghaliex,
kif inghad, il-guri ghadu ma sehhx, b’din il-Qorti, u il-
Qorti Kriminali, gabilha ma tistax f'dan l-istadju tidhol
biex tezamina il-mertu tal-kaz u tikkumenta fuq I-
evidenza ikkumpilata, billi dan l-ezer¢izzju ghandu ikun
rimess unikament f’idejn il-gurija popolari, kif lanqgas
tista” din il-Qorti tidhol biex tezamina vjolazzjonijiet ta’
xejra  kostituzzjonali. Maghmula dawn il-
konsiderazzjonijiet, din il-Qorti hija tal-fehma illi huwa
biss fis-sitwazzjoni fejn jirrizultalha, f'dan l-istadju, li
huwa evidenti li xi wahda jew aktar mill-kriterji hawn
fuq stabbiliti ma jistghux ikunu sodisfatti, u li allura jkun
hemm il-periklu li jsehh pregudizzju serju lejn I-
amministrazzjoni tal-gustizzja, illi jista” jkun gustifikat it-
twarrib tal-istqarrija mill-atti u dan qabel ma jkun
¢celebrat il-guri.

[...]

30. Ghalhekk maghmula dawn il-konsiderazzjonijiet, 1-
aggravju sollevat mill-Avukat Generali jisthoqqlu
akkoljiment b’dan illi fil-kors tac¢-celebrazzjoni tal-guri,
wara li jinstemghu il-provi kollha, fl-indirizz finali, 1-
Imhallef togat ghandu jaghti dik id-direzzjoni opportuna
lil gurati dwar il-valur probatorju tal-istqarrijiet rilaxxati
mill-appellati odjerni jekk jirrizulta illi dawn ma
ttiehdux skont il-ligi, jew jekk javveraw irwiehhom
dawk i¢-¢irkostanzi elenkati fil-linji gwida stabbiliti fid-
dec¢izjoni Beuze hawn fuq iccitata. Fuq kollox, ghall-
appellati dejjem jibqghalhom id-dritt li jitolbu revizjoni
tal-verdett u s-sentenza tal-Qorti Kriminali fl-
eventwalita’ li jkun hemm dikjarazzjoni ta’ htija fil-
konfront taghhom.”
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20. i din il-Qorti taghmel riferenza wkoll ghas-sentenza
moghtija fil-31 ta” Mejju 2023 fl-ismijiet Emmanuele Spagnol v. L-
Avukat Generali et (Numru 16/2018/1) fejn il-Qorti

Kostituzzjonali qalet hekk:

“10. I1-Qorti taghraf li kemm fil-gurisprudenza ta” din il-
Qorti u kif ukoll fil-gurisprudenza tal-Qorti Ewropea, il-
fatt wahdu 1i s-suspettat ma kellux il-possibilita 1i jkun
assistit minn avukat waqt l-interrogazzjoni ma jfissirx
awtomatikament li I-uzu ta” dik l-istqarrija fil-proceduri
kriminali kontra tieghu illeda, jew x’aktarx ser jilledi, id-
dritt fundamentali tieghu ghal smigh xieraq. Dan fil-fatt
jaccettah l-attur stess.

[.]

15. Essenzjalment din id-difiza hija msejsa fuq il-
premessa illi allegazzjoni ta” nuqqas smigh xieraq tehtieg
li I-process li minnu jkun qged isir l-ilment jigi ezaminat
fit-totalita” tieghu u mhux jigi maqsum u jsir enfasi fuq
in¢ident wiehed partikolari.

16. Naturalment ladarba f'dan il-kaz il-process kriminali
ghadu ma giex mitmum, ghadu mhux maghruf kif u taht
liema ¢irkostanzi l-appellant ser jigi zvantaggjat. Huwa
¢ertament barra minn loku illi l-ilment de quo agitur jigu
diskussi f'dan l-istadju in wvacuo. I1-Qorti Kriminali
ghadha trid tevalwa l-istqarrijiet li saru u jekk saru jkunx
hemm vjolazzjoni tad-dritt ta” smigh xieraq minhabba 1-
mod kif ittiehdu tenut kont i¢-¢irkostanzi partikolari tal-
kaz li jvarjaw minn kaz ghall-iehor. Hemmx lezjoni tad-
dritt ghalhekk ser jiddependi mill-mod kif il-Qorti
Kriminali tkun trattat l-istqarrijiet u Il-piz moghtija
lilhom fl-assjem tal-provi kollha. Ghal dak li jiswa jista’
jkun il-kaz li 1-Qorti Kriminali fl-ahhar mill-ahhar ma
ssibux hati u ghalhekk hafna mill-preokupazzjonijiet
tieghu dwar l-istqarrijiet jisfaw fix-xejn. Dan biex ma
jinghadx wukoll li anke wara s-sentenza tal-Qorti
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Kriminali hemm il-possibbilita” 1i jsir appell quddiem il-
Qorti tal-Appell Kriminali, li ghandha s-setgha li
ddawwar l-affarijiet. Jigi b’hekk, li l-ilment jekk sehhx
virtwalment xi ksur ta’ drittijiet fundamentali f'dan 1-
istadju huwa ghal kollox prematur.

17. L-appellant ma jistax jaghmilha bhala fatta li huwa
mhuwiex sejjer ikollu smigh xieraq minhabba I-mod ta’
kif ittiehdet l-istqarrija tieghu. Ladarba Il-proceduri
kriminali ghadhom mexjin, allura huwa jgawdi mill-
prezunzjoni tal-inno¢enza.  Tassew il-prosekuzzjoni
ghad trid tipprova l-akkuzi taghha kontra tieghu u I-
istess akkuzat ghad ghandu kull opportunita” i
jiddefendi lilu nnifsu.

18. Ghalhekk il-fatt wahdu li saru stqarrijiet ma ssostnix
l-ilment ta” ksur ta’ jedd ta” smigh xieraq ghaliex din
wahidha mbhijiex determinanti tal-kwistjoni minnu
sollevata, b’dana 1li l-ilment huwa ghal kollox
intempestiv u prematur.”

21. Illi mehud in konsiderazzjoni dak li nghad fis-sentenzi
kkwotati hawn fuq, din il-Qorti tinnota li minn analizi li ghamlet
tal-atti processwali, b’'mod partikolari tal-istqarrija rilaxxata mill-
akkuzat ma jirrizultax li din l-istqarrija ttiehdet permezz ta’ xi
forma ta” pressjoni ezerc¢itata mill-Pulizija. Din il-Qorti tinnota i 1-
akkuzat ma Imentax li kien vulnerabbli. Wiehed lanqas jista’ jghid
li I-Pulizija nagsu milli jispjegaw id-drittijiet li kellu l-akkuzat.
Langas ma jirrizulta li tali stqarrija ittiehdet bi ksur ta” Artikolu
658 tal-Kapitolu 9 tal-Ligijiet ta” Malta. Finalment lanqas jirrizulta
li I-akkuzat talab li jressaq xi evidenza sabiex jipprova li l-istqarrija
tieghu li ged jitlob li l-inammissibilita” taghha ttiehdet bi ksur tal-
istess Artikolu 658.

22. Illi b’hekk isegwi li t-tieni ec¢¢ezzjoni mressqa mill-akkuzat
ged tigi michuda wkoll.

Ikkunsidrat
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Parti A (Dwar l-Inammissibilita’ ta’ Provi fl-atti kumpilatorji
bin-Numru 319/2021)

It-Tielet E¢¢ezzjoni

23. Illi fit-tielet eccezzjoni l-akkuzat jeccepixxi l-inammissibilita’
tal-kompendju tal-assi kumpilati mid-Dipartiment tal-Irkupru tal-
Assi u dan ghax jishaq li huwa detto del detto kif ukoll ghal fatt li
dan l-istess rapport ma giex konfermat mill-istess Direttur.

24. 1li ghal din l-e¢cezzjoni l-Avukat Generali jwiegeb billi
jirreferi ghad-definizzjoni tal-kelma “Direttur” taht Artikolu 2 tal-
Kapitolu 621 tal-Ligijiet ta” Malta. Jispjega li la din id-definizzjoni
tinkorpora fiha membri tal-persunal tad-Direttorat li jkunu
awtorizzati mid-Direttur mela allura ma hemmx il-htiega li r-
rapport jigi kkonfermat mid-Direttur. Jishaq li jkun bizzejjed 1i jigi
prezentat u kkonfermat minn rapprezentant tal-Uffi¢¢ju. Dwar il-
kwistjoni jekk ir-rapport in kwistjoni huwiex detto del detto jghid li
ladarba dan gie kompilat skont il-ligi jsegwi li huwa ammissibbli.

25. Illi r-rapport ossia l-kompendju tal-assi tal-akkuzat li huwa
jaghmel riferenza ghalih fl-e¢¢ezzjoni in ezami jinsab a fol. 471 et
seq. (Vol. III tal-atti tal-kumpilazzjoni bin-numru 319/2021 ossia
236/2024). Dwar il-kwistjoni jekk ir-rapport huwiex ammissibbli
minhabba li allegatament huwa detto del detto din il-Qorti tinnota li
meta wiehed jikkontesta evidenza minhabba li fil-fehma tieghu
din hija detto del detto huwa jkun ged jikkontesta l-valur probatorju
ta’ tali evidenza. Issa sabiex evidenza titqies inammissibbli hija
dipendenti fuq jekk hemmx xi dispozizzjoni tal-ligi li tistabbilixxi
tali inammissibilita’. F'dan ir-rigward, din il-Qorti taghmel
riferenza ghas-sentenza moghtija fit-22 ta” Gunju 2022 fl-ismijiet
Ir-Repubblika ta” Malta vs. Anthony Bugeja et (Numru 9/2008),
fejn il-Qorti tal-Appell Kriminali (Sede Superjuri) qalet hekk:

“11. 1Illi fir-rigward tal-prin¢ipju regolatur dwar I-
ammissibilita” ta” prova fil-process penali, prova ma
titgiesx li hija inammissibbli sakemm ma jkunx hemm xi
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dispozizzjoni espressa tal-ligi li tipprekludi l-ammissjoni
ta” dik il-prova.”

26. Illi din il-Qorti taghmel riferenza wkoll ghas-sentenza
moghtija fl-20 ta” Dicembru 2022 fl-ismijiet Il-Pulizija vs. Vincent
Farrugia et (Numru 17/2022) fejn dwar hearsay evidence, il-Qorti
tal-Appell Kriminali (Sede Inferjuri) qalet hekk:

“23. Fil-kawza dec¢iza minn din il-Qorti diversament
presjeduta fl-ismijiet Il-Pulizija vs. Janis Caruana tal-14
ta” Mejju 2012 mill-Imhallef Lawrence Quintano I-
kwistjoni tal-hearsay evidence kienet giet indirizzata
b’dan il-mod:

21. Bir-rispett kollu, il-hearsay rule taghna (fl-
artikolu 599) mhix dagshekk rigida daqs kemm
wiehed jahseb. Fil-fatt l-ewwel parti ta” dan 1-
artikolu jghid hekk:

‘599. Il-qorti tista’, skont i¢-¢irkostanzi,
tippermetti xiehda fuq kliem haddiehor u tiehu
gies taghha, meta dan l-istess kliem haddiehor
ikollu, fih innifsu, importanza sostanzjali, fuq
il-meritu tal-kawza jew ikun jaghmel parti mill-
meritu; inkella meta dan haddiehor ma jkunx
jista” jingieb biex jixhed, u I-fatti jkunu tali li ma
jkunux jistghu jigu ppruvati sewwa xort’ohra,’

22. Fil-fatt fil-kawza ‘Joseph Mary Vella et
versus il-Kummissarju tal-Pulizija’ il-Qorti
Kostituzzjonali nhar it-13 ta” Jannar 1988 qalet
hekk:

‘Issa, fil-kaz prezenti, si tratta ta’ depozizzjoni
ta” xhud dwar x’qallu haddiehor li ma jistax jigi
prodott minhabba li x-xhud gie marbut bis-
sigriet professjonali fuq l-identita ta’ dan il-
haddiehor.  Certament il-kliem ta’ dan il-
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haddiehor jistghu, fic-¢irkostanzi tal-kaz,
ikollhom importanza sostanzjali fuq il-mertu
tal-kawza. Ghalhekk il-Qorti ma tara l-ebda
raguni l-ghala ghandha tiddipartixxi mill-
konkluzjoni tal-ewwel qorti (li thalli lil dan ix-
xhud jiddeponi).’

23. Ukoll fl-Ingilterra u f'Wales ir-regola tal-
hearsay m’ghadhiex stretta daqs qabel. Il-Qorti
Ewropea Dwar id-Drittijiet tal-Bniedem fil-kaz
‘AlKhawaja and Tahery versus the United
Kingdom’ tal-15 ta” Dicembru 2011 (decizjoni
tal-Grand Chamber) qalet hekk f"pargrafu 130:

‘However, the Court notes that the present
cases have arisen precisely because the legal
system in England and Wales has abandoned
the strict common law rule against hearsay
evidence. Exceptions to the rules have been
created, notably in the 1988 and 2003 Acts,
which allowed for admission of ST’s statement
in AlKhawaja’s case and T’s statement in
Tahery’s case.

24. Fil-kaz ta’ Al-Khawaja, ST kienet ghamlet
rapport lill-Pulizija numru ta” xhur sewwa wara
li kienet allegatament assaltata minn tabib. ST
ghamlet suwicidju qabel il-guri. L-Imhallef li
ppresieda halla li jinqara r-rapport waqt il-guri
u ta direzzjonijiet appoziti. (Ara paragrafi 9-19
tal-istess sentenza). Il-Grand Chamber ma
sabitx vjolazzjoni tal-artikolu 6 (ara par. 158 tas-
sentenza).

25. Issa, jekk wiehed janalizza s-sitwazzjoni fil-
kaz li jinsab fil-prezent quddiem il-Qorti, ir-
rapport bl-ebda mod ma jghid li min ghamel ir-
rapport dwar is-serqa indika lill-appellant.
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Kieku kien hekk ir-rapport kien ikun prova li
sar it-tali kliem izda mhux prova li l-appellant
wettaq is-serqa ghalkemm l-istess rapport kien
ikun jista’ jintuza biex jikkorrobora provi ohra.
(Ara: Subramianiam v Public Prosecutor (1956)
1.W.LR.956 at 969, PC). Fir-rapport odjern
m’hemmx xi allegazzjoni bhalma ma ghamlet
ST fil-kaz “Al-khawaja vs UK’ jew xi sitwazzjoni
simili ~ghal dak li  accettat il-Qorti
Kostituzzjonali. Hawn ghandna biss rapport li
saret is-serqa, ta’ xhiex, fejn u meta. Min
ghamel ir-rapport mhux Malti, ma semma lil
ebda persuna bhala suspettat, u ma jistax
joqghod jingieb Malta biex jikkonferma li saret
serqa ta’ laptop. Terga” min ghamel ir-rapport
ma joqghodx f'xi pajjiz fil-vicin.

26. Ghalhekk il-Qorti, wara li rat i¢-¢cirkostanzi
tal-kaz, u wara li rat l-artikolu 599 tal-Kapitolu
12 res applikabbli ghall-Kap. 9, ged tiddeciedi li
fil-process tezisti prova li hija ammissibbli. Ir-
rapport huwa prova li saret is-serqa u ta’ xejn
aktar.

24. Oltre minn hekk fis-sentenza tal-Qorti Kriminali
deciza nhar 1-24 t'Ottubru 2011 fil-kawza fl-ismijiet Ir-
Repubblika ta” Malta vs. Mario Azzopardi gie deciz is-
segwenti:

Li l-artikoli relevanti dwar il-Hearsay Rule huma
l-artikoli 598 u 599 tal-Kap. 12 rezi applikabbli
ghall-Kap. 9 bl-artikolu 645 tal-Kap. 9.

[I-kaz 1i mhux l-ewwel darba li gie citat
b’approvazzjoni dwar il-hearsay rule f'’kawzi ta’
natura kriminali huwa Subramaniam v. Public
Prosecutor fejn insibu dan il-kliem:
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‘Evidence of a statement made to a witness by a
person who is not himself called as a witness
may or may not be hearsay. It is hearsay and
inadmissible when the object of the evidence is
to establish the truth of what is contained in the
statement. It is not hearsay and is admissible
when it is proposed to establish by the
evidence, not the truth of the statement, but the
fact that it was made. The fact that the
statement was made, quite apart from its truth,
is frequently relevant in considering the mental
state and conduct thereafter of the witness or of
some other person in whose presence the
statement was made.’

Jekk wiehed jimxi mal-princ¢ipji ta’ dan il-kaz
allura certi persuni li maghhom ikun tkellem I-
allegat vittma jistghu jkunu prodotti (per
ezempju, psikologu, ghalliem jew social worker,
il-genituri jew qraba fil-qrib tal-allegat vittma).
Dawn jistghu jixhdu li l-allegat vittma tassew
qal hekk. Tali xhieda hija biss prova li l-allegat
vittma tassew qal hekk, izda mhux li dak li ged
jeghid l-allegat vittma huwa tassew minnu. Jekk
wiehed jezamina l-ewwel sentenza tal-artikolu
599 tal-Kap. 12, wiehed jista’ jikkonkludi 1i 1-
hearsay rule fil-Ligi taghna mhix daqshekk
assoluta. U fil-fatt hekk qalet il-Qorti
Kostituzzjonali hija u tiddeciedi 1-kaz ‘Joseph
Mary Vella et versus Il-Kummissarju tal-
Pulizija” (13 ta’ Jannar 1988) fejn il-Qorti
kkonfermat digriet tal-Prim’Awla biex jithalla
jixhed Prokuratur Legali li kien marbut bis-
sigriet professjonali. Dan thalla jixhed minghajr
ma kellu jikxef isem it-terza persuna li kienet
qaltlu biex il-fatti li fughom kellhom jixhed il-
Prokuratur Legali. Peress li d-depozizzjoni, li
tista” tkun hearsay, tista’ tkun prova diretta li
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ntqal xi haga, ma tistax tigi esklusa fl-istadju
tal-eccezzjonijiet preliminari.

F'dak li huma decizjonijiet kriminali, il-Qrati
taghna issa ilhom sew isegwu l-prattika dwar
il-hearsay rule. (Ara dwar dan il-punt: Ir-
Repubblika  versus = Meinrad  Calleja).
Recentement il-Qorti tal-Appell Kriminali
diversament preseduta qalet hekk:

‘Fil-limit tal-uzu li ghamlet l-ewwel Qorti tal-
okkorrenza msemmija, ma hemm xejn
irregolari. Hu ben stabbilit 1i waqt li prova
hearsay ma hix prova tal-kontenut ta” dak li jigi
rapportat li ntqal, hi prova li dak rapportat li
ntqal fil-fatt intqal fi¢-cirkostanzi, data, post u
hin li ntqal u in kwantu tali hi ¢irkostanza li
mehuda ma’ provi u c¢irkostanza ohra tista’
wkoll tikkontribwixxi ghall-apprezzament li
taghmel il-Qorti” (1 t'April 2011 ‘II-Pulizija
versus Fabio Schembri” preseduta mill-S.T.O. il-
Prim Imhallef Dr. Silvio Camilleri).

25. Apparti dan fis-sentenza moghtija mill-Qorti tal-
Appell Kriminali fil-kawza fl-ismijiet Ir-Repubblika ta’
Malta vs. Angelus Vella, dec¢iza nhar it-30 ta” Lulju 2015,
ir-regola dwar il-hearsay evidence giet spjegata b’dan il-
mod kwantu sempli¢i dagskemm ¢ar:

Ilu ben stabbilit minn din il-Qorti, kif anki
rilevat mill-ewwel Qorti fis-sentenza taghha, li
mhux kull relazzjoni ta” x'qal haddiehor
tikkostitwixxi hearsay evidence izda jekk dak
rapportat hux hearsay evidence jew le jiddependi
mill-uzu li wiehed jippretendi li jsir minn dak
rakkontat. Jekk dak rakkontat jigi prezentat
bhala prova tal-kontenut tieghu allura dak ikun
hearsay evidence u bhala tali inammissibbli izda
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jekk dak rakkontat jigi prezentat mhux bhala
prova tal-kontenut tieghu izda bhala prova li
dak li ntqal verament intqal fi¢-¢irkostanzi ta’
data, post u hin li fihom intqal allura dan ma
jkunx hearsay evidence u huwa ammissibbli ghal
certi ghanijiet legali legittimi bhal sabiex tigi
kontrollata x-xiehda diretta tax-xhud li 1-kliem
tieghu jkun qieghed jigi rapportat jew, fic-
¢irkostanzi idoneji, anki sabiex tigi korroborata
xiehda diretta ohra.”

27. Illi ghalhekk huwa c¢ar li hearsay evidence xorta hija
ammissibbli bhala evidenza. Kif din il-Qorti diga” qalet aktar ‘il
fuq, meta l-akkuzat jilmenta dwar hearsay evidence huwa jkun qed
jattakka l-valur probatorju tal-prova kkontestata minnu. Dwar
dan din il-Qorti taghmel riferenza ghas-sentenza moghtija fid-9
ta’ April 2024 fl-ismijiet Ir-Repubblika ta” Malta vs. Joseph
Azzopardi (Numru 26/2023/1) fejn din il-Qorti diversament
preseduta qalet hekk:

“Minn dan it-taghlim gurisprudenzjali jirrizulta illi sta
ghall-Imhallef togat wagqt il-guri sabiex jara illi ma jsirx
abbuz u billi jikkontrolla x-xhieda u jispjega lill-gurati
rigward ir-regoli tal-hearsay evidence. Maghdud dan
allura din il-Qorti ma tistax tagbel ma’ l-e¢¢ezzjoni
sollevata mill-akkuzat illi a priori, ix-xhieda minnu
ndikati huma inammissibbli. Illi fuq kollox ghalkemm I-
akkuzat jilmenta illi x-xhieda minnu ndikati
jikkostitwixxu hearsay evidence, hu ma jindikax liema
parti tax-xhieda huwa qieghed isib oggezzjoni ghaliha u
din il-Qorti ma tistax certament f’dan l-istadju tezamina
l-atti bil-ghan illi taghmel apprezzament ta’” dak li
jinghad billi dan il-kompitu ghandu jithalla f'idejn il-
gurija popolari dejjem bis-salvagwardja illi kif inghad
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jinghataw direzzjoni mill-Imhallef togat dwar I-
ammissibbilita” o meno ta” xi partijiet mix-xhieda.3”

28. Illi filwaqt li din il-Qorti taghmel taghha dak hawn fugq ¢itat u
tapplikah ghal eccezzjoni in ezami, hija tinnota li l-istess
ragunament japplika ghal dokumenti. Ghandu jinghad ukoll li
anke kieku r-rapport in kwistjoni huwa hearsay evidence xorta
wahda jkun ammissibbli.

29. Illi dwar dik il-parti tal-eccezzjoni fejn jinghad li r-rapport
mhux mahluf mid-Direttur, din il-Qorti tinnota li kien Dr. Ismael
Buttigieg li pprezenta l-inventarju tal-assi tal-akkuzat b’dan illi
huwa xehed in rapprezentanza tal-Uffi¢c¢ju ghall-Irkupru tal-Assi
(a fol. 469 et seq. (Vol. III) tal-atti tal-kumpilazzjoni bin-numru
319/2021 ossia 236/2024). Dwar dan, din il-Qorti tinnota 1i 1-
Avukat Generali ghandu ragun meta jaghmel riferenza ghad-
definizzjoni tat-terminu “Direttur” f’Artikolu 2 tal-Kapitolu 621
tal-Ligijiet ta” Malta liema definizzjoni tghid hekk:

““Direttur” tfisser id-Direttur tal-Uffic¢ju, u tinkludi
membru  tal-persunal  tad-Direttorat  debitament
awtorizzat mid-Direttur u kuntrattur tal-Ufficcju 1i
jagixxi taht l-istruzzjonijiet tad-Direttur”.

30. Illi minn qari tad-definizzjoni hawn fugq ¢itata jirrizulta li Dr.
Ismael Buttigieg seta” jixhed in rapprezentanza tad-Direttur in
kwistjoni. Tenut kont ta” dan u tenut kont ta” dak kollu li nghad
hawn fir-rigward tat-tielet eccezzjoni jirrizulta li anke din I-
eccezzjoni ghandha tigi michuda wkoll.

Ikkunsidrat

3 “ Ara wkoll Ir-Repubblika ta” Malta vs. Joseph Lebrun dec¢iza mill-Qorti Kriminali nhar il-31 ta’
Jannar, 2018.”
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Parti A (Dwar l-Inammissibilita’ ta’ Provi fl-atti kumpilatorji
bin-Numru 319/2021)

Ir-Raba’ E¢¢ezzjoni

31. Illi fir-raba” e¢cezzjoni l-akkuzat jilmenta li s-separazzjoni tal-
gudizzju prevista fil-kodici taghti diskrezzjoni totali u arbitrarja lil
Avukat Generali li b’ghazla esklussiva tieghu meta hemm
plurarita” ta” Atti ta” Akkuza bhal dan il-kaz huwa (I-Avukat
Generali) jitlob li dawn jigu trattati bhala wiehed. Jishaq li dan
oggettivament jiddeprivah mill-applikabbilita” ta” Att VI tal-2024
u li jirreka pregudizzju.  Fis-sottomissjonijiet bil-fomm li
nstemghu quddiem din il-Qorti, il-Qorti giet mitluba mill-akkuzat
sabiex f'din is-sentenza tindirizza l-kwistjoni li l-emendi li dahlu
fis-sehh jew fil-ligi fir-rigward l-akkuzi tal-hasil ta” flus ma
humiex applikabbli ghal akkuzi relatati ma’ hasil ta” flus fejn
hemm involuti reati ta’ droga. Jishaq li tezisti ingustizzja
minhabba I-inapplikabilita’ tal-emendi ricenti f'dak li ghandu
x'jagsam ma’ hasil ta’ flus f'kazijiet ta” droga u jargumenta li dan
in-nuqqas ta” applikabilita” huwa leziv tad-drittijiet fundamentali
tieghu.

32. Illi ghal din l-ec¢ezzjoni l-Avukat Generali jwiegeb billi
jirrileva li I-Att tal-Akkuza u l-proc¢eduri kollha kumpilatorji kienu
in linea ma’ dak li tipprovdi l-ligi procedurali. Huwa jishaq li
f'ebda stadju ma jista” jinghad mill-akkuzat li hemm xi nullita’.
Jghid li dak li I-akkuzat gieghed iqajjem permezz tal-e¢¢ezzjoni in
ezami huwa li minhabba kif inhi redatta 1-ligi, il-pozizzjoni tieghu
qgieghda tigi pregudikata. Dwar dan jargumenta li I-ec¢ezzjonijiet
huwa fir-rigward ta’ ammissibilita” o meno ta” dak kollu li gie
prodott mill-Prosekuzzjoni fil-mori tal-kumpilazzjoni u/jew in-
nullitajiet kif jipprefiggi Artikolu 597(4) tal-Kapitolu 9 tal-Ligijiet
ta’ Malta. L-Avukat Generali jghid li permezz ta’” din l-e¢¢ezzjoni
l-akkuzat ma huwa ged jindika l-ebda wahda minn dawn. Jishaq
li din il-Qorti ma ghandhiex il-kompetenza sabiex tiehu pozizzjoni
fir-rigward tieghu.
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33. Il kif inghad aktar ‘il fuq f'din is-sentenza fis-seduta tal-20
ta” Marzu 2024 (a fol. 976 (Vol. V) tal-atti tal-kumpilazzjoni bin-
numru 319/2021 ossia 236/2024) il-Prosekuzzjoni talbu lill-Qorti
tal-Magistrati (Malta) bhala Qorti Istruttorja li jkun hemm
separazzjoni tal-gudizzju bejn Yasmin Dimech u Justin Farrugia,
liema talba giet milqugha.

34. Illi dwar l-ec¢cezzjoni in ezami din il-Qorti tinnota li dak
eccepiet mill-akkuzat fiha jirrigwarda l-emendi aktar favorevoli
fir-rigward tal-ordnijiet ta” iffrizar fejn ikun hemm ir-reat ta” hasil
ta’ flus hekk kif introdotti permezz ta’” Att VI tas-sena 2024. Dwar
it-talba li l-akkuzat ghamel lil din il-Qorti meta semghet is-
sottomissjonijiet bil-fomm sabiex hija tippronunzja ruhha fuq dak
li huwa jsejjah bhala ingustizzja minhabba l-inapplikabilita” tal-
emendi l-godda f'dak 1li ghandu x’jagsam ma’ hasil ta" flus
t'kazijiet ta” droga fejn huwa jsostni li dan huwa leziv tad-dritt
fundamentali tieghu, din il-Qorti tinnota 1li hija ma hijiex
kompetenti sabiex tiddikjara jekk fir-rigward ta’ dak sostnut
minnu hemmx lezzjoni tad-drittijiet fundamentali tieghu u dana
peress li tali dikjarazzjoni ghandha semmai ssir mill-Prim’Awla
tal-Qorti Civili (Gurisdizzjoni Kostituzzjonali) jew mill-Qorti
Kostituzzjonali.

35. Illi mill-Kapi tal-Att ta” Akkuza in kwistjoni jirrizulta li I-
akkuzat gie akkuzat, fost l-ohrajn, b’reati kontra Kapitolu 101 tal-
Ligijiet ta” Malta kif ukoll b’reati kontra Kapitolu 373 tal-Ligijiet ta’
Malta. Stante dawn il-Kapi tal-Att ta’ Akkuza allura japplika 1-
proviso ta” Artikolu 23A tal-Kapitolu 9 tal-Ligijiet ta” Malta li jghid
hekk:

“Izda dak stipulat hawn fuq ma ghandux japplika meta
persuna tkun imputata jew akkuzata b’reat kontra d-
dispozizzjonijiet tal-Ordinanza dwar il-Professjoni
Medika u 1-Professjonijiet 1li ghandhom x’jagsmu
maghha jew tal-Ordinanza dwar il-Medicini Perikoluzi
kemm jekk l-akkuzi jkunu biss ta” reati kontra dawk il-
ligijiet kif ukoll jekk ikunu ta’ reati kontra dawk il-ligijiet
u reati kontra ligijiet ohra:
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[...]7

36. Illi dwar dan il-proviso din il-Qorti taghmel riferenza ghad-
Dibattiti Parlamentari li saru dwar Artikolu 23A tal-Kapitolu 9 tal-
Ligijiet ta” Malta u dana sabiex wiehed jqgies x’kienet ir-rieda tal-
legislatur f'dan ir-rigward. B’mod partikolari ssir riferenza ghal
Laggha Nru. 34 tal-Erbgha 24 ta” Jannar 2024 minn liema jirrizulta
li nghad hekk:

“Onor. Jonathan Attard: Naghti spjegazzjoni qasira. L-
iskop tas-sostituzzjoni tal-artikolu 23A tal-Kodici
Kriminali huwa li 1-Ordnijiet ta” Ffrizar jigu regolati mill-
Att dwar ir-Rikavat mill-Kriminalita hlief fil-kazijiet ta’
droga fejn 1-Ordni ta’ Ffrizar ikun regolat mil-ligijiet
appoziti, Kap. 31 u Kap. 101. Fejn akkuzi ta’ money
laundering u ta’ droga jinghataw flimkien, 1-Ordni ta’
Ffrizar ikun regolat taht il-ligijiet tad-droga biss. Jigifieri
ghandna zewg xenarji differenti fejn ikollok zewg
akkuzi, wahda marbuta ma’ traffikar tad-droga u l-ohra
marbuta ma’ money laundering, u f'dawn ic¢-¢irkostanzi se
tkun applikata 1-ligi kif inhi attwalment gabel ma
tinbidel, galadarba hemm l-element tar-reat tad-droga.

I¢-Chairperson: L-Onor. Zammit Lewis.

Onor. Edward Zammit Lewis: Japplika r-regime iktar
strett biex nghidu hekk.

Onor. Jonathan Attard: Regime iktar strett, korrett. Qed
jiddahhlu wkoll definizzjonijiet ta” “reat relevanti”, ta’
“rikavat” u ta’ “proprjeta” 1li jkunu japplikaw ghall-
artikoli 23A sa 23D minghajr ma joqoghdu jigu ripetuti
t'kull artikolu bhalma hi s-sitwazzjoni prezenti li jidher li
rrizultat minn process gradwali ta” emendi matul is-
snin.”
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37. Illi minn qari ta” dak appena citat jirrizulta li r-rieda tal-
legislatur kienet li meta jkun hemm involviment ta” reat marbuta
kemm ma’ sustanzi ille¢iti u kif ukoll hasil ta’ flus, l-emendi
introdotti permezz tal-Att VI tal-2024 ma ghandhomx japplikaw.
Ghalhekk fil-fehma ta’ din il-Qorti li kieku 1-Avukat Generali kellu
joqghod jispezzetta Il-proceduri sabiex l-akkuzat ikun jista’
jibbenefika mir-regim aktar favorevoli ghalih ikun qed imur
kontra r-rieda tal-legislatur f'"dan ir-rigward.

38. Illi b’hekk isegwi li anke r-raba’ ec¢¢ezzjoni tal-akkuzat qed
tigi michuda wkoll.

Ikkunsidrat

Parti B (Dwar l-Inammissibilita’ ta’ Provi fl-atti kumpilatorji
bin-Numru 404/2019)

L-Ewwel E¢¢ezzjoni

39. Illi fl-eccezzjoni in ezami l-akkuzat jeccepixxi I-
inammissibilita” u l-konsegwenti sfilz mill-atti processwali tal-
Process Verbal intitolat “Fl-atti tal-Inkjesta dwar arrest ta’ certu
Justin Farrugia (L.D. 228891(M)) wara sejba ta’” madwar 23kgs
kannabis u 100g kokajina nhar it-tmienja (8) ta” Lulju 2019” (a fol.
84 et seq. (Vol. I) tal-atti tal-kumpilazzjoni bin-Numru 404/2019) fl-
intier tieghu, inkluz it-testimonjanza tal-esperti hemm debitament
mahtura u tar-relazzjonijiet minnhom ipprezentati u dana peress
li jishaq li -Magistrat Inkwirenti nagset milli taccedi fuq il-lok tad-
delitt.

40. Tlli ghal din l-ec¢ezzjoni l-Avukat Generali jwiegeb billi
jispjega 1i l-ligi nostrana ma thaddanx il-princ¢ipju tal-fruit of the
forbidden tree, li tirrendi illegali kull haga li hija emanenti minn
evidenza miksuba b’'mod illegali. L-Avukat Generali jishaq li dan
ifisser li I-fatt li 1-Magistrat Inkwirenti naqgset li taccedi
personalment fuq il-lok tad-delitt ma jrendix il-Process Verbal
bhala wiehed inammissibbli.
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41. Il din il-Qorti ma taqgbilx mal-e¢¢ezzjoni in ezami u f'dan ir-
rigward taghmel riferenza ghas-sentenza moghtija fit-28 ta” Lulju
2023 fl-ismijiet Il-Pulizija vs. Theresa Agius (Numru 524/2013)

fejn il-Qorti tal-Appell Kriminali (Sede Inferjuri) qalet hekk:

“Illi fl-ewwel aggravju mressaq minnha, l-appellanti
tqanqgal l-irregolarita” u kwindi l-inammissibilita” tal-
process verbal bhala prova u dan ghaliex dan ma kienx
redatt fit-termini tal-ligi bil-Magistrat Inkwirenti jonqos
milli jzomm access fuq il-post hu stess u li jistabbilixxi 1-
fatti rilevanti fl-istharrig dwar l-in genere. Tikkontendi
illi n-nomina mill-Magistrat Inkwirenti tal-iSpettur
Spiridione Zammit sabiex “iZomm access minnufih u
jistabbilixxi I-fatti rilevanti u jirrelata bil-miktub fi Zmien
tletin jum” kienet wahda li tmur kontra d-dettami tal-
Kodi¢i Kriminali u li ghalhekk l-Ewwel Qorti kellha
tiddikjara li dak kollu li rrizulta mill-atti tal-inkjesta,
inkluz ir-rapporti tal-esperti mahtura u d-dokumenti
elevati, huwa legalment monk, difettuz u ghalhekk
inammissibbli.

Illi, il-Kodi¢i Kriminali jirregola l-procedura dwar l-in
genere fl-Artikoli 546 et sequitur, liema dispozizzjonijiet
tal-ligi jistabbilixxu illi jrid isir l-istharrig dwar l-in genere
kull meta jsir rapport, denunzja jew kwerela dwar reat li
jgorr piena ta’ ‘il fuq minn tlett snin prigunerija. IlI-
Magistrat Inkwirenti ghandu s-setgha li jinvestiga billi
jara li tigi mqgieghda fiz-zgur ix-xena tad-delitt u li tigi
ppreservata l-evidenza billi fost ohrajn jinhatru esperti
forensi¢i sabiex jingabru dawk il-provi diretti jew
indiretti jew indizzji rilevanti marbuta mal-in genere ghal
kxif tal-verita’. Wara dan il-Magistrat ikun jista’ jasal
biex jistabbilixxi jekk fuq bazi prima facie din l-evidenza
hekk ippreservata tkunx tista’ twassal ghal
prosekuzzjoni ta’ xi reat in specie u jekk minn dan I-
istharrig tistax tirrizulta xi persuna jew persuni li kontra
taghha/hom tista’ tigi varata l-azzjoni penali. Dan kollu
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I-Magistrat jirredigieh fil-proces wverbal illi fil-Qorti
imbaghad jista’ jingieb bhala prova fis-smigh tal-kaz.4

Illi, l-appellanti ssib oggezzjoni ghal din il-prova hekk
maghmula ghaliex, fil-fehma taghha, ma kienx hemm
ottemperanza bi shih mal-kelma tal-ligi u senjatament
dak mahsub fl-Artikolu 547 tal-Kodi¢i Kriminali meta 1-
“access” ma sarx mill-Magistrat, izda minn Spettur tal-
Pulizija. [li minn ezami tat-test ingliz tad-
dispozizzjonijiet tal-Kodic¢i Kriminali i jitkellmu dwar 1-
istharrig dwar l-in genere, tintuza l-kelma “inquest” li
tradotta ghall-ilsien Malti tfisser l-istharrig gudizzjarju
sabiex jkunu stabbiliti 1-fatti kollha relatati ma’ inc¢ident.
Issa dan l-istharrig gudizzjarju jsir, kif inghad, kull meta
l-Inkwirenti jahtar dawk l-esperti kollha li fil-fehma
tieghu jkunu jistghu jassistuh fl-in genere u minn hemm
tigi mnehdija l-inkjesta u ¢joé the inquest, mmexxija mill-
Inkwirenti. Fil-fatt 1-Artikolu 548 jkompli jiddisponi
hekk:

“Fl-access ghandhom jingiebu Il-periti li
jinhtiegu, u ta’ dan l-a¢cess ghandu jsir
process verbal.”

I1li, ukoll I-Artikolu 549 jghid li:

“Il-process verbal ghandu jigi ffirmat mill-
magistrat jew minn uffi¢jal li jkun ghamel I-
access.”

Illi, jigi nnutat li l-periti mahtura mill-Magistrat
Inkwirenti, bl-e¢¢ezzjoni tal-iSpettur Zammit, kienu t-
tnejn li huma esperti fil-materja li fiha jispe¢jalizzaw u
apparti minn hekk ma kellhom l-ebda inkarigu sabiex
jisimghu x-xhieda bil-gurament. Di fatti, PS 644 Evan
Camilleri sempliciment ha sett ritratti ta’ evidence bag

4 Artikolu 550 tal-Kodic¢i Kriminali.”
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issigillata kontenenti s-sustanza illecita misjuba, filwaqt
li 1-iSpizjar Godwin Sammut ezamina l-istess u kkonstata
l-presenza ta’ sustanzi pprojbiti bil-ligi.
Sussegwentement, ir-relazzjoni ta’ l-Ispizjar Godwin
Sammut giet inserita fil-proces verbal hekk kif tirrikjedi I-
ligi filwaqt li r-relazzjoni ta” PS 644 Evan Camilleri giet
ipprezentata seduta stante quddiem I-Ewwel Qorti meta
huwa ddepona fil-qorti. Tajjeb jinghad li dawn iz-zewg
esperti t-tnejn li huma xehdu viva voce quddiem I-Ewwel
Qorti fir-rigward tar-rapporti minnhom redatti - I-
Ispizjar Godwin Sammut nhar id-9 t'Ottubru 2015,
filwaqt li PS 644 nhar 1-1 ta’ Marzu 2017 - u ghalhekk id-
difiza qatt ma giet ipprivata mid-dritt tal-kontro-ezami
ta” dawn ix-xhieda b'mod li ghalhekk kellha kull
opportunita” tikkontrolla l-konkluzjonijiet minnhom
raggunti fir-rapporti taghhom u li ghalhekk tistabilixxi
jekk setax kien hemm xi rregolarita” fil-mod kif tmexxa
dan l-istharrig. Fuq kollox s-sub-artikolu (5) ta” l-istess
Artikolu 550 tal-Kodic¢i Kriminali jispecifika illi:-

“Il-process verbal ghandu jitqies li jkun
maghmul regolarment jekk ikun fih fil-qosor
ir-rapport, id-denunzja jew il-kwerela, lista
tax-xhieda mismugha u l-provi migbura, u
paragrafu finali li jkun fih il-konkluzjonijiet
tal-magistrat inkwirenti.”

Illi din id-dispozizzjoni tal-ligi xxejjen il-pregudizzjali
sollevata billi n-nuqqas mill-Magistrat Inkwirenti li
jzomm access, u dan skont l-interpretazzjoni moghtija lil
dan it-terminu mill-appellanti, ma jgibx fix-xejn il-proces
verbal. Illi minn ezami tal-atti tal-proces verbal jidher li
hemm ottemperanza ma’ din id-dispozizzjoni tal-ligi
sabiex b’hekk in-nullita” ravvizata hija wahda infondata.
Mhux biss, izda ghalkemm il-proces verbal regolarment
maghmul jikkostitwixxi prova fih innifsu, madanakollu
xejn ma jzomm lil Qorti milli tisma” 1-periti u x-xhieda li
jkunu nstemghu matul l-inkjesta:
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“Il-qorti ghandha wkoll is-setgha li tordna,
ghall-istess effett, li jingieb kull wiehed mill-
periti jew mix-xhieda l-ohra li mill-process
verbal ikun jidher li gie mismugh fl-access; u,
ghaldaqshekk, dan il-perit jew xhud ghandu,
fil-kazijiet kollha ta’ kompetenza tal-Qorti
Kriminali, jigi mdahhal fil-lista tax-xhieda tal-
Avukat Generali, sabiex jigi mismugh, jekk
ikun hemm bzZonn.”

Ili 1-Qorti tinnota finalment illi matul il-proceduri
quddiem 1-Ewwel Qorti, ghalkemm tqajmu diversi
lanjanzi minn naha tad-difiza, madanakollu l-ebda Iment
ma tressaq dwar l-ammissibbilita” tal-proces verbal bhala
prova in atti. Huwa odjuz li tali lanjanza titqajjem
imbaghad fl-istadju ta” revizjoni, meta issa 1-Qorti
ghandha idejha marbuta bl-irregolarita’ lanjata li ma
tistax tigi issanata.

Illi jerga’” jigi rilevat illi galadarba l-process verbal de quo
gie maghmul regolarment u galadarba l-esperti mahtura
fil-kors tal-inkjesta magisterjali t-tnejn li huma regghu
ittellghu jixhdu viva voce quddiem I-Ewwel Qorti,
brispett lejn il-kontradittorju, l-ebda rregolarita” jew
inammissibbilita” ma tirrizulta.

Ghal dawn ir-ragunijiet kollha, 1-ewwel aggravju ged jigi
michud.”

42. 1lli filwaqt li din il-Qorti taghmel taghha dak hawn fuq citat,
u mehud in konsiderazzjoni dak ikkunsidrat aktar ‘il fuq minnha
fir-rigward tal-ec¢ezzjoni in ezami jwassalha sabiex tichad l-istess
eccezzjoni.

Decide

43. Ghal dawn il-motivi, il-Qorti taqta” u tiddec¢iedi billi tichad 1-
eccezzjonijiet kollha tal-akkuzat.
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44. Finalment, din il-Qorti thalli 1-kawza sine die sakemm ikun
maghruf l-ezitu ta’ xi appell eventwali li jista” jitressaq skont il-
ligi.

Onor. Dr. Neville Camilleri
Imhallef

Alexia Attard
Deputat Registratur

40



