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QORTI TAL-APPELL KRIMINALI
Onor. Imhallef Dr. Neville Camilleri
B.A., M.A. (Fin. Serv.), LL.D., Dip. Trib. Eccles. Melit.

Appell Numru 431/2020/1

I1-Pulizija
VS.

OMISSIS OMISSIS

[lum 27 ta” Mejju 2025
I1-Qorti,

Rat l-imputazzjonijiet! migjuba kontra Il-appellant OMISSIS
OMISSIS, detentur tal-Karta tal-Identita” bin-Numru OMISSIS,
akkuzat quddiem il-Qorti tal-Magistrati (Malta) talli f'dawn il-
Gzejjer fis-16 ta’ Gunju 2017 u fix-xhur ta’ gabel b’diversi atti
maghmulin minnu wkoll jekk fi Zminijiet differenti u 1i jiksru 1-
istess dispozizzjoni tal-ligi u li gew maghmula b’rizoluzzjoni
wahda:

1Vol. I: a fol. 75.
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1. b’ghemil zieni, ikkorrompa lill-minuri OMISSIS OMISSIS
mwielda fis-OMISSIS;

2. fl-istess cirkostanzi ippartecipa f’attivitajiet sesswali ma’
persuna taht l-eta’ u ¢ioe l-minuri OMISSIS OMISSIS mwielda
fis-OMISSIS meta hu kien sacerdot u ¢ioe persuna li abbuzat
b’pozizzjoni ta” fiducja rikonoxxuta jew awtorita’.

[I-Qorti giet mitluba sabiex, f'kaz ta’ htija, minbarra 1i tinfliggi 1-
pieni stabbiliti mil-ligi, tordna lill-imputat sabiex ihallas l-ispejjez
li ghandhom x’jagsmu mal-hatra tal-esperti, jekk ikun il-kaz, kif
provdut f’ Artikolu 533 tal-Kapitolu 9 tal-Ligijiet ta” Malta.

Rat is-sentenza tal-Qorti tal-Magistrati (Malta) bhala Qorti ta’
Gudikatura Kriminali tal-10 ta’” Marzu 2025, fejn il-Qorti, wara li
rat Artikoli 17, 18, 31, 203(1) (gabel ma dahal Att XXIII tal-2017),
204C(1) (qabel ma dahal Att XIII tal-2018) u 208AC(1)(g) (gqabel ma
dahal Att LXIV tal-2021) tal-Kapitolu 9 tal-Ligijiet ta” Malta, sabet
lill-imputat hati tal-imputazzjonijiet kollha dedotti kontra tieghu
b’dan illi qgieset it-tieni (2) imputazzjoni bhala mezz ghal fini tal-
ewwel (1) imputazzjoni u:

e ikkundannatu tliet (3) snin u sitt (6) xhur prigunerija;

e i termini ta’ Artikolu 208B(2) tal-Kapitolu 9 tal-Ligijiet ta’
Malta, il-Qorti mponiet prevenzjoni permanenti fuq l-imputat
milli jezercita attivitajiet professjonali li jinvolvu kuntatt
dirett jew regolari ma’ minuri u ordnat li dan ghandu jigi
rifless fil-fedina penali tieghu ai termini ta” Artikolu 208B(2A)
tal-Kapitolu 9 tal-Ligijiet ta” Malta;

e i termini ta’ Artikolu 382A tal-Kapitolu 9 tal-Ligijiet ta” Malta,
il-Qorti mponiet fuq l-imputat Ordni ta” Trazzin a favur il-
parte civile ghal zmien tliet (3) snin u liema Ordni kellu
jifforma parti integrali mis-sentenza;
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e i termini ta’ Kapitolu 518 tal-Ligijiet ta” Malta, il-Qorti ordnat
li isem l-imputat jitpogga fir-Registru mwaqqaf a bazi ta” dan
I-Att u konsegwentement ordnat li kopja tas-sentenza
moghtija minnha tigi notifikata lir-Registratur tal-Qrati ghall-
annotazzjoni necessarji;

e Db’applikazzjoni ta” Artikolu 533 tal-Kapitolu 9 tal-Ligijiet ta’
Malta, il-Qorti ordnat lill-imputat ihallas l-ammont ta” elf,
mija u hamsa u ghoxrin Euro u sebghin ¢entezmu (€1,125.70)
rapprezentanti spejjez peritali naxxenti mill-kawza.

Rat ir-Rikors tal-appellant ipprezentat fis-26 ta” Marzu 2025 fejn
talab lil din il-Qorti sabiex: “joghgobha tirrevoka s-sentenza appellata
u tilliberah minn kull htija u piena, jew, alternattivament tvarjaha in
kwantu tikkoncerna I-piena.”

Rat l-atti u d-dokumenti kollha.

Rat il-fedina penali aggornata tal-appellant ezebita mill-
Prosekuzzjoni fuq ordni tal-Qorti.

Rat ir-Risposta tal-Avukat Generali ghar-Rikors tal-appell tal-
appellant, liema Risposta giet ipprezentata fit-28 ta” April 2025.

Semghet is-sottomissjonijiet finali bil-fomm.
Ikkunsidrat

Illi din hija sentenza dwar appell minn sentenza moghtija mill-
Ewwel Qorti fl-10 ta” Marzu 2025.

Ili l-fatti ta’ dan il-kaz jirrigwardaw, fost l-ohrajn, l-allegat
korruzjoni ta” minuri ossia tal-parte civile OMISSIS OMISSIS minn
naha tal-appellant fejn mentri l-appellant kien kappillan tar-rahal,
il-parte civile kienet tigi n-neputija tas-sagristan. Jidher li fil-familja
tal-parte civile kien hemm xi problemi ta” separazzjoni u hija kienet
tmur tkellem lill-nannuha. Minhabba li dan kellu xi problemi ta’
sahha l-appellant offra li jisma l-problemi tal-parte civile. Wara xi
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ftit zmien zviluppat hbiberija bejn l-appellant u l-parte civile
sakemm il-parte civile meta kellha ftit aktar minn hmistax (15)-il
sena tat bewsa fuq xufftejn lill-appellant. Ghal dan l-avveniment
l-appellant wiegeb u twieldet relazzjoni bejn it-tnejn liema
relazzjoni kkumplikat ruhha meta l-appellant ipprova jwaqqatha.
F'dak il-mument il-parte civile bdiet thedded lill-appellant ghax
hija ma riditx li r-relazzjoni tispi¢¢ca sakemm fl-ahhar, minhabba li
tghid li hasset li kienet giet uzata, irrappurtat lill-appellant lill-
Kurja li minn naha taghhom mexxew ir-rapport ghand il-Pulizija.
Eventwalment l-appellant allura imputat tressaq quddiem I-
Ewwel Qorti taht arrest u gie akkuzat bl-imputazzjonijiet elenkati
aktar ‘il fuq f'din is-sentenza.

Illi fir-Rikors tal-appell tieghu l-appellant iressaq numru ta’
aggraviji li din il-Qorti ser tghaddi sabiex tistharrighom b’mod
separat. Qabel din il-Qorti tghaddi sabiex taghmel il-
konsiderazzjonijiet taghha dwar dawn l-aggravji hija tfakkar li ma
tiddisturbax id-diskrezzjoni tal-Ewwel Qorti sakemm din tkun
waslet ghall-konkluzjoni taghha legalment u ragonevolment.
F'dan ir-rigward il-Qorti taghmel riferenza ghas-sentenza
moghtija fil-31 ta’ Lulju 2008 fl-ismijiet Il-Pulizija vs. Julian
Genovese (Numru 141/2008) fejn din il-Qorti diversament
preseduta qalet hekk:

“Ili 1-ewwel tlitt aggravji jirrigwardaw l-apprezzament
tal-provi traskritti li ghamlet -Ewwel Qorti. Issa hu
princ¢ipju ormaj stabbilit fil-gurisprudenza ta” din il-Qorti
(kemm fil-kaz ta” appelli minn sentenzi tal-Qorti tal-
Magistrati kif ukoll fil-kaz ta” appelli minn verdetti u
sentenzi tal-Qorti Kriminali) li din il-Qorti ma
tiddisturbax l-apprezzament dwar il-provi maghmul
mill-Ewwel Qorti jekk tasal ghall-konkluzjoni li dik il-
Qorti setghet ragonevolment u legalment tasal ghall-
konkluzjoni li waslet ghaliha. Fi kliem iehor, din il-Qorti
ma tirrimpjazzax id-diskrezzjoni fl-apprezzament tal-
provi ezercitata mill-Ewwel Qorti, izda taghmel
apprezzament approfondit tal-istess biex tara jekk dik 1-
Ewwel Qorti kienetx ragjonevoli fil-konkluzjoni taghha.
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Jekk izda din il-Qorti tasal ghall-konkluzjoni li I-Ewwel
Qorti fuq il-provi li kellha quddiemha, ma setghetx
ragjonevolment tasal ghall-konkluzjoni li waslet ghaliha,
allura din tkun raguni valida, jekk mhux addirittura
mpellenti, sabiex din il-Qorti tiddisturba dik id-
diskrezzjoni u konkluzjoni.”

Il 1-Qorti ser tghaddi issa sabiex taghmel il-konsiderazzjonijiet
taghha dwar l-aggravji mressqa mill-appellant fir-Rikors tal-appell
tieghu.

Ikkunsidrat

Illi fl-ewwel aggravju tieghu l-appellant jishaq li I-Ewwel Qorti
sabitu hati ta” atti kommessi f'perjodu li ma huwiex kopert fl-
imputazzjonijiet. Huwa ji¢¢ita mis-sentenza appellata u jirrimarka
li 1-Ewwel Qorti korrettament qieset li x-xiehda tieghu u I-
istqarrijiet tieghu kellhom jitqiesu bhala prova krugjali u jghid li 1-
Ewwel Qorti qalet li l-istqarrija tikkorrobora perfettament dak li
qalet il-parte civile u turi bi¢-car li hu “ammetta” 1i kien
ikkorrompa lill-parte civile. Jishaq li l-osservazzjonijiet tal-Ewwel
Qorti juru s-segwenti tliet fatturi:

o li I-Ewwel Qorti accettat li meta l-parte civile kellha hmistax
(15)-il sena, 1-unika att kommess bejnha u bejnu kienet bewsa;

e li -Ewwel Qorti kkonstatat 1i l-verzjoni tal-parte civile giet
korroborata minnu b’dan illi l-appellant jishaq li huwa
“ammetta” biss fatti li sehhew wara li l-parte civile ghalget is-
sittax (16)-il sena;

e li I-Ewwel Qorti sabitu hati ta’ atti li sehhew wara li l-parte
civile ghalqget l-eta’ ta” sbatax (17)-il sena.

Illi l-appellant jargumenta li l-imputazzjonijiet dedotti kontra
tieghu jirreferu ghal perjodu mis-16 ta” Gunju 2017 u x-xhur ta’
qabel u ghalhekk ma jinkludux fatti li sehhew konsenswalment
wara dan il-perjodu. Jghid li bewsa fuq ix-xufftejn, konsenwali o
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meno, la tikkostitwixxi r-reat ta” korruzzjoni ta’ minorenni u langas
dik ta’” partecipazzjoni f'attivitajiet sesswali. L-appellant itenni li 1-
fatti temporali kif espressi fl-imputazzjonijiet sehhew meta 1-parte
civile kellha hmistax (15)-il sena u fil-gurnata li ghalget sittax (16)-
il sena. Jilmenta li dik il-parti tas-sentenza appellata fejn I-Ewwel
Qorti kkunsidrat li kien hemm sensiela ta’ atti li baqghu jsehhu
sakemm il-parte civile ghalget sbatax (17)-il sena turi li huwa nstab
hati ta” fatti li ma kienux koperti mill-imputazzjonijiet. Jishaq li
minhabba f’hekk ghandu jkun Iliberat mill-imputazzjonijiet
addebitati fil-konfront tieghu.

Illi dwar l-aggravju in ezami din il-Qorti tibda billi tinnota li mic-
certifikat tat-twelid (Vol. I: Dok. “JB 3” - a fol. 9) tal-parte civile
jirrizulta li hija twieldet fis-OMISSIS u li ghalhekk fis-16 ta” Gunju
2017 kienet ghadha kemm ghalget sittax (16)-il sena. Jirrizulta
ampjament car li l-imputazzjonijiet addebitati fil-konfront tal-
appellant allura imputat huma marbuta maz-zmien temporali tas-
“16 ta” Gunju 2017” u “fix-xhur ta’ gabel”.

Illi ghalkemm mill-atti processwali jirrizulta li gew ipprezentati
numru ta’ chats li din il-Qorti qrathom kollha bir-reqqa, hafna
minnhom huma rrilevanti ghal kaz odjern stante li ma humiex
koperti bil-linja temporali tal-imputazzjonijiet.

Illi jehtieg jigi c¢carat meta bdiet ir-relazzjoni bejn il-partijiet.
F'wiehed mill-messaggi li hemm fi¢-chats bejn il-parte civile u 1-
appellant ossia dak datat 26 ta” Dicembru 2017 l-appellant isemmi
hekk (Vol. II: a fol. 56): “Imma dawn l-ahhar 10 xhur sirt nafek iktar”.
Dan juri li r-relazzjoni bejn l-appellant u l-parte civile ghal tal-
angas kienet ilha ghaddejja minn tal-anqas bejn wiehed u iehor
mis-26 ta” Frar 2017 meta l-parte civile kien ghad kellha hmistax
(15)-il sena. Dan huwa vicin dak li jghid l-istess appellant waqt ix-
xiehda moghtija minnu quddiem I-Ewwel Qorti fis-6 ta” Ottubru
2023 (Vol. II: a fol. 634 et seq.) meta jispjega li r-relazzjoni mal-parte
civile kienet bdiet f'Jannar u mhux fi Frar (Vol. II: a fol. 694).
Ghalhekk huwa car li r-relazzjoni nbdiet meta l-parte civile kien
ghad kellha biss hmistax (15)-il sena.
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Illi stabbilit dak li nghad hawn fuq din il-Qorti ma tagbilx ma” dak
li jghid l-appellant u c¢ioé li I-Ewwel Qorti sabitu hati ta’ atti li
twettqu f'perjodu mhux kopert mill-imputazzjonijiet u dan tant
huwa hekk li I-Ewwel Qorti tillimita ruhha sal-mument fejn I-
appellant jammetti li mar fid-dar fejn kienet toqghod il-parte civile
u sabha fis-sodda ta” ommha u dan wassal ghal attivita” fejn il-
partijiet qaghdu jmissu l-partijiet intimi ta” xulxin. Dan johrog ¢ar
minn dik il-parti tas-sentenza appellata fejn inghad hekk (Vol. II: a
fol. 847 u 848):

“I11i di pit 1-Qorti tfakkar li anke meta xehed minn jeddu
l-imputat, hu stess ammetta a fol. 648 u 649 tal-atti
processwali kif hu Itaqgha mal-parte civile god-dar
matrimonjali u wettqu atti sesswali fuq xulxin, b’dana li
hu kien gieghed imiss il-gisem tal-istess parte civile.

Ghalhekk  stante  l-ammissjoni  tal-akkuzat  kif
ikkorroborat mill-parte civile, kif ukoll stante dak li tghid
il-kazistika sucitata, il-Qorti tqis li l-akkuzat ghandu
jinsab hati tal-ewwel (1) akkuza kif dedotta kontrih.”

Ili jirrizulta mill-atti processwali li dan l-avveniment sehh fil-
birthday tal-parte civile u ¢ioe fis-16 ta” Gunju 2017 ghalhekk fil-
perjodu nkluz fl-imputazzjonijiet. Wara li din il-Qorti qrat bir-
reqqga s-sentenza appellata tinnota li ma tagbilx ma” dak li jghid 1-
appellant u c¢ioe 1li I-Ewwel Qorti sabitu hati ta’ fatti 1i sehhew
meta l-parte civile kellha sbatax (17)-il sena.

Illi mix-xiehda moghtija mill-appellant quddiem 1-Ewwel Qorti
(Vol. II: a fol. 634 et seq.) huwa spjega li bejn Jannar u Frar kien
hemm sitt inkontri (Vol. II: a fol. 680) u li f'dawn l-inkontri 1-
attivita’” amoruza kienet limitata ghal bews. Meta l-appellant gie
mistoqsi jghid jekk kienx hemm attivita’” ohra huwa wiegeb li ma
kienx hemm attivita’ ohra ghajr bews. Ghalhekk jirrizulta li dan
ma kienx kaz ta” bewsa izolata.

Illi fix-xiehda moghtija minnha, il-parte civile (Vol. I: a fol. 78 et seq.)
issemmi wkoll li xi granet wara l-ewwel bewsa hija kienet marret
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fil-knisja parrokkjali u kien hemm sitwazzjoni fejn allegatament 1-
appellant mess il-partijiet intimi taghha. L-appellant jichad dan.
Dwar dan din il-Qorti tirrimarka li ghalkemm sabet riskontru
tieghu fic-chats pero’ fl-istess waqt jigi nnutat li l-parte civile qalet
biss dak li ghadu kemm inghad meta r-relazzjoni ta” bejniethom
kienet inkisret b’dan illi fl-istess chats l-appellant jichad tali
avveniment. Din il-Qorti tqis li b’din l-istorja l-parte civile kienet
qged tipprova torbot lill-appellant maghha fit-tentattiv sabiex
izzomm hajja r-relazzjoni taghha mieghu.

Illi rigward l-argument tal-appellant li bews ma hijiex att ta’
korruzjoni ta’ minorenni din il-Qorti tirreferi ghas-sentenza
moghtija fis-7 ta’ Lulju 2020 fl-ismijiet Il-Pulizija vs. Omissis
(Numru 298/2017) fejn din il-Qorti diversament ghamlet riferenza
u ccitat is-sentenza moghtija mill-Ewwel Qorti (liema sentenza

giet konfermata minn din il-Qorti diversament preseduta) u qalet
hekk:

“2. Permezz tas-sentenza aktar ‘il fuq imsemmija, il-Qorti
tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura
Kriminali [...] stqarret is-segwenti:

“1..]

li din il-Qorti tixtieq taghmel referenza ghal
dak li qalet il-Qorti tal-Appell Kriminali fil-
kawza fl-ismijiet P vs. Thomas Wiffen datata
08/01/1996 dwar ir-reat ta” korruzzjoni ta’
minuri:

‘For the completed offence, and apart from the formal
element of the offence, there must be the lewd act
(atto di libidine) and the actual defilement. The lewd
act may be committed either on the person or in the
presence of the minor. All acts which either of their
very nature or of the circumstance in which they are
performed are directed to the indulgence of the
sexual appetite, either of the agent or of the victim,
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and are capable of arousing the sexual interest of the
victim, are lewd acts for the purpose of the offence in
question. The duration of these acts is immaterial
for the notion of a lewd act. Thus the lewd act may
be committed either on the person or in the presence
of the minor.

"Atti di libidine debbono ritenersi tutti quei contatti
e quelle manovre, che possono eccitare i sensi, anche
se non giungono allo sfogo completo della libidine.
Senza poi entrare nelle varie questioni sorte nella
pratica e nella giurisprudenza circa alla valutazione
di singoli atti per vedere se debbasi o no attribuir
loro il carattere di atti di libidine, specie in ordine al
bacio, del quale lungamente si occupa il Carrara, noi
rileviamo come norma generale che gli atti, a cui si
riferisce la legge, debbono essere materiali e di una
certa entita’ e tali da aver rapporto prossimo e’
diretto colle funzioni sessuali” (Vol. VIII, parte 3, p.
967).

Lewd acts are therefore all those acts ‘diretti ad
eccitare la propia concupiscenza verso piaceri carnali
turpi per se stessi o per le circostanze in cui si cerca
di provocarli, ovvero diretti a sodisfare siffatta
concupiscenza’ (Manzini V. op. cit. p 359). The
duration of these acts is immaterial for the notion of
a lewd act. There is no doubt in the mind of this
Court that the touching of the breasts or of the
private parts of a young girl — in the case under
examination appellant’s daughter was not yet twelve
years old when the first acts were performed — with
the intention either of gratifying one’s libidinous
tendencies or of arousing the sexual interest of the
said girl, are lewd acts.”

Dwar ir-rekwizit tal-korruzzjoni per se l-istess
Qorti tal-Appell fl-imsemmija sentenza qalet
hekk:
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‘As to the requirement of actual defilement, this is
obviously not something that can be measured with
any known scientific instrument, but is something
which has to be assessed by the prudent judge - the
lay judge in the case of a trial by jury, the
professional magistrate or judge in all other cases —
taking into account all the circumstances of the case
including in particular the age of the victim and the
nature of the act or acts. Appellant, in his
application, states that in order that one can speak of
actual defilement ‘at least the curiosity or the
interest of the minor should have been aroused,” so
that “if the minor is already strong-willed enough
and rejects even the least advance by the offender’,
then, always according to the appellant, there is no
actual defilement.  Now, whereas the minor’s
reaction is a fact to be taken into account, it is not
the sole criterion, nor indeed the most important
criterion, of whether or not there has been actual
defilement. The defilement may be actual but its
effects delayed. As Sir Anthony Mamo points out in
his Notes on Criminal Law:

‘For the subsistence of the crime it is not necessary
that the defilment shall be immediate. The very
young age of the person with whom the lewd
acts have been committed does not rule out the
crime, if the rememberance of such acts is
calculated to cause the defilement. Indeed,
according to our law, if the victim is under
twelve years of age, that is a reason for
aggravating the crime’ (p 226)

(...) In other words if the acts in question are lewd
acts in the sense above defined, that is are apt to
bring about a lesion of the moral integrity of the
passive subject in respect of sexual matters, then, in
the absence of any indication that the said passive
subject has not been affected by those acts - for
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example, because he or she was, to some degree,
already depraved — whoever has to judge the facts
may reasonably conclude that there was actual or
effective defilement.””

Illi filwagqt li din il-Qorti taghmel taghha dak hawn fuq ¢itat hija
tinnota li ghalkemm ma hemmx regola xjentifika ghal dak li
jikkostitwixxi korruzjoni ta” minorenni, f'dan il-kaz jirrizulta minn
kliem l-istess appellant li minkejja li huwa r¢ieva l-ewwel
effuzjonijiet taht forma ta” bewsa huwa rritorna din il-bewsa u
sussegwentement kien hemm c¢irkostanzi ohra fejn sehh aktar
bews. Jirrizulta wkoll li l-parte civile setghet talbet aktar mill-
bewsa ghalhekk huwa ndubitat li dan l-avveniment qangqal fil-
parte civile “at least the curiosity or the interest of the minor should have
been aroused” li gie msemmi hawn fuq. Ghalhekk fil-fehma ta” din
il-Qorti mhux korrett l-appellant meta jghid li bewsa mhijiex atti
ta’ korruzjoni ta’ minorenni u konsegwentement l-aggravju in
ezami ged jigi michud fejn jirrigwarda l-ewwel (1) imputazzjoni
addebitata fil-konfront tal-appellant ossia dik 1li temani minn
Artikolu 203 tal-Kapitolu 9 tal-Ligijiet ta” Malta.

Illi minkejja dak li nghad fil-paragrafu precedenti, fil-fehma ta’
din il-Qorti mhux bilfors jista” jinghad l-istess fir-rigward tat-tieni
(2) imputazzjoni addebitata fil-konfront tal-appellant allura
imputat. It-tieni (2) imputazzjoni temani minn Artikolu 204C(1)
tal-Kapitolu 9 tal-Ligijiet ta” Malta. Illum dan l-artikolu jaqra
hekk:

“Kull min jippartecipa f’attivitajiet sesswali ma’
persuna ta’ taht is-sittax-il sena jehel, meta jinstab hati, il-

piena ta’prigunerija minn hames snin sa ghaxar snin.”

Fiz-zmien li jinghad li s-sehh ir-reat mertu tal-kawza odjerna,
Artikolu 204C tal-Kapitolu 9 imsemmi kien jaqra hekk:

“Kull min jippartecipa f'attivitajiet sesswali ma’ persuna
ta’ taht l-eta jista’, meta jinsab hati, jehel prigunerija
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ghal Zmien mhux izjed minn sentejn, bir-rekluzjoni jew
minghajrha.”

Illi ghalhekk din il-Qorti tinnota li I-ligi nbidlet b’'mod L I-
protezzjoni li hija taghti hija limitata ghal persuni taht l-eta” ta’
sittax (16)-il sena. Tenut kont ta’ dan jirrizulta li l-imgieba u I-
azzjonijiet 1i l-appellant ghamel mal-parte civile b’'mod partikolari
mis-16 ta’ Gunju 2017 “il quddiem, u ¢ioé minn meta hija ghalget 1-
eta’ ta” sittax (16)-il sena ma ghadhomx jikkonfiguraw bhala reat
bil-konsegwenza (li kieku l-imputazzjonijiet jkunu bbazati biss fuq
dawn atti) li I-appellant fuq dawn l-atti jkun liberat. Bil-kontra li
kieku wiehed kellu japplika I-ligi 1-qadima l-atti li wettaq fis-16 ta’
Gunju 2017 ikunu punibbli. F'dan ir-rigward din il-Qorti taghmel
riferenza ghas-sentenza moghtija fit-12 ta” Ottubru 2022 fl-ismijiet
Ir-Repubblika ta” Malta vs. Deniro Bugeja (Numru 15/2020) fejn
il-Qorti tal-Appell Kriminali (Sede Superjuri) qalet hekk:

“17.1...]

Issa ghalkemm l-artikolu 7 tal-Konvenzjoni ma jsemmiex
il-prin¢ipju tar-retroattivita’ tal-piena l-inqas harxa, il-
QEDB stabbilit illi dan il-jedd imhaddan f'dan l-artikolu
jiggarantixxi mhux biss il-princ¢ipju tan-non-retroattivita’
tal-piena l-iktar severa, izda jimplika wkoll il-princ¢ipju
tar-retroattivita” tal-ligi kriminali l-inqas oneruza.

“That principle is embodied in the rule that
where there are differences between the
criminal law in force at the time of the
commission of the offence and subsequent
criminal laws enacted before a final judgment
is rendered, the courts must apply the law
whose provisions are most favourable to the
defendant (Scoppola v. Italy (no. 2) [GC], §§
103-109, concerning a thirty-year prison
sentence instead of a life sentence). The Court
considered that “inflicting a heavier penalty for
the sole reason that it was prescribed at the

12



431/2020/1 NC

time of the commission of the offence would
mean applying to the defendant’s detriment the
rules governing the succession of criminal laws
in time. In addition, it would amount to
disregarding any legislative change favourable
to the accused which might have come in before
the conviction and continuing to impose
penalties which the State - and the community
it represents - now consider excessive” (ibid., §
108). The Court noted that a consensus had
gradually  emerged  in  Europe  and
internationally  around the view  that
application of a criminal law providing for a
more lenient penalty, even one enacted after the
commission of the offence, had become a
fundamental principle of criminal law (ibid., §
106). Furthermore, the Court has found that the
principle of the retrospective application of the
more lenient criminal law applies not only to
the applicable penalty but also in the context of
an amendment relating to the definition of the
offence.?”

18. Illi 1-Qorti ma tistax ma tirrimarkax illi fil-perijodu
taz-zmien indikat fl-akkuza lilu addebitata, l-appellant
spicca rinfac¢jat bi bdil fil-ligi tant illi mhux biss hraxu 1-
pieni, izda sahansitra inbiddlu l-elementi mehtiega ghar-
reita’, liema bdil gie fis-sehh proprju fl-14 ta” Mejju 2018
biex b’hekk fil-konfront tieghu z-zmien temporali li fih
kien mixli kien regolat b’zewg ligijiet differenti kemm kif
inghad regolanti l-piena, kif ukoll fil-parti sostantiva ta’
l-istess.

92. The guarantee enshrined in Article 7, which
is an essential element of the rule of law,
occupies a prominent place in the Convention

2 “https:/ /www.echr.coe.int/documents/ guide _art 7 ENG.pdf”.
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system of protection, as is underlined by the
fact that no derogation from it is permissible
under Article 15 of the Convention in time of
war or other public emergency. It should be
construed and applied, as follows from its
object and purpose, in such a way as to provide
effective  safeguards  against  arbitrary
prosecution, conviction and punishment (see
S.W. v. the United Kingdom and C.R. v. the
United Kingdom, 22 November 1995, § 34 and §
32 respectively, Series A nos. 335-B and 335-C,
and Kafkaris, cited above, § 137).

93. Article 7 § 1 of the Convention goes beyond
prohibition of the retrospective application of
criminal law to the detriment of the accused. It
also sets forth, more generally, the principle
that only the law can define a crime and
prescribe a penalty (nullum crimen, nulla poena
sine lege). While it prohibits in particular
extending the scope of existing offences to acts
which previously were not criminal offences, it
also lays down the principle that the criminal
law must not be extensively construed to an
accused’s detriment, for instance by analogy
(see, among other authorities, Coéme and
Others v. Belgium, nos. 32492/96, 32547/96,
32548/96, 33209/96 and 33210/96, § 145, ECHR
2000-VII).

94. It follows that offences and the relevant
penalties must be clearly defined by law. This
requirement is satisfied where the individual
can know from the wording of the relevant
provision and, if need be, with the assistance of
the courts’ interpretation of it, what acts and
omissions will make him criminally liable (see
Kokkinakis v. Greece, 25 May 1993, § 52, Series
A no. 260-A; Achour, cited above, § 41; and Sud
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Fondi Srl and Others v. Italy, no. 75909/01, §
107, 20 January 2009).

95. The Court must therefore verify that at the
time when an accused person performed the act
which led to his being prosecuted and convicted
there was in force a legal provision which made
that act punishable, and that the punishment
imposed did not exceed the limits fixed by that
provision (see Coéme and Others, cited above, §
145, and Achour, cited above, § 43). .....

109. In the light of the foregoing considerations,
the Court takes the view that it is necessary to
depart from the case-law established by the
Commission in the case of X v. Germany and
affirm that Article 7 § 1 of the Convention
guarantees not only the principle of non-
retrospectiveness of more stringent criminal
laws but also, and implicitly, the principle of
retrospectiveness of the more lenient criminal
law. That principle is embodied in the rule that
where there are differences between the
criminal law in force at the time of the
commission of the offence and subsequent
criminal laws enacted before a final judgment
is rendered, the courts must apply the law
whose provisions are most favourable to the
defendant3.”

Illi b’hekk isegwi 1li din il-Qorti trid tapplika I-ligi langas
restringenti. Din il-Qorti hija tal-fehma li sabiex tara liema hija 1-
ligi kriminali langas restringenti, il-Qorti trid taghmel analizi ta’
liema verzjoni mil-ligijiet tkun l-aktar favorevoli lejn il-persuna
mixlija b’dan illi meta tkun ged twettaq dan l-analizi, il-Qorti ma
tridx tillimita ruhha biss lejn il-piena.

3 “Scoppola vs Italy”.
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Illi huwa ¢ar f'ghajnejn din il-Qorti li, jekk wiehed kellu japplika I-
ligi kif kienet gabel is-sena 2018, bl-agir tieghu l-appellant ikun
wettaq r-reat li jikkonfigura taht Artikolu 204C tal-Kapitolu 9 tal-
Ligijiet ta’ Malta. Issa jekk wiehed inehhi mill-ekwazjoni 1-
avvenimenti li seshhew minn meta l-parte civile ghalget sittax (16)-
il sena l-attivita’ amoruza ta’ bejn l-appellant u l-parte civile kienet
ristretta ghal bews. F'dan ir-rigward din il-Qorti taghmel
riferenza ghas-sentenza moghtija fil-11 ta’ Dicembru 2018 fl-
ismijiet The Police vs. Omissis (Numru 491/2017) fejn din il-Qorti
diversament preseduta qalet hekk:

“That the appellant was also found guilty of the third
charge which reads “Took part in sexual activities with
minor Omissis”. The Court makes reference to the
judgment in the names ‘Il-Pulizija (Spettur Trevor
Micallef) vs. Raisa Mangion* which was also made
reference to by the First Court in the appealed decision,
where it was considered that:

“II-li¢i ma taghtix definizzjoni ta’ x'jikkostitwixxi attivitajiet
sesswali pero” huwa maghruf i dawn l-atti jrid ikollhom bhala
minimu certu element ta’ sess sabiex l-atti jissejhu attivitajiet
sesswali u ghalhekk m’hemmx dubju li ghandu jkun hemm I-
uzu ta’ l-organi sesswali tal-persuni nvoluti fir-relazzjoni.
Ghalhekk mhux kwalsiasi att bejn zewg minn nies frelazzjoni
tista’ tissejjah attivita’ sesswali bhal per ezempju tghanniq jew
koppja lambranzetta, jew addirittura ‘flirting’ ma jistax
jissejjah attivita’ sesswali.””

Illi mill-atti processwali ma jirrizultax li kien hemm xi forma ta’
attivita” amoruza 1i tinvolvi l-organi sesswali tal-partijiet.
Ghaldagstant fil-fehma ta” din il-Qorti hemm nieqes l-element ta’
attivita” sesswali biex b’hekk allura r-reat konfigurat taht Artikolu
204C tal-Kapitolu 9 tal-Ligijiet ta” Malta ma jissussistix b’dana illi
ghalhekk il-ligi l-aktar favorevoli lejn l-appellant tkun proprju 1-

4 “Decided by the Court of Magistrates (Malta) as a Court of Criminal Judicature on the 23d. July,
2014 (1081/2013).”
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ligi odjerna. Ghaldagstant isegwi li l-aggravju in ezami ser jigi
milqugh biss fir-rigward tat-tieni (2) imputazzjoni migjuba fil-
konfront tal-appellant.

Illi gialadarba li l-aggravju in ezami gie michud limitatment fir-
rigward tal-ewwel (1) imputazzjoni pero’ gie milqugh fir-rigward
tat-tieni (2) imputazzjoni b’hekk l-appellant ser jigi liberat mit-
tieni (2) imputazzjoni addebitata fil-konfront tieghu.

Ikkunsidrat

Illi fit-tieni aggravju tieghu l-appellant jargumenta li l-Ewwel
Qorti erronjament sabitu hati ta’ atti li sehhew wara li 1-parte civile
ghalget is-sittax (16)-il sena. L-appellant jispjega li 1-kliem
“persuni ta’ taht l-eta’” £ Artikoli 203(1) u 204C(1) tal-Kapitolu 9 tal-
Ligijiet ta” Malta gew mibdula bil-kliem “persuna ta” taht is-sittax-il
sena”. Jargumenta li dawn l-emendi dahlu fis-sehh fl-14 ta” Mejju
2018 bis-sahha ta” Avviz Legali 154 tal-2018. L-appellant jilmenta
li I-Ewwel Qorti ghazlet li ssibu hati ta” reati li I-legislatur ghazel li
jiddepenalizza. Jghid li wara li I-Ewwel Qorti kkwotat Artikolu 27
tal-Kapitolu 9 tal-Ligijiet ta” Malta u Artikolu 157 tal-Kapitolu 16
tal-Ligijiet ta” Malta hija ghazlet li tapplika l-provvediment tal-
Kapitolu 9 tal-Ligijiet ta” Malta fiz-zmien meta sehhew ir-reati.
Wagqt li jirreferi ghal gurisprudenza nostrana l-appellant jispjega li
kellu jigi liberat mir-reati addebitati minhabba li tali reati ma
kienux, fiz-zmien tas-sentenza, jikkostitwixxu reati.

Illi dwar l-aggravju in ezami din il-Qorti, a skans ta” ripetizzjoni,
filwaqt li taghmel riferenza ghal konsiderazzjonijiet li saru
minnha fir-rigward tal-ewwel aggravju tapplika mutatis mutandis
dawn il-konsiderazzjonijiet fir-rigward tat-tieni aggravju b’dan illi
dan l-aggravju ged ikun milqugh biss fir-rigward tat-tieni (2)
imputazzjoni filwaqt li ser jigi michud ghal dak li jirrigwarda 1-
ewwel (1) imputazzjoni.

Ikkunsidrat
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Illi fit-tielet aggravju l-appellant jilmenta dwar il-piena ta’
prigunerija effettiva erogata mill-Ewwel Qorti fil-konfront tieghu
u jishaq 1i tenut kont tac-cirkostanzi partikolari ta” dan il-kaz din
hija wahda ec¢cessiva. Huwa jispjega li f'dan il-kaz jezistu numru
ta’ fatturi li jimmilitaw kontra piena ta’ prigunerija effettiva.
Huwa jsemmi I-fedina penali incensurata tieghu, il-fatt li r-
relazzjoni mal-parte civile kienet wahda konsenswali u fejn qatt ma
sehh kongungiment karnali, u li dan il-kaz huwa wiehed
partikolari minhabba 1li huwa kaz fejn kien hemm attrazzjoni
reciproka. Ikompli li f'dan il-kaz huwa ghamel minn kollox biex
itemm ir-relazzjoni minkejja t-theddid u r-rikatti. Jghid 1i I-Ewwel
Qorti setghet timponi piena aktar idonea bhal Ordni ta” Probation
jew xoghol fil-komunita’.

Illi dwar l-aggravju in ezami din il-Qorti tibda billi tinnota 1i huwa
stabbilit b’'mod kopjuz fil-gurisprudenza nostrana illi bhala regola
gorti ta’ revizjoni ma tirrimpjazzax il-piena moghtija mill-Ewwel
Qorti b’dik li kieku hija - ¢ioe din il-Qorti - kienet taghti f'dawk
i¢c-¢cirkostanzi, kemm-il darba ma jkunx jirrizulta li l-piena
moghtija mill-Ewwel Qorti kienet b’xi mod “wrong in principle”
jew “manifestly excessive”. Dan inghad, fost l-ohrajn, fis-sentenza
moghtija mill-Qorti tal-Appell Kriminali (Sede Superjuri) fil-25 ta’
Awwissu 2005 fil-kawza fl-ismijiet The Republic of Malta vs.
Kandemir Meryem Nilgum et (Numru 9/2004).

[lli din il-Qorti taghmel taghha dak li nghad fis-sentenza moghtija
f1-20 ta” Dicembru 2022 fl-ismijiet Il-Pulizija vs. Wajdi Lazhir
Benhamed (Numru 386/2022) fejn din il-Qorti diversament
preseduta qalet hekk:

“10. Issa, ghal dak li jirrigwarda appelli minn piena,
huwa pacifiku li sabiex Qorti tal-Appell tibdel il-piena li
tkun erogat l-ewwel Qorti, irid jirrizultalha li tali piena
tkun zbaljata fil-prin¢ipju jew manifestament eccessiva.
Hekk gie mistqarr mill-Qorti tal-Appell Kriminali
(Superjuri) fil-kawza fl-ismijiet The Republic of Malta vs.
Kandemir Meryem Nilgum and Kucuk Melek deciza
nhar il-25 t' Awwissu 2005:

18



431/2020/1 NC

It is clear that the first Court took into account all
the mitigating as well as the aggravating
circumstances of the case, and therefore the
punishment awarded is neither wrong in principle
nor manifestly excessive, even when taking into
account the second and third grounds of appeal of
appellant Melek. [...]

11. Mill-banda l-ohra din il-Qorti trid taghmel I-
evalwazzjoni taghha dwar jekk il-Qorti tal-Magistrati
(Malta) applikatx piena li kienet manifestament ec¢cessiva
meta wiehed jiehu kont ukoll tal-aspetti retributtivi u
preventivi tas-sentenza emessa minnha. Kif intqal aktar
‘il fuq fl-appell Kandemir u li gie wkoll imbaghad ribadit
fl-appell superjuri Ir-Repubblika ta’” Malta vs. Marco
Zarb, dec¢iza nhar il-15 ta’ Dicembru 2005, din il-Qorti
bhala Qorti ta” Appell ma tiddisturbax is-sentenza
moghtija mill-Qorti tal-ewwel istanza semplicement
ghaliex kienet tippreskrivi piena li kienet ghola minn dik
li din il-Qorti kif komposta kienet kieku taghti kieku
kienet hi li geghda teroga l-piena. Biex l-appell jirnexxi,
kien mehtieg li l-appellant juri li I-piena moghtija mill-
Qorti tal-Magistrati kienet tohrog barra mill-parametri
tal-piena jew mizuri applikabbli ghall-kaz. Din il-Qorti
ma tinterferix ma’ pieni li ma jkunux jidhru li huma
zbaljati fil-princ¢ipju, ghalkemm ikunu jidhru li huma
pieni horox ghal xi Gudikanti. Biex piena moghtija minn
Qorti tal-Ewwel Istanza tkun tista’ tigi mibdula jrid jigi
pruvat li kien hemm xi zball fil-principju wara I-
emanazzjoni ta” dik il-piena. II-Qorti tal-Appell Kriminali
fl-Ingilterra zviluppat ukoll il-kuncett ta” sindakabilita’
tal-piena tal-Qorti tal-Ewwel Istanza fil-kaz 1li din tkun
eccessiva jew manifestament eccessiva. Biss dan ma
jfissirx li sempliciment ghax sentenza tkun tidher li hija
fuq in-naha aktar severa din tkun tissodisfa dan it-test tal-
eccessivita’ jew eccessivita’ manifesta. Anzi dik il-Qorti
ttenni li appell fuq tali piena jkun jista’ jigi milqugh jekk
jirrizulta 1i s-sentenza tkun barra l-parametri tal-piena li

19



431/2020/1 NC

tkun applikabbli ghall-offiza in kwistjoni u ghac-
¢irkostanzi tal-hati u mhux ghaliex tkun piena li tkun
ghola minn dik 1i kieku 1-Qorti tal-Appell kienet teroga
ghall-kaz in kwistjoni. [...]”

Illi din il-Qorti tinnota li mehud in konsiderazzjoni tal-fatt li hija
ser tillibera lill-appellant mit-tieni (2) imputazzjoni addebitata fil-
konfront tieghu b’hekk isegwi li ghandu jkun hemm temperament
fil-piena.

Ili jirrizulta li I-piena prevista ghal Artikolu 203 tal-Kapitolu 9 tal-
Ligijiet ta” Malta fi zmien ir-reat kienet ta” mhux aktar minn tliet
snin prigunerija waqt 1li l-piena odjerna hija ferm aktar iebsa u
ghalhekk b’applikazzjoni ta” Artikolu 27 tal-Kapitolu 9 tal-Ligijiet
ta” Malta trid tigi applikata l-piena l-anqas gravi. Maghdud ma’
dan ghandu jitqies li l-agir tal-appellant jikkwalifika bhala reat
kontinwat u allura a tenur ta” Artikolu 18 tal-Kapitolu 9 tal-Ligijiet
ta’ Malta il-piena tista” tizdied bi grad jew bi tnejn u ghalhekk il-
piena massima li tista’ tigi imposta hija dik ta’ hames snin
prigunerija.

Illi filwaqt li din il-Qorti qieset bir-reqqa l-fatturi li l-appellant
semma fl-aggravju in ezami fejn huwa qal li dawn il-fatturi
ghandhom jimmilitaw kontra piena ta” prigunerija effettiva pero’
fl-istess waqt din il-Qorti ma tistax ma tqiesx ukoll il-fidu¢ja li s-
socjeta’ torbot ma’ sacerdot u r-rwol ta’ kappillan f'rahal, liema
fidu¢ja giet traduta mill-appellant! Minhabba dan, din il-Qorti
ma tarax li f'dan il-kaz ghandha taghti piena alternattiva bhal dik
ta’” Ordni ta’ Probation jew servizz fil-komunita’. Ghall-istess
raguni gravi msemmija din il-Qorti tinnota li l-unika piena li 1-
appellant ghandu jigi kkundannat ghaliha u 1i tirrefletti 1-gravita’
ta” dak li huwa nstab hati tieghu hija dik ta” piena ta” prigunerija
effettiva. Mehud in konsiderazzjoni tal-fatt li din il-Qorti ser
tillibera lill-appellant mit-tieni (2) imputazzjoni addebitata fil-
konfront tieghu u mehud in konsiderazzjoni wkoll tal-fedina
penali tal-appellant, il-fatt li r-relazzjoni ta” bejn l-appellant u 1-
parte civile kienet wahda konsenswali u li lI-appellant ghamel minn
kollox biex itemm ir-relazzjoni jwassal lil din il-Qorti li tqgies li
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piena ta’ ghoxrin (20) xahar prigunerija tkun aktar idonea fic-
¢irkostanzi. Ghaldagstant l-aggravju in ezami ged jigi milqugh
biss fir-rigward ta” dak appena msemmi.

Decide

Ghal dawn il-motivi, il-Qorti taqta” u tiddeciedi billi tilga” in parte
l-appell imressaq mill-appellant OMISSIS OMISSIS u tghaddi
ghalhekk biex tirriforma s-sentenza appellata billi:

tikkonferma dik il-parti tas-sentenza appellata fejn sabet lill-
appellant hati tal-ewwel (1) imputazzjoni;

thassar u tirrevoka dik il-parti tas-sentenza appellata fejn
sabet lill-appellant hati tat-tieni (2) imputazzjoni u minflok
tiddikjarah mhux hati taghha u b’hekk tilliberah minn kull

htija u piena fir-rigward taghha;

thassar u tirrevoka dik il-parti tas-sentenza fejn l-appellant gie
kkundannat tliet (3) snin u sitt (6) xhur prigunerija u minflok
tikkundannah ghoxrin (20) xahar prigunerija;

tikkonferma 1-bgija tas-sentenza tal-Ewwel Qorti b’dan illi
kwalunkwe terminu msemmi fid-decide tas-sentenza appellata
jibda jghaddi mil-lum.

Onor. Dr. Neville Camilleri
Imhallef

Alexia Attard
Deputat Registratur
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