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QORTI CIVILI
PRIM’> AWLA

ONOR IMHALLEF

DR FRANCESCO DEPASQUALE
LL.D. LL.M. (IMLI)

Seduta ta’ nhar it-Tlieta
Ghoxrin (20) ta’ Mejju 2025

Rikors Numru 607/2020FDP
Fl-ismijiet
Duo Nova Developments Ltd (C 82702)
Vs
Citadel Insurance plc (C 21550)
I1-Qorti:-

1. Rat ir-rikors datat 22 ta’ Lulju 2020 li permezz tieghu s-soc¢jeta’ rikorrenti talbet is-
segwenti:

1lli permezz ta’ konvenju datat erbgha U ghoxrin (24) ta’ Jannar tas-sena
elfejn u gAoxrin (2020) ffirmat quddiem in-Nutar Dr. John Gambin (Dok. A),
is-so¢jeta’ attrici obbligat ruzha li tbieg#, tassenja u titrasferixxi lis-socjeta’
konvenuta commercial premises, mingZajr numru li jifforma parti minn binja
mag#irufa bziala ‘Block E’ li tifforma parti mill-Kumpless bl-isem ‘Manor
Heights’ li taccedi ghalih minn Birkirkara Hill, St. Julians, kif ukoll zewg
parkeggi fil-livell sotterran (-1) li jinsab fit-tieni livell tal-binja, liema
parkeggi jagaimlu parti minn Garage Complex fl-istess kumpless bl-isem
‘Manor Heights’, liema deskrizzjoni tirrizulta azjar mill-konvenju imsemmi
u mill-pjanta annessa ma’ I-istess konvenju.

I1li dana I-bejg7 kellu jigi mwettaq versu |-prezz ta’ tliet mija u tletin elf Ewro
(EUR 330,000), u kien soggett ukoll gaall-kundizzjonijiet ozra stipulati fl-
istess konvenju citat.

I1li I-kontendenti partijiet kienu ben kjari fil-gbil reciproku versu I-bejg# u x-
xiri tal-istess commercial premises u I-parking spaces indikati hawn fug, hekk
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kif entrambi ffirmaw kemm fuqg il-konvenju nnifsu kif ukoll fuq il-pjanta
annessa mal-istess konvenju.

I1li ghalhekk ma kien hemm l-ebda lok [i xi parti tallega xi nuqqas ta’ kjarezza
versu dan il-bejgh.

[1li nonostante dan, is-socjeta’ konvenuta nagset milli tersaq ghall-iffirmar u
pubblikazzjoni ta’ [-att definittiv ta’ bejgh qabel id-data ta’ I-iskadenza tal-
konvenju.

1li permezz ta’ ittra ufficcjali datata tlieta u ghoxrin (23) ta’ Gunju tas-sena
elfejn u gzoxrin (2020) l-attur interpella lill-konvenuta sabiex tersaq g#all-
iffirmar u pubblikazzjoni ta’ l-att definittiv ta’ bejgh, izda hija baqgfet
inadempjenti oltre li infurmat lis-socjeta’ rikorrenti li ma kinetx disposta li
taddivjeni gzall-kuntratt tal-kompro-vendita graliex skont hi, il-proprieta m’
hijiex mibnija skont id-deskrizzjoni fil-konvenju.

i skont il-paragrafu 4(b) ta’ I-istess konvenju, jekk il-kumpratri¢i ma
tersagx ghall-kuntratt tal-kompro vendita mingzajr 1-ebda raguni valida fil-
Ligi, hija titlef id-depozitu minnha m#allas fuq il-konvenju favur I-istess
socjeta’ rikorrenti.

[li ghalhekk s-socjeta’ attrici kellha tintavola dawna I-proceduri sabiex dina
I-Onorabbli Qorti tordna lis-socjeta’ konvenuta, a bazi ta’ I-istess konvenju,
ma kellha I-ebda raguni valida fil-Ligi sabiex ma tersagx g#all-
pubblikazzjoni tal-kuntratt tal-kompro-vendita, u b’ hekk titlef a favur tas-
socjeta’ rikorrenti is-somma ta’ tlieta u tletin elf Euro (Euro 33,000)
attwalment mizmuma minn Nutar John Gambin.

Ili ghaldagstant I-attur bir-rispett jitlob lil dina I-Onorabbli Qorti jogZgobha
ghar-ragunijiet premessi:

1. Tiddikjara illi ma tezisti l-ebda raguni valida fil-Ligi sabiex l-istess
intimata ma tersagx g#all-pubblikazzjoni tal-kuntratt ta’ kompro-vendita
skond it-termini u kundizzjonijiet tal-konvenju fug imsemmi;

2. Tiddikjarailli b’ hekk, bl-applikazzjoni ta’ dak provdut fil-paragrafu 4(b)
ta’ I-istess konvenju, I-istess socjeta” intimata tilfet id-dritt tagzha fuq id-
depozitu minnha m#allas u li attwalment jinsab fil-kustodja tan-Nutar
John Gambin;

3. Tiddikjara illi b’ konsegwenza ta’ dan is-socjeta’ rikorrenti ghandha d-
dritt li tircievi u tagzmel tagzha l-istess depozitu;

4. Tordna lis-soc¢jeta’ konvenuta sabiex thallas lis-socjeta’ rikorrenti s-
somma ta’ tlieta u tletin elf Euro (Euro 33,000) gia depozitata ghand in-
Nutar John Gambin;

Bl-ispejjez, inkluzi dawk tal-ittra ufficcjali datata tlieta u ghoxrin (23) ta’
Gunju tas-sena elfejn u gaoxrin (2020) kontra s-socjeta’ konvenuta li hija
minn issa ngunta g/as-subizzjoni.

2. Ratillifil-31ta> Awwissu 2020 is-soc¢jeta’ intimata lagghet ghal dak mitlub billi gajjmet
is-segwenti difiza:
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1. 1lli I-fatti dikjarati fl-ewwel paragrafu tar-rikors attri¢ci ma humiex kontestati
b’ dana li ghandu jigi pprecizat li I-ftehim kien grall-akkwist ta’ fond
kummergjali u li I-pjanti annessi kienu biss intizi biex jiddelimitaw I-arja tal-
fond billi kif ser jirrizulta I-istess fond kien ghadu fi stat ta’ kostruzzjoni u
kien hemm pendenti almenu applikazzjonij wazda lill-Awtorita’ tal-1ppjanar;

2. i I-fatti dikjarati fit-tieni paragrafu tad-dikjarazzjoni attrici huma ammessi;

3. Hli dwar il-fatti dikjarati fit-tielet u fir-raba’ paragrafi tad-dikjarazzjoni
attrici il-gbil kien li I-fond li Citadel intrabtet li tixtri kellu jkun kollu kemm
hu fond kummerc¢jali u mhux kif giegzda tallega s-socjeta’ attrici. Anke Kieku
dan il-fatt ma kienx ovvju minnu nnifsu, gizandu jirrizulta kemm mill-pjanti li
rredigiet l-intimata ghall-interior design tal-post kif ukoll mill-dokument B
aness mal-konvenju rigwardanti l-interior finishes li l-attri¢i intrabtet i
twettaq bzala parti mill-prezz. Eventwalment irrizulta li gzalkemm il-fond li
dwaru intlakaq gbil kellu kobor ta’ 110 metri kwadri filfatt skond il-policies
vigenti fond kummerc¢jali tal-klassi 4A huwa limitat gAal “floorspace [that]
does not exceed 75sq.m”. Jigifieri li skond il-permess tal-Awtorita’ tal-
Ippjanar u skond il-ligi il-fond in kwistjoni ma jistgfax legalment jintuza
kollu kemm hu bzala fond kummercjali. Li r-rikorrenti kienu dejjem konxji
ta’ dan il-fatt huwa car grax jirrizulta mill-varji proceduri li saru maz-zmien
mal-Awtorita’ tal-lppjanar biex jinfargu l-permessi u jinbena I-blokk in
kwistjoni. Ir-rikorrenti kienu dejjem jafu b’ dan il-fatt u ppruvaw jazbuh. 1l-
fatt jibqa’ /i f° kull waqt rilevanti tal-konvenju il-fond kien kolpit b’
limitazzjoni cara dwar |-uzu li legalment seta’ jsir minnu. Apparti minhekk
hemm diversi problemi ozra inkluz il-fatt li fid-data ta’ gheluq il-konvenju il-
fond ma kienx tlesta u ma kienx fi kwalsiasi kaz utilizzabbli mill-esponenti.
Kif ser jirrizulta il-Blokk giadu I-bog#od minn tlestija u huwa inkoncepibbli
li ufficju jista’ jinfetaz ghall-kummerc¢ £~ dan [-istat.

4. 1 l-intimata kellha raguni tajba skond il-konvenju u skond il-ligi biex ma
tersagx grall-pubblikazzjoni tal-att finali u f* dan is-sens fil-[ ] ipprezentat
ittra ufficjali fejn talbet lill-kumpannija rikorrenti sabiex tersaq ghar-
rexissjoni tal-konvenju.

5. i I-fatti I-ozra kollha dikjarati fir-rikors guramentat huma kontestati;

6. Mliinoltre billi I-esponenti hi zalliet depozitu gzand in-nutar John Gambin u
inoltre sofriet danni ngenti naxxenti mill-inadempiment kontrattwali tal-
kumpannija rikorrenti l-esponenti sejra tavalixxi ruzha minn din il-
procedura biex tipprezenta kontro talba.

[1li I-esponenti tressaq is-segwenti eccezzjonijiet:
1. Fl-ewwel lok illi t-talba hija irrita billi I-attri¢ci ma segwietx il-procedura
espressament stabbilita mil-ligi u cioe bl-artikolu 1357(2) tal-Kodici Civili;
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2. Mli lI-esponenti kellha raguni tajba u gzalhekk kull dritt li ma tersagx gall-
pubblikazzjoni tal-att finali billi ° eghluq il-konvenju il-fond ma kienx
jikkonforma mat-termini tal-konvenju u g#ialhekk ir-rikorrenti ma humiex
intitolati g4al ebda parti mid-depozitu mzolli gzand in-nutar John Gambin;

3. i t-talbiet attrici huma kompletament infondati fil-fatt u fid-dritt u
ghandhom jigu michuda bl-ispejjez kontra I-attri¢i li hi minn issa msej#a in
subizzjoni;

4. Salv eccezzjonijiet ulterjuri jekk ikun il-kaz,

5. Ml l-esponenti tixtieq tavalixxi ruzha mill-procedura odjerna u giegida
ghalhekk bil-prezenti tipprezenta talba opportune.

3. Ratilli fil-31 ta> Awwissu 2020, is-so¢jeta’ intimata ghamlet kontro-talba li permezz
taghha talbet is-segwenti:

1. Wi fl-24 ta’ Jannar 2020 I-kumpannija rikonvenzjonanti Citadel Insurance
Plc kienet danlet 1 konvenju mal-kumpannija rikonvenzjonata Duo Nova
Developments Limited permezz ta’ liema il-kumpannija rikonvenzjonata
intrabtet li thieg# u tittrasferixxi lill-kumpannija Citadel Insurance plc “the
commercial premises at groundfloor or street level” deskritta fl-istess
konvenju, liema commercial premises kellha tigi trasferita “inclusive of the
finishing works listed in the Annexed Document “B” which are to be
completed in all respects by the vendor for the benefit of the purchaser by not
later than the 15/05/2020 and the value of which works is included in the
price.

2. i meta gie konkluz il-konvenju I-kumpannija rikonvenzjonata Duo Nova
nbiet il-fatt li skond il-policies vigenti tal-Awtorita’ tal-lppjanar fond
kummercjali tal-klassi 4A, fil-kumpless de quo ma setg#ax ikollu floor area
akbar minn 75 metru kwadru u dan kif ser jigi dimostrat ampjament waqt is-
smig# tal-kawza.

3. i ghalkemm mhuwiex kontestat li il-fond inbena skond permessi approvati
mill-Awtorita’ tal-Ippjanar, gari tal-kundizzjonijiet tal-permess tal-izvilupp
marnrug finalment juri li filfatt il-fond kollu ma jistgzax jintuza bzala fond
kummercjali tal-klassi 4a u dan minzabba limitazzjoni espressa fis-surface
area. ll-partijiet kienu ftiehmu espressament li I-fond kollu li gie delinejat fuq
il-konvenju kien commercial premises u seta’ gialhekk jintuza g#al skopijiet
kummer¢jali.

4. i l-esponenti dazlet giall-konvenju sabiex takkwista I-fond in kwistjoni, bl-
iskop li tikkoncentra fih is-servizzi li gia kienet qgieg#da toffri lill-klijenti
tagzha fiz-Zzona u dan billi kellha I-zsieb li trodd lura proprjetajiet ozra li hi
kellha mikrija ming#zand terzi;
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5. i minkabba dan il-fatt u per konsegwenza tal-inadempiment da parti tal-
kumpannija rikonvenzjonata Duo Nova Developments Limited I-esponenti
sofriet u ghadha giegZda ssofri danni konsistenti fi spejjez addizzjonali li
gieghda tinkorri fin-negozju tagzha u dan oltre telf li sofriet billi rabtet id-
depozitu ghaz-zmien kollu tal-konvenju.

6. i interpellata biex tersaq grar-rexissjoni tal-konvenju u g#al-likwidazzjoni
u #las tad-danni I-kumpannija rikonvenzjonata Duo Nova Developments
Limited baqgZet inadempjenti u minflok ipprezentat talba b’ rikors
guramentat fejn talbet li titzalla ZZzomm d-depozitu miallas mill-kumpannija
Rikonvenzjonanti Citadel Insurance plc u ghalhekk kellha ssir din il-kontro
talba.

Graldagstant, giar-ragunijiet premessi u gzal dawk kollha li jirrizultaw fil-
kors tal-kawza, I-intimata rikonvenzjonanti titlob bir-rispett li din |-
Onorabbli Qorti, prevja kwalsiasi dikjarazzjoni, ordni u provvediment
opportun, jogigobha:

1. Tiddikjara li I-kumpannija rikonvenzjonanti Citadel Insurance Plc
ghandha raguni tajba skond il-ligi u skond il-kuntratt biex ma tersagx
ghall-att finali u dan unikament tort tal-kumpannija rikonvenzjonata
Duo Nova Developments plc li ma setgietx tagati lill-kumpannija
rikonvenzjonanti fit-termini tal-konvenju il-proprjeta’ kollha li kienet
wieg/det li thieg#;

2. Tiddikjara li I-kumpannija rikonvenzjonanti Citadel Insurance Plc hi
intitolata giar-refuzjoni tad-depozitu minnha mg#oddi lin-nutar John
Gambin;

3. Tiddikjara I-kumpannija rikonvenzjonata Duo Nova responsabbli giad-
danni kkagunati lill-kumpannija rikonvenzjonanti Citadel Insurance
p.l.c. liema danni jitwieldu mill-inadempjenza kontrattwali premessa fil-
qosor [~ dan ir-rikors;

4. Filwaqt li tillikwida d-danni reklamati okkorrendo bl-g#iajnuna ta’ periti
maZitura ghal dan il-gzan tikkundanna lill-kumpannija rikonvenzjonata
Duo Nova txallas lill-kumpannija rikonvenzjonanti Citadel Insurance
p.l.c. dawk id-danni kollha hekk likwidati;

Bl-ispejjez u bl-ingunzjoni in subizzjoni tal-kumpannija rikonvenzjonata fil-
persuni tar-rapprezentanti legali tagzha.

4. Rat illi fis-16 ta’ Ottubru 2020 l-attri¢i lagghet ghal dak mitlub fil-kontro-talba billi
gajjmet is-segwenti difiza:

1. i t-talbiet tal-intimat fil-kontro-talba huma nfondati fid-dritt u fil-fatt u
ghandhom jigu mic¢huda bl-ispejjez kontra I-istess intimat.
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Provi

10.

11.

12.

2. llli ma hemm I-ebda raguni valida fil-ligi ghar-rexissjoni tal-konvenju kif
qgiegned jitlob I-intimat, stante illi I-intimat kien ben informat li |-propjeta’
in kwistioni kellha store fuq wara, u dan g#aliex I-intimat kien ra u anke
kien gabel mal-pjanti li I-esponent wera lill-intimat u li huma annessi
mal-konvenju, u dan hekk kif se jigi ppruvat fil-prosegwiment ta’ din il-
kawza quddiem din I-Onorabbli Qorti.

3. i, in vista tas-suespost, I-intimat m'gizandux raguni tajba graliex ma
resagx grall-pubblikazzjoni tal-att finali, u b'hekk I-eccipjent, minzabba
I-fatt illi ma kellu I-ebda tort g#alfejn ma sarx I-att finali, gieg/ed jinnega
kull responsabbilita’ f dan il-kuntest.

4. lli, ghalhekk I-esponent ukoll gieg#ed jichad kull talba tal-intimat g/ad-
danni allegatament sofferti minnu.

5. i f’kull kaz u minghajr pregudizziu ghal fuq premess, I-intimat gizandu
jressaq kull prova valida fil-ligi biex jissosstanzja d-danni minnu allegati.

6. 1lli, in vista tas-suespost, I-intimat b'hekk ukoll m'huwiex intitolat g#ar-
refuzjoni tad-depozitu li giegzed grand in-Nutar John Gambin.

7. Salv eccezzjonijiet ulterjuri fid-dritt u fil-fatt.

Bl-ispejjez.

Rat id-dokumentazzjoni pprezentata mir-rikorrenti mar-rikors imsemmi.

Rat in-nota tas-socjeta’ intimata pprezentata fit-12 ta’ Novembru 2020 kontenenti
diversa korrispondenza bl-email (fol 40-67).

Rat in-nota tas-socjeta’ rikorrenti pprezentata fit-2 ta’ Frar 2021 kontenenti kopja
awtentika tal-konvenju datat 24 ta’ Jannar 2020 fl-atti tan-Nutar John Gambin (fol 70-
85).

Rat in-nota tas-soc¢jeta’ rikorrenti pprezentata fit-2 ta’ Marzu 2021 kontenenti 1-affidavit
ta’ Keith Attard Portughes u rat id-dokumentazzjoni annessa mal-affidavit (fol 87-
96).

Rat in-nota tas-socjeta’ rikorrenti pprezentata fis-26 ta’ April 2021 kontenenti 1-
affidavit ta’ David Enriquez, Kim Savio Attard Portughes u Shaun Bonavia u rat
id-dokumentazzjoni annessa mal-affidavit ta’ David Enriquez u Kim Savio Attard
Portughes (fol 99-204).

Semghet ix-xhieda ta’ Marthese Debono moghtija fis-seduta tas-6 ta” Mejju 2021 u rat
id-dokumenti ezebiti minnha (fol 206 et seq).

Rat illi fis-seduta tas-6 ta’ Mejju 2021 is-soc¢jeta’ rikorrenti ddikjarat 1i m’ghandhiex
aktar provi X tipprezenta.

Rat in-nota tas-so¢jeta’ intimata pprezentata fl-24 ta’ Novembru 2021 kontenenti
rapport tal-Perit Charles Azzopardi (fol 309-343).
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13.

14.

15.
16.

17.

18.

19.

20.

21.

Semghet ix-xhieda ta’ Angela Tabone moghtija fit-22 ta’ Frar 2022 (fol 345-350).

Rat illi fis-seduta tas-27 ta’ Mejju 2022 is-so¢jeta’ intimata ddikjarat illi m’ghandhiex
aktar provi X tipprezenta.

Semghet ix-xhieda ta’ Angela Tabone moghtija fit-23 ta” Marzu 2023 (fol 360-374).

Rat in-nota tas-socjeta’ intimata pprezentata fis-17 ta’ Settembru 2024 u rat id-
dokumentazzjoni annessa maghha (fol 379-431).

Rat illi fis-seduta tat-2 ta’ Ottubru 2024 il-kawza thalliet ghas-sottomissjonijiet finali.

Rat in-nota ta’ sottomissjonijiet ipprezentata mis-so¢jeta’ rikorrenti fil-11 ta’ Dicembru
2024 (fol 432-444).

Rat illi fis-seduta tas-16 ta’ Dicembru 2024 il-kawza thalliet ghas-sottomissjonijiet tal-
intimati.

Rat in-nota ta’ sottomissjonijiet ipprezentata mis-socjeta’ intimata fil-11 ta’ Marzu 2025
(fol 447-450).

Rat illi fis-seduta tal-11 ta” Marzu 2025 il-kawza thalliet ghas-Sentenza ghal-lum.

Fatti tal-Kaz

22.

23.

24,

25.

Jirrizulta illi |-partijiet dahlu f’konvenju bejniethom, liema konvenju jgib id-data tal-24
ta’ Jannar 2020 u kien iffirmat quddiem in-Nutar John Gambin.

Jirrizulta illi f°dan il-konvenju, is-so¢jeta’ rikorrenti bhala 1-bejjiegha, kienet obbligat
ruhha li tbiegh, tassenja u tittrasferixxi lis-socjeta’ intimata, bhala x-xerrejja:

“(i)the commercial premises at groundfloor or street level, overlying and
underlying other property of the vendor, with frontage upon Birkirkara Hill,
Saint Julians, internally unnumbered on the third level of the building. The
said property forms part of the larger block of buildings known as Block ‘E’
of the said complex named ‘Manor Heights’. The said property is shown
bounded in orange on the plan attached hereto marked document ‘P1’. The
said property has its own independent entrance at ground floor level from
Birkirkara Hill, St Julians, being the third level of building and, (ii) the two
car parking spaces internally unnumbered, at level minus one (-1) being the
second level of building. The said car parking spaces form part of the complex
of garages, herein referred to as the ‘Garage Complex’ forming part of the
said development styled ‘Manor Heights’. The said car-parking spaces are
accessible from a ramp and drive-in abutting onto Birkirkara Hill, Saint
Julians, and are shown bounded in blue on the plan there attached marked as
document ‘P2’

Jirrizulta illi dan il-bejgh kellu jsir versu l-prezz ta’ tlett mija u tletin elf Ewro (Ewro
330,000).

Jirrizulta illi s-so¢jeta’ konvenuta nagset milli tersaq ghall-iffirmar u pubblikazzjoni tal-
att definittiv ta’ bejgh qabel id-data tal-iskadenza tal-konvenju.
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26.

27.

28.

29.

30.

31.

Jirrizulta illi s-so¢jeta’ rikorrenti kienet intavolat ittra ufficjali fit-23 ta” Gunju 2020 fejn
interpellat lis-soc¢jeta’ konvenuta sabiex tersaq ghall-iffirmar u pubblikazzjoni tal-att
finali ta’ bejgh izda s-soc¢jeta’ intimata baqghet inadempjenti.

Jirrizulta illi s-so¢jeta’ intimata nfurmat lil dik attri¢i illi ma kenitx ser tersaq ghall-
pubblikazzjoni tal-att tal-bejgh stante li l-proprjeta’ mhijiex mibnija skont id-
deskrizzjoni fil-konvenju.

Jirrizulta illi skont I-istess so¢jeta’ rikorrenti, 1-konvenju fil-paragrafu 4(b) jistipula illi
jekk ix-xerrejja ma tersagx ghall-kuntratt ta’ kompra-vendita minghajr ebda raguni
valida fil-ligi hija titlef id-depozitu imhallas minnu fuq il-konvenju u dan a favur is-
soc¢jeta’ rikorrenti u ¢ioe’ s-somma ta’ tlieta u tletin elf Ewro (Ewro 33,000).

Jirrizulta illi s-so¢jeta’ konvenuta ssostni illi hija ntrabtet illi I-proprjeta’ li kienet ser
takkwista mis-socjeta’ attrici kellha tkun kollha kemm hi fond kummer¢jali.

Jirrizulta illi ghalkemm il-fond li |-partijiet gablu dwaru, kellu kobor ta’ mija u ghaxra
(110) metri kwadri, skond il-policies vigenti tal-Awtorita’ tal-lppjanar, fond
kummerc¢jali tal-klassi 4A huwa limitat ghall- “floorspace that does not exceed 75sqm .
Jirrizulta illi skont is-so¢jeta’ konvenuta, r-rikorrenti kienet konsapevoli ta’ dan u hbiet
minnha dan il-fatt.

Jirrizulta illi s-socjeta’ intimata ssostni illi hija xtaget takkwista I-fond in kwistjoni
sabiex tikkoncentra fih is-servizzi li gja kienet qieghda toffri lill-klijenti taghha fiz-Zzona
u kienet ser trodd lura I-proprjetajiet I-ohra li kellha mikrija minghand terzi u minhabba
I-inadempjament tas-soc¢jeta’ rikorrenti hija sofriet u ghadha ssofri danni konsistenti fi
spejjez addizzjonali li gieghda tinkorri fin-negozju taghha u dan oltre telf li sofriet billi
rabtet id-depozitu ghaz-zmien kollu tal-konvenju.

Ikkunsidrat;

32.

33.

Jirrizulta mill-premessi u mill-provi prodotti illi r-rikorrent gieghda titlob lil din il-Qorti
sabiex tiddikjara li ma tezisti ebda raguni valida fil-ligi sabiex l-intimata ma tersagx
ghall-pubblikazzjoni tal-kuntratt ta’ kompro-vendita skond it-termini u kundizzjonijiet
tal-konvenju; tiddikjara bl-applikazzjoni ta’ dak provdut fil-paragrafu 4(b) tal-istess
konvenju l-intimata tilfet id-dritt taghha fuq id-depozitu minnha mhallas u li attwalment
jinsab fil-kustodja tan-Nutar John Gambin; tiddikjara li b’konsegwenza ta’ dan is-
soc¢jeta’ rikorrenti ghandha d-dritt li tir¢ievi u taghmel taghha 1-istess depozitu u tordna
lis-soc¢jeta’ konvenuta sabiex thallas lis-so¢jeta’ rikorrenti s-somma ta’ tlieta u tletin elf
Ewro (Ewro 33,000) gia depozitata ghand in-Nutar John Gambin.

Jirrizulta illi s-so¢jeta’ konvenuta eccepiet illi t-talba hija rrita billi I-attrici ma segwietx
il-procedura espressament stabbilita mil-ligi u ¢ioe’ bl-Artikolu 1357 (2) tal-Kodici
Civili; illi l-esponenti kellha raguni tajba u ghalhekk kull dritt li ma tersagx ghall-
pubblikazzjoni tal-att finali billi f’eghluq il-konvenju I-fond ma kienx jikkonforma mat-
termini tal-konvenju u ghalhekk ir-rikorrenti ma humiex intitolati ghal ebda parti mid-
depozitu mholli ghand in-Nutar John Gambin; illi t-talbiet attri¢ci huma kompletament
infondati fil-fatt u fid-dritt u ghandhom jigu michuda bl-ispejjez kontra 1-attrici li hi
minn issa msejha in subizzjoni.
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34. Jirrizulta illi s-so¢jeta’ intimata intavolat kontro-talba illi permezz taghha hija talbet lil

35.

din il-Qorti sabiex tiddikjara li I-kumpanija rikonvenzjonanti Citadel Insurance plc
ghandha raguni tajba skond il-ligi u skond il-kuntratt biex ma tersagx ghall-att finali u
dan unikament tort tal-kumpanija rikovenzjonata Duo Nova Developments Plc li ma
setghetx taghti lill-kumpanija rikonvenzjonanti fit-termini tal-konvenju I-proprjeta’
kollha li kienet weghdet li tbiegh; tiddikjara 1i 1-kumpanija rikonvenzjonanti Citadel
Insurance Plc hi intitolata ghar-refuzjoni tad-depozitu minnha mghoddi lin-Nutar John
Gambin; tiddikjara li I-kumpanija rikonvenzjonata responsabbli ghad-danni kkagunati
lill-kumpanija rikonvenzjonanti liema danni jitwieldu mill-inadempjenza kuntrattwali
premessa fil-qosor f’dan ir-rikors u tillikwida d-danni reklamati okkorendo bl-ghajnuna
ta’ periti mahtura ghal dan il-ghan tikkundanna lill-kumpanija rikonvenzjonata thallas
lill-kumpanija rikonvenzjonanti dawk id-danni kollha hekk likwidati.

Jirrizulta illi s-so¢jeta’ rikonvenzjonata Duo Nova Developments Limited ec¢¢epiet illi
t-talbiet tal-intimata fil-kontro-talba huma nfondati fid-dritt u fil-fatt u ghandhom jigu
michuda bl-ispejjez kontra I-istess intimat; illi ma hemm ebda raguni valida fil-ligi ghar-
rexissjoni tal-konvenju kif qieghed jitlob 1-intimat stante illi I-intimat kien ben informat
li I-proprjeta’ in kwistjoni kellha store fuq wara, u dan ghaliex 1-intimat Kien ra u anke
kien gabel mal-pjanti li I-esponent wera lill-intimat u li huma annessi mal-konvenju; illi
I-intimat m’ghandux raguni tajba ghaliex ma resaqx ghall-pubblikazzjoni tal-att finali
u b’hekk I-e¢cipjent minhabba I-fatt illi ma kellu I-ebda tort ghalfejn ma sarx 1-att finali
qieghed jinnega kull responsabilita’ f’dan il-kuntest; illi ghalhekk I-esponent ukoll
qieghed jichad kull talba tal-intimat ghad-danni allegatament sofferti minnu; illi f'kull
kaz u minghajr pregudizzju ghal fuq premess, l-intimat ghandu jressaq kull prova valida
fil-ligi biex jissostanzjaw d-danni minnu allegati u l-intimat b’hekk ukoll ma huwiex
intitolat ghar-refuzjoni tad-depozitu li qieghed ghand in-Nutar John Gambin.

L-ewwel e¢¢ezzjoni mressqa mis-socjeta’ konvenuta

36.

37.

38.

39.

Illi permezz ta’ din l-ewwel eccezzjoni s-socjeta’ intimata eccepiet illi t-talba tar-
rikorrenti hija rrita ghaliex ma segwietx il-proc¢edura espressament stabbilita mil-ligi bl-
artikolu 1357(2) tal-Kodici Civili.

[li din il-Qorti tirrileva illi I-procedura kontemplata fl-Artikolu tal-ligi surreferit hija
wahda fejn parti f’konvenju ghandha 1-jedd li titlob lill-parti I-ohra sabiex tersaq ghall-
kuntratt ta’ xiri-bejgh u l-istess ligi tipprovdi kif dan ghandu jsir.

i huwa minnu illi fil-kaz u bejn il-partijiet in dezamina, hemm vigenti bejniethom
konvenju fejn is-socjeta’ attrici weghdet li tbiegh u s-so¢jeta’ intimata weghdet li tixtri
madanakollu, mill-gari tar-rikors guramentat, senjatament, mill-qari tat-talbiet
rikorrenti, jidher bic-car illi 1-bazi tal-kawza u n-natura tal-kawza maghmula minnha
mhijiex wahda li ghaliha tapplika l-pro¢edura u 1-azzjoni kkontemplata fl-Artikolu 1357
(2) tal-Kodi¢i Civili.

Dan ghaliex, I-kawza kif intavolata mis-so¢jeta’ rikorrenti ma hijiex wahda sabiex is-
so¢jeta’ intimata taddevjeni ghall-kuntratt kif inhu prassi li jsir taht I-Artikolu 1357 (2)
tal-Kap 16, izda hija azzjoni bbazata fuq il-fatt illi skont l-istess rikorrenti s-socjeta’
intimata ma kellha I-ebda raguni valida fil-ligi biex ma tersagx ghall-pubblikazzjoni tal-
kuntratt ta’ bejgh u ghaldagstant in vista ta’ dak provdut fil-klawzola 4(b) tal-konvenju
vigenti bejn il-partijiet, is-socjeta’ attrici ghandha dritt illi tinghata d-depozitu mhallas
mis-socjeta’ konvenuta li jinsab ghand in-Nutar John Gambin.
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40.

41.

42.

I11i b’hekk 1-azzjoni mressga mir-rikorrenti hija bbazata fuq din il-parti tal-konvenju u
b’hekk ikun opportun illi din il-Qorti tirriproduciha:

“Should the final deed of sale not be published for any reason contemplated
in this agreement or a reason deemed valid according to law on the part of
the purchaser, the Purchaser shall have the right to the immediate refund of
the deposit.

Save for the above, should the Purchaser not appear on the final deed of sale
without a valid reason at law or according to this agreement and should the
Vendor not sue for specific performance, the said deposit shall be forfeited in
favour of the Vendor, without the need to make a demand by sworn
application; and this without the need to undertake any procedures, inclusive
and not limited to the filing of any judicial letter.

In that such forfeiture is automatic, and means that the Vendor can sell the
Property to third parties without any rights of whatsoever nature in favour of
the Purchaser”.

(fol 6, fol 74 u fol 133)

Maghdud ma’ dan, ir-rikorrenti permezz tal-pro¢edura odjerna gieghda titlob sabiex din
il-Qorti tiddikjara 1i hija ghandha d-dritt li tir¢ievi d-depozitu mhallas mis-so¢jeta’
intimata fis-somma ta’ tlieta u tletin elf Ewro (Ewro 33,000) u dan id-dritt huwa wiehed
ibbazat mill-fatt illi s-so¢jeta’ intimata ma kellhiex raguni valida fil-ligi sabiex ma
tersaqx ghall-pubblikazzjoni tal-att finali hekk kif tipprovdi specifikament il-klawzola
supracitata.

Gialadarba, l-azzjoni rikorrenti mhijiex wahda bbazata fuq 1-Artikolu 1357(2) tal-
Kodi¢i Civili izda wahda bbazata fuq klawzola fil-konvenju ffirmat bejn il-partijiet,
allura l-ewwel eccezzjoni tas-soc¢jeta’ intimata, illi t-talba attri¢i hija rrita ghaliex ma
gietx segwita l-procedura stabbilita fl-Artikolu 1357(2) tal-Kap 16 ghandha tigi
michuda.

Meritu tal-Kaz

43.

44,

45.

Ili I-kawza tas-socjeta’ attri¢i hija msejsa fuq il-fatt illi d-depozitu mhallas mis-so¢jeta’
konvenuta mal-konvenju li jinsab ghand in-Nutar John Gambin, hija ghandha dritt li
tircevieh stante illi s-so¢jeta’ intimata ma kellhiex raguni valida fil-ligi sabiex ma
tersaqx ghall-pubblikazzjoni tal-kuntratt ta’ kompro-vendita.

[Ili min-naha I-ohra s-so¢jeta’ konvenuta gieghda fl-eccezzjonijiet u fil-kontro-talba
taghha targumenta illi hija kellha raguni valida fil-ligi sabiex ma tersaqx ghall-kuntratt
finali ta’ bejgh, illi hija sofriet danni u li d-depozitu mhallas minnha fis-somma ta’ tlieta
u tletin elf Ewro (Ewro 33,000) ghandu jinghata lura lilha.

Illi ghaldagstant, din il-Qorti sejra fl-ewwel lok tistharreg jekk kinitx tezisti raguni
valida fil-ligi u skont il-konvenju li wassal lis-so¢jeta’ intimata milli ma tersaqx ghall-
kuntratt finali ta’ bejgh.

10
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46. i 1-Qorti sejra taghmel referenza ghall-konvenju, senjatament il-klawzola numru 3

47.

48.

49.

fejn fiha hemm deskrizzjoni tal-proprjeta’ lis-socjeta’ attrici kienet weghdet illi tbiegh
lis-so¢jeta’ intimata. Din tghid is-segwenti:

“In virtue of this agreement the Vendor hereby promises and binds itself to
sell and trasnfer to the Purchaser who accepts and promises and binds itself
to purchase and acugire from the vendor the following proprerty forming part
of the Complex named Manor Heights in Birkirkara Hill, and new street
abutting onto Birkirkara Hill, in Saint Julians, namely:-

(i)the commercial premises at groundfloor or street level, overlying and
underlying other property of the vendor, with frontage upon Birkirkara Hill,
Saint Julians, internally unnumbered on the third level of the building. The
said property forms part of the larger block of buildings known as Block ‘E’
of the said complex named ‘Manor Heights’. The said property is shown
bounded in orange on the plan attached hereto marked document ‘P1’. The
said property has its own independent entrance at ground floor level from
Birkirkara Hill, St Julians, being the third level of building and,

(ii) the two car parking spaces internally unnumbered, at level minus one (-
1) being the second level of building. The said car parking spaces form part
of the complex of garages, herein referred to as the ‘Garage Complex’
forming part of the said development styled ‘Manor Heights’. The said car-
parking spaces are accessible from a ramp and drive-in abutting onto
Birkirkara Hill, Saint Julians, and are shown bounded in blue on the plan
there attached marked as document ‘P2’

(fol 5, fol 73 u fol 132)

Ili b’hekk permezz tal-konvenju in kwistjoni, I-partijiet kienu ftehmu illi I-intimata
kienet ser tixtri u takkwista minghand ir-rikorrenti I-commercial premises li jinsab
f’ground floor or street level kif ukoll zewg parking spaces.

Din il-Qorti tirrileva illi fatt li Zgur mhux ikkontestat huwa li I-kwistjoni u d-divergenza
bejn il-partijiet kienet inqalghet fuq il-commercial premises u mhux fuq il-parking
spaces. Illi skont is-so¢jeta’ intimata hija Kienet intrabtet li tixtri fond li kellu jkun kollu
kemm hu fond kummer¢jali u li ghalkemm il-fond li dwaru ntlahaq gbil kellu kobor ta’
110 metri kwadri fil-fatt minhabba 1-policies tal-Awtorita’ tal-lppjanar fuq fond
kummer¢jali tal-klassi 4A, |-fond kien limitat ghal “floorspace that does not exceed
75sqm”.

i jigi osservat illi mill-gari tal-klawzola surreferita ma saret ebda referenza ghall-
kobor ta’ dan il-fond kummer¢jali u d-deskrizzjoni moghtija tieghu kienet sempli¢ciment
li jinsab at ground floor or street level u li :

“The said property is shown bounded in orange on the plan attached hereto
marked document ‘P1°”.

Ghaldagstant, kull indikazzjoni ta’ kif kienet tikkonsisti I-proprjeta’ li kienet ser tinxtara
tinghata biss mill-pjanta annessa mal-konvenju mmarkata bhala Dok ‘P1’ (fol 13).

11
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50.

51.

52.

53.

54,

55.

i kif jidher mill-korrispondenza a fol 42 u 43 tal-process, qabel ma gie ffirmat il-
konvenjul, kien hemm skambju ta’ emails bejn il-partijiet li juru illi s-so¢jeta’ rikorrenti
kienet infurmat lil dik intimata illi; “Also please note that the total area is 119
sq.metres” u li barra minn hekk kienu nghataw lill-istess konvenuta I-pjanti tal-
proprjeta’ in kwistjoni%. In oltre, kif jidher a fol 129 hemm indikazzjoni ¢ara tal-
proprjeta’ proposta.

Barra minn hekk, jigi osservat ukoll illi a fol 56 hemm korrispondenza bejn iz-zewg
socjetajiet datata 22 ta’ Mejju 2020 fejn ir-rikorrenti ghaddiet kopja tal-permess lis-
socjeta’ intimata: “Attached please find a copy of the approved permit of the property”.
I kif jidher mid-dokumenti a fol 57-60, il-permess 1i gie anness kien dak datat 11 ta’
Mejju 2018 bin-numru ta’ referenza PA/08355/17.

Madanakollu, b’referenza ghax-xhieda moghtija mir-rapprezentant tal-Awtorita’ tal-
Ippjanar Marthese Debono jidher b’mod evidenti illi fuq il-binja in kwistjoni kien hemm
zewg permessi: PA/08355/17 bid-data tal-11 ta’ Mejju 2018 kif ukoll PA/6925/19 datat
3 ta’ April 2020:

“Dr Joseph Camilleri.

Mela Miss Debono tlabtek biex tipprezenta jekk jogZghok kopja tal-permess
... bongu l-ewwel nies ... PA 8355/ 17 u r-revised permit PA 6925 tan-'19
please.

Ix-Xhud:

Iva u fil-fatt ged nipprezenta kopja tal-permessi emm ... li ged nimmarkahom
MD 1 u MD 2 ... ghandi kopja tal-permessi bil-pjanti approvati u bid-
dokumenti.

I1-Qorti:
Mela x-xhud ezebiet bAala dokument MD 1 il-permess numru 6925/ 19 u
bhala MD 2 il-permess 8355 / 17 li kopja tagiha ingzaddiet lill-partijiet. ”

IHli allavolja fin-nota ta’ sottomissjonijiet taghha s-so¢jeta’ rikorrenti taghmel referenza
ghall-pjanta a fol 2252 tal-process (57G) u ghall-pjanta annessa mal-konvenju u tghid
illi ma hemm ebda differenza bejniethom u li hija I-istess pjanta, madanakollu din il-
Qorti tosserva illi jekk wiehed ihares lejn il-fond in kwistjoni kif delineat fil-pjanta a
fol 225 fil-“Proposed Ground Floor Level” u l-istess fond fil-pjanta indikata bhala
“Approved Ground Floor Level” huwa evidenti illi hemm differenzi notevoli.

I11i b’hekk il-pjanta kif giet sottomessa lill-Awtorita’ kompetenti li hija wkoll il-pjanta
annessa mal-konvenju u dik li effettivament giet approvata mill-istess Awtorita’ turi
konfigurazzjoni totalment differenti. Illi meta wiehed ihares u jikkompara z-zewg pjanti
huwa evidenti illi I-proprjeta’ li s-so¢jeta’ intimata kienet behsiebha tixtri minghand is-
socjeta’ attrici kienet ser tickien.

Referenza ser issa ghar-rapport tal-Perit Charles Azzopardi, fuq liema rapport ma sar
ebda kontro-ezami min-naha tas-so¢jeta’ rikorrenti, fejn I-istess Perit jispjega illi:

“Given that PA/6925/19 was approved later on and given that the description
for PA/6925/19 is as follows: ‘Construction of 5 commercial units (Class 44),

 1l-konvenju gie ffirmat fl-24 ta’ Jannar tas-sena 2020
2 Vide wkoll fol 102-106
% Tinsab ukoll a fol 247 tal-process
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5 commercial units (Class 4B), 53 apartments, 1 maisonette and 2 penthouses
and sanction minor changes to the plans as approved in PA/8355/17’, it was
considered that practically PA/6925/19 superseded PA/8355/17 and in fact
rendered the ground floor drawings in PA/8355/17 as null. The layout found
in PA/6925/19 at the time (May 2020) was found to be differenti from that
given to myself by Citadel.

While it became evidenti that the agreed upon layout was nota as per permit,
| started investigating whether or not the agreed upon layout can be approved
according to the Planning Authority policies of the time.

The main issue raised from this policy is that it limits the office spae to 75
sgm maximum. The 75 sgm is only in relation to actual usable office space
and it does not include annex/ amenity areas as for example: kitchenettes,
storage, and sanitary facilities. The approved permit plan (PA/6925/19/57G)
was in fact conformant to the policy as the office space was less than 75 sgm,
while the rest was all what could be considered as annex/amenity spaces. Yet,
the plan provided by Citadel exceeded the maximum office area of 75 sqm as
in fact it was proposing an overall office area of over 110 sgm. This therefore
meant that the layout considered for the purchase was not such that could be
compliant to NHHOOL1 of the Local Plans.

The undersigned therefore is still of the professional opinion that the layout
as forwarded by Citadel and as | was told, is as agreed for the eventual
purchase, is still not compliant to permit, and especially if the promise of sale
agreement was on condition that the property bears all the permits required,
then this condition has not been met to this very day”.

(fol 312-313, 317-318)

56. Illi fix-xhieda moghtija minn Angela Tabone, Chief Executive Officer tas-socjeta’
intimata hija tispjega illi:

“Dr John Refalo:
They never told you it’s not possible. Ultimately so what was the issue then
from a planning perspective?

Ix-Xhud:
From a planning perspective ... that area was considered to be emm ...

[1-Qorti:
Domestic.

Ix-Xhud:

13
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S7.

58.

59.

Domestic. Yes and we could only use seventy five (75) square metres for
commercial.

Dr John Refalo:
S0 you are saying ... what you are telling us is that out of all that apartment,
only seventy five (75) square metres could be redeemed as an office?

Ix-Xhud:
Exactly.”

(fol 349 et seq)

Ili referenza ser issir ghal dak stipulat fil-konvenju fil-klawzola 10 (a) fejn hemm
provdut illi:

“that the property has been built with and in accordance with all the permits
required by law and in accordance with the approved plans and building and
sanitary laws and regulations. Should this not be the case, the purchaser shall
have the right not to purchase the property and to be refunded the deposit
made in virtue of this agreement.”

(fol 7, fol 75 u fol 134)

Ili din il-Qorti tosserva illi |-proprjeta’ ossia, 1-commercial premises li s-socjeta’
intimata ntrabtet permezz tal-konvenju de quo li tixtri minghand is-so¢jeta’ intimata,
riflessa fil-pjanta annessa mal-istess konvenju, ma tirrispekkjax u ma tirriflettix il-
pjanta tal-permess kif approvata mill-Awtorita’ tal-Ippjanar. Ghaldagstant, din il-Qorti
tgis illi s-so¢jeta’ konvenuta kellha raguni valida fil-ligi u fil-konvenju sabiex ma
tersagx ghall-pubblikazzjoni tal-kuntratt finali u b’hekk hija ghandha d-dritt illi tinghata
lura d-depozitu mhallas minnha u li attwalment jinsab ghand in-Nutar John Gambin.

Illi ghal dak li ghandu x’jagsam mat-talbiet kontenuti fil-kontro-talba tas-socjeta’
intimata, senjatament, dawk imsejsa fuq I-allegati danni sofferti mill-istess konvenuta,
din il-Qorti tqis illi I-intimata nagset milli tipprezenta provi rigward dawn id-danni. Illi
s-socjeta’ intimata ma pprezentat ebda prospett jew tat xi forma ta’ indikazzjoni ta’
x’inhuma dawn id-danni allegatament sofferti minnha. Tant hu hekk, illi anke fl-istess
nota ta’ sottomissjonijiet taghha, ma sar ebda ac¢¢enn ghal dawn id-danni. Ghaldagstant,
it-talbiet kollha tal-intimata msejsa fuq id-danni, ghandhom jigu mic¢huda.

I1-Qorti,

Wara illi rat I-atti u semghet ix-xhieda;

Wara illi rat is-sottomissjonijiet tal-abbli difensuri tal-partijiet;

Tghaddi biex tiddeciedi I-vertenza billi:

Talba

Ghal dak illi jirrigwarda t-talba tas-so¢jeta' rikorrenti.
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Tichad l-ewwel ec¢ezzjoni tas-so¢jeta’ intimata filwaqt illi:

Tilga’ I-kumplament tal-e¢¢ezzjonijiet maghmula minnha, u ghalhekk:
Tichad it-talbiet kollha tas-so¢jeta’ rikorrenti.

Kontro Talba

Ghal dak illi jirrigwarda I-kontro talba tas-so¢jeta' intimata;

Tilga’ limitament l-ewwel ecc¢ezzjoni tal-kumpanija rikonvenzjonata u dan in kwantu
kompatibbli ma’ dak hawn taht deciz;

Tilga’ r-raba’ u I-hames ec¢¢ezzjoni tal-kumpanija rikonvenzjonata.

Tichad it-tieni, t-tielet u s-sitt ec¢ezzjoni tal-kumpanija rikonvenzjonata, u ghalhekk:

Tilqa’ I-ewwel talba kontenuta fil-kontro-talba tas-so¢jeta’ rikonvenzjonanti u tiddikjara li I-
kumpannija rikonvenzjonanti Citadel Insurance Plc ghandha raguni tajba skond il-ligi u skond
il-kuntratt biex ma tersaqx ghall-att finali u dan unikament tort tal-kumpanija rikovenzjonata
Duo Nova Developments Plc 1i ma setghetx taghti lill-kumpanija rikonvenzjonanti fit-termini
tal-konvenju I-proprjeta’ kollha li kienet wieghdet li tbiegh;

Tilga’ t-tieni talba kontenuta fil-kontro-talba tas-socjeta’ rikonvenzjonanti u tiddikjara li I-
kumpanija rikonvenzjonanti Citadel Insurance Plc hi intitolata ghar-refuzjoni tad-depozitu
minnha mghoddi lin-Nutar John Gambin u dan fis-somma ta’ tlieta u tletin elf Ewro (Ewro
33,000) u ghalhekk,

Tordna lin-Nutar John Gambin jghaddi lura d-depositu fug imsemmi ta’ tlieta u tletin elf Euro
(€33,000) lill-kumpannija rikonvenzjonanti Citadel Insurance Plc;

Tichad il-kumplament tat-talbiet kontenuti fil-kontro-talba tas-so¢jeta’ rikonvenzjonanti.

Spejjez tal-pro¢eduri odjerni ghandhom ikunu kollha a karigu tas-socjeta’ attrici.

Francesco Depasquale LL.D. LL.M. iMLI)
Imhallef

Rita Sciberras
Deputat Registratur
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