App. Civ.22/2025/1

QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMRALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 6 ta’ Mejju 2025

Numru 16

Rikors numru 22/2025/1

Vassallo Builders Ltd (TID 000210886)

(1)Wasteserv Malta Ltd (C-30560)
(2)Bonnici Bros Services Ltd (000210867)
(3)Dipartiment tal-Kuntratti

[I-Qorti:

1. Din hija sentenza dwar appell imressaq minn Vassallo Builders
Limited kontra zewg decizjonijiet moghtija mill-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i fit-3 ta’ Jannar, 2025, u fil-21 ta’ Jannar, 2025,
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rispettivament, li permezz taghhom, il-Bord: (i) ¢ahad |-oggezzjoni ta’
Vassallo Builders Limited dwar it-twarrib tal-offerta mressqa minnha
flimkien ma’ AC Enterprises Limited fis-sejha pubblika ghall-offerti bin-
numru ta’ riferenza CT2089/2024; u (i) ma lagax it-talba tal-istess
Vassallo Builders Limited ghat-tiswija ta’ zew§ Zzbalji li gieghda tghid li

hemm fid-decizjoni tat-3 ta’ Jannar, 2025.

Dahla

2. Fit-12 ta’ April, 2024, id-Dipartiment tal-Kuntratti, fisem WasteServ
Malta Ltd, habbar sejha pubblika ghall-offerti, bl-isem ta’ «CT2089/2024
— Works — Demolition, Excavation and Construction Preparatory Works
to Transform an Existing Waste Treatment Site into an Urban Greening

Project, Marsaskala, Malta.»

3. Kif anke jixhed isimha, I-ghan wara din is-sejha ghall-offerti huwa
ghat-twettiq ta’ bosta xoghlijiet, fosthom dawk ta’ skavar, tnehhija tal-
hamrija, twaqqigh ta’ bosta strutturi u garr ta’ materjal minn facilita li
titratta |-iskart, ghat-twettiq ta’ progett hekk imsejjan bhala ta’ «urban

greening» (ara klawsola 1.1, tal-ewwel tagsima tad-dokument tas-sejha).

4. ll-kriterju tal-ghazla ghal din is-sejha ghall-offerti kellu jkun dak tal-

ohros offerta li thares il-kriterji tekni¢i u amministrattivi (ara paragrafu 6.1
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tal-ewwel tagsima tad-dokument tas-sejha ghall-offerti).

5. Fid-dokument tas-sejha, |-operaturi ekonomi¢i gew mgharrfa i
b’rabta mal-kriterji tal-eligibbilta, dawn kellhom jimlew «the Eligibility
Section through the tender response format». Gew ukoll informati li: «(i)
If applicable, the necessary forms — such as the Power of Attorney, are
to be uploaded through the tender response format/Epps/xml structure
by the Economic Operator, as indicated in the relevant fields of the tender

structure.» (ara paragrafu 5(a) fl-ewwel tagsima tad-dokument tas-sejha).

6. Bil-ghan li jsostnu I-hiliet tekni¢i u professjonali taghhom, I-awtorita
kontraenti talbet lill-offerenti sabiex isemmu progett wiehed li kien jinvolvi
xoghlijiet ta’ skavar u bini b’valur ta’ mhux ingas minn nofs miljun ewro
(VAT eskluz), u li lestew fl-ahhar hames snin qabel. L-istruzzjonijiet li

nghataw b’rabta mal-harsien ta’ dan il-kriterju kienu dawn li gejjin:

«Tenderers are to state in a tabular form (table headings to include
name of project, location, year and value) the Project on which they
were contracted as provided and described above during the last five
(5) years up to publishing of this tender. A brief description of the project
(such as type of work) is to be submitted as part of the information.”

In so listing the end clients, the tenderer is giving his consent to the
Evaluation Committee, so that the latter may, if it deems necessary,
contact the relevant clients, with a view to obtain from them an opinion
on the works provided to them, by the tenderer. The Evaluation
Committee reserves the right to request additional documentation in
respect of the deliveries listed.

Listed projects shall be supported by copies of the Final or

Provisional Acceptance Certificate or equivalent issued by or on
behalf of past Clients, proving that works have been completed to
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the satisfaction of the client.» (silta mehuda minn paragrafu (¢)
fpagni 6 u 7 tad-dokument tas-sejha.)

7. Fost l-operaturi ekonomici li hadu sehem fdin is-sejha pubblika
ghall-offerti kien hemm il-kumpanija appellata Bonnici Bros Services
Limited u I-kumpanija appellanti Vassallo Builders Ltd i tefghet offerta
flimkien mal-kumpanija AC Enterprises Limited, taht I-isem ta’ «VBAC

Joint Venture».

8. Waqt |-gharbiel tal-offerti, il-kumitat tal-evalwazzjoni baghat lill-
Vassallo Builders Limited, talba ghar-retifika (fpagni 171 u 172 tal-atti tal-

appell) li tagra kif gej:

«Reference is made to the tender in caption, and to your offer
submission to same.

The Evaluation Committee noted the following shortcomings about
your submission:

1. Reference is made to Section 1, article 5 - Selection and Award
Requirements, sub-article (A) — Eligibility Criteria, sub-article (i)
— Power of Attorney (if applicable).

It was noted by the Evaluation Committee that through the submitted
Power of Attorney, a Joint Venture Agreement was submitted in the
name of VBAC Joint Venture. Following this, through the submitted
ESPD Document, under Article 2A.17.1 — Form of Participation,
Messrs Vassallo Builders Ltd shall be the 'Leader".

In line with the General Rules Governing Tenders. Article 2.3 - One
partner must be appointed lead partner and that appointment
confirmed by submission of power of attorney signed by legally
empowered signatories representing all the Individual partners.

Kindly rectify by submitting the above-mentioned documentation.

2. Reference is made to sub-article (c) Technical and professional
ability which state:
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i. Performance of works of the specified type:

Tenderers are to state one (1) project including excavation and
construction works completed during the last five (5) years, up to
publishing of this tender, totalling a minimum value of €1.5 million (excl.
VAT).

Tenderers are to state in a tabular form (table headings to include name
of project, location, year and value) the Project on which they were
contracted as provided and described above during the last five (5)
years up to publishing of this tender. A brief description of the project
(such as type of work) is to be submitted as part of the information.

Listed projects shall be supported by copies of the Final or Provisional
Acceptance Certificate or equivalent issued by or on behalf of past
Clients, proving that works have been completed to the satisfaction of
the client.

It was noted by the Evaluation Committee that details of the University
of Malta project for the total value of €25,931,001.22 was submitted.
However, this project was not supported by copies of the Final or
Provisional Acceptance Certificate or equivalent issued by or on behalf
of past Clients, proving that works have been completed to the
satisfaction of the client.

Kindly rectify by submitting the above-mentioned documentation
OR provide aproject including excavation and construction works
completed during the last five (5) years, up to publishing of this
tender, totalling a minimum value of €1.5 million (excl. VAT). The
project shall be supported by copies of the Final or Provisional
Acceptance Certificate or equivalent issued by or on behalf of past
Clients, proving that works have been completed to the
satisfaction of the client.

In terms of Article 5 of the Instructions to Tenderers, you are hereby
being given the opportunity to rectify these shortcomings within five (5)
working days of notification. Please note that deadline of submission
may be viewed on the EPPS Portal.

Failing to reply within the stipulated timeframe shall render the
offer to be discarded and declared as Administratively non-
compliant.

The requested information is to be submitted through the appropriate
Electronic Public Procurement (ePPS) module.

This rectification opportunity is being sent without any commitment

whatsoever on the part of the Contracting Authority, and does not imply
that your offer will be accepted as it may still be deemed

Pagna 5 minn 45



App. Civ.22/2025/1

administratively, technically or financially non-compliant during the
evaluation process.

Best regards,
The Evaluation Committee»

9. Aktar tard, b’ittra datata 11 ta’ Ottubru, 2024 (fpagna 39 tal-atti tal-
appell), id-Dipartiment tal-Kuntratti gharraf lil Vassallo Builders Limited i
s-sejha inkwistjoni ntrebhet minn Bonnici Bros Services Ltd, u li I-offerta
li hija ressqet flimkien ma’ AC Enterprises Limited twarrbet ghal dawn ir-

ragunijiet:

«The Evaluation Committee examined the submitted offer and
noted missing information towards the Power of Attorney and
missing Final or Provisional Acceptance Certificate related to the
Reference Project. The EO was therefore asked to rectify his
position, but the Economic Operator failed to upload the
attachments in his reply to the Contracting Authority's
rectification request. As this request was essential for the
Evaluation Committee to property assess the offer, the missing
information rendered the evaluation incomplete. Consequently,
without these attachments, the offer could not be considered
further.

Hence the offer was deemed as eligibility non-compliant.

Attached please find also for your perusal an IT audit report related to
your query addressed to the Department of Contracts and the
respective Contracting Authority.»

10. Flimkien mal-istess ittra, id-Dipartiment tal-Kuntratti baghat il
Vassallo Builders Limited «IT audit report» (fpagni 40 u 462 tal-atti tal-

appell) li jagra kif gej:

«EO Name: VASSALLO BUILDERS LTD
EO ID: 1279
Evaluation clarification ID: 11259753
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According to the system logs:

1) Line 1616597: 195.158.110.22 - - [26/Jun/2024 : 11:10:19 +0200)

— the user tried to post the clarification response with a file and
received a response 200 (validation error), to go back to the Evaluation
Clarification form

— the user then resolved the validation error but the field "Attachment
for the clarification" was left empty this time

ane 1616597: 195.158.110.22 - - (26/Jun/2024:11:10:19 +0200] "POST
/npp</rf?/publ;shﬁvaluatxonclorzficatiuu.du?cldlltlcatlonlu=11259/bJ&rescv
rceld=11053416 BTTP/1.1" 200 32496 .
ﬁhttps://www.ctcnders.gov.mL/cpp>/c£L/preparghdjtﬁvalAnsHerCIaritlcation.d
o?clarificationID=112597534resourceld=11053416" "Mozilla/5.0 (Windows NT
10,04 Win64; x64) AppleWebKit/537.36 (KHTML, like Gecko) Chrome/125.0.0.0

Safari/537.36 Edg/125.0.0.0" --- Bytes Snt:32905 / Bytes Rcv:528935 / Reqg
Time (sec):u

2) Line 1618640: 195.158.110.22 - - [26/Jun/2024 : 11:12:23 + 0200]
“POST — the user re-submitted the form without a file and successfully
got redirected with a 302 status code. Please note that for this action we
have also a business audit event of the successful publication, as

follows:

— CFT Clarifications —  Publish  evaluation clarification
portelliryan 195. 158.110.22, 10.250.152.15/10.250.47.31 Not
Available 10.250.47.31 26/06/2024 11:12:26 Redctification
Request

Line 1618640: 195.158.110.22 - - [26/Jun/2024:11:12:23 40200) "POST

/epps/eLt/publisnevaluationClarificetivo, duTelarifivalionID=11259733sresou
rceld=11053416 HTTP/1.1" 302 -
"https://www.etendexrs.gov.mt/epps/cIt/publishEvaluationtlarirication.do?cl
erxlxcatxonlb-l1259753&70ﬂ0urcr[d“1!053@{5: "Mozilla/5.0 (Windows NT 10.0;
Win64; x60) AppleWebKit/537.36 (KHTML, like Gecko) Chrome/125.0.0.0
Safari/537.36 Edg/125.0.0,0" --- Bytes Snt:395 / Bytes Rcv:3607 / Req

Time (sec):J

»

11. Vassallo Builders Limited hassitha aggravata bid-decizjoni dwar it-
twarrib tal-offerta li ressqet flimkien ma’ AC Enterprises Limited, u b’ittra
ta’ oggezzjoni datata 21 ta’ Ottubru, 2024 (fpadgni 198 sa 202 tal-atti tal-
appell), hija kkontestat id-decizjoni ta’ skwalifika u fost affarijiet ohra talbet

li I-istess offerta terda’ tiddahnhal mill-gdid fil-process tas-sejha.
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12. B’decizjoni moghtija fit-3 ta’ Jannar, 2025, il-Bord ta’ Revizjoni dwar

Kuntratti Pubbli¢i: (i) ¢ahad I-ilmenti tal-kumpanija appellanti;  (ii)

ikkonferma d-decizjoni tal-awtorita kontraenti dwar I-ghotja tal-kuntratt lil

Bonnici Bros Services Limited; u (iii) ordna li d-depozitu mhallas mill-

appellanti ghat-tressiq ta’ dik I-oggezzjoni ma kellux jintraddilha lura.

13. Ir-radunijiet ewlenin li wasslu lill-Bord ta’ Revizjoni dwar Kuntratti

Pubbli¢i ghal din id-decizjoni kienu dawn:

« This Board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties
including the testimony of the witnesses duly summoned, will now
consider the preliminary pleas and appellant’s grievances raised before

it.

Initially the Preliminary Pleas will be dealt with as per below.

a

Preliminary Plea — Request For Information

. The Board observes that the appellant was given all the

necessary information to enable it to submit its letter of objection
in a timely manner. Therefore, once the information was properly
provided, the Board will not consider this matter any further.

Preliminary Plea — Inadmissibility of Appeal

. The Board notes that throughout the entire procurement process,

the appellant used the TID number ‘000210886°. The bid
submitted by the joint venture was properly evaluated by the
Evaluation Committee, and a rectification request was issued,
referencing the same TID number. The name of the economic
operator cited by the Contracting Authority in the and replicated
and thereby ratified in the drafting of the rejection letter dated 11th
October 2024.

When considering all of the above, and the fact that the rejection
letter makes no mention of the arguments raised now by the
Contracting Authority, issues which were known to the
Contracting Authority as from the outset, the Board believes that
upholding such a plea would Vviolate the principle of
proportionality, which is enshrined in our law.
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With regards to the merits, this Board will deal with the grievances in the
same chronology as presented by the appellant in its letter of objection.

C.

1st grievance - Rectification request addressed

Without entering into the merits of whether the bid of the appellant
was compliant ab initio, as this will be dealt with in the 2nd
grievance below, the matter to be decided in this 1st grievance is
whether or not the rectification request, as issued by the
Contracting Authority, was duly replied to by the appellant in the
correct manner or otherwise.

Initially, this Board points out that that the rectification request,
dated 20th June 2024, was issued in a clear manner, making
reference to the relevant sections of the tender document on
which according to the Evaluation Committee the appellant failed
to submit the relevant documentation.

Once the Board heard the testimony under oath of Mr Jason

Grech as well as taking cognizance of all the documentary

evidence exhibited, including:

a) Document WS3 as submitted by the Contracting Authority;

b) Document WS4 as submitted by the Contracting Authority;

c) Document WS5 as submitted by the Contracting Authority;

d) Document WS6 as submitted by the Contracting Authority;

e) Document WS7.1 as submitted by the Contracting Authority;

f) Document WS7.2 as submitted by the Contracting Authority;

g) Document WSS8 as submitted by the Contracting Authority;

h) Document WS9 as submitted by the Contracting Authority;

i) Doc 1 as submitted by the appellant;

j) Doc 2 as submitted by the appellant;

k) Doc 3 as submitted by the appellant;

[) Doc 4 as submitted by the appellant;

m) Doc 7 as submitted by the appellant;

n) Doc 8 as submitted by the appellant;

0) Doc 9 as submitted by the appellant;

p) Doc 10 as submitted by the appellant;

g) Doc 11 as submitted by the appellant; and

r) the server logs of the incident as drafted by ‘European
Dynamics’, and presented by Mr Jason Grech,

The chain of events that led to the issuance of the rejection letter,
as far as this 1st grievance is concerned, are crystal clear to this
Board. In fact, the Evaluation Committee acted with a great
degree of care while at the same time fully adhering to the
principles of Self Limitation and Equal Treatment of economic
operators. At the end of the day, for there to be trust in the public
procurement process, all economic operators are to be treated in
the same equal manner. For instance, the Evaluation Committee
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Vi.

Vii.

would have breached these principles if it had given cognisance
of the attachments included in the email of Mr Jonathan Buttigieg
dated 17th July 2024. This for two specific reasons. Firstly, the
date of the email is post the deadline of the rectification request.
Secondly, all communications have to be made through the
proper channels, i.e. through the ePPS system.

On a more specific basis, this Board does not agree with
arguments brought forward by the appellant that ‘Doc 2’ (as
presented by the appellant) shows conflicting evidence. The full
and complete server logs as prepared by European Dynamics
present a complete picture of events which transpired. The
economic operator made two attempts to reply to the rectification
request. In both instances there were missing elements. During
the first attempt a mandatory field box was left empty which
prompted a validation error from the system. During the second
attempt this ‘issue’ was properly dealt with by the economic
operator but the attachment section was left empty. Due to the
attachment section not being a ‘mandatory’ box, when replying to
rectification requests, the system accepted this reply of the
economic operator.

That said, the aforementioned context falls squarely within the
purview of NQUAYMT noe vs Agenzija ghal Infrastruttura Malta
decided on 22nd June 2022 (Ref 35.22/1) become relevant
whereby it was stated that: “....... Jekk oblatur ikun inghata
opportunita ta retifika imma xorta wahda jibga administratively
non-compliant, il-bord ta evalwazzjoni ma jistax isalva dik I-offerta
billi jogghod jigri wara dak I-oblatur sakemm dan, forsi, jirregola I-
pozizzjoni tieghu. F’dan il kaz, il-konsorzju appellat inghata kull
cans jissottometti ruhu ghat-talbiet tal-awtorita kontraenti, u

imputet sibi jekk baqa jitraskura dak li kellu jaghmel.”

At this point, this Board cannot but reject the appellant’s first
grievance.

2nd grievance - Irrespective of the rectification, Appellant is
compliant — ‘Power of Attorney’

Initially reference is made to the tender dossier Section 1
paragraph 5(A)(i) which states that “If applicable, the necessary
forms — such as the Power of Attorney, are to be uploaded
through the tender response format/Epps/xml structure by the
Economic Operator...... ” (bold emphasis added)

Reference is also made to the General Rules Governing Tenders
whereby in paragraph 2.3 it is stated that “Tenders submitted by
companies forming a joint venture/consortium/group of
Economic Operators must also fulfil the following requirements: i)
One partner must be appointed lead partner and that
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appointment confirmed by submission of power of attorney
signed by legally empowered signatories representing all the
individual partners. The tender must include a preliminary
agreement or letter of intent stating that all partners assume joint
and several liability for the execution of the contract, that the lead
partner is authorised to bind, and receive instructions for and
on behalf of, all partners, individually and collectively. ii)All
partners in the joint venture/consortium/group of Economic
Operators are bound to remain in the joint
venture/consortium/group of Economic Operators until the
conclusion of the contracting procedure. The consortium/joint
venture/group of Economic Operators winning this contract must
include the same partners for the whole performance period of the
contract other than as may be permitted or required by law.” (bold
emphasis added)

Therefore, while this Board agrees that initially the ‘Power of
Attorney’ document is not mandatory in nature, this is only
because not all economic operators who participate in this tender
process will be made up of joint ventures and / or consortiums.
Once the bid of the appellant was made by a joint venture, this
requirement becomes of a mandatory nature. This due to the word
‘must’ used in the General Rules Governing Tenders quoted
above.

Once it has been established that a ‘Power of Attorney’ is
therefore required, what now needs to be considered is whether
the Joint Venture Agreement as submitted by the appellant met
the requirements of the clauses referred to above or otherwise.
(as stated in the first grievance above, the Evaluation Committee
was right in its conclusion that any further documentation
presented in emails post the deadline date for submission of the
rectification request was not to be considered)

In the opinion of this Board, the requirements of the General Rules
Governing Tenders are clear and unambiguous, in that they
require a ‘Power of Attorney’ and a ‘Preliminary Agreement’. The
Joint Venture Agreement submitted by the appellant, in the
opinion of this Board clearly satisfies the requirements of the
‘Preliminary Agreement’ section. However, the Power of Attorney
document was not submitted. The evaluation committee duly
issued the rectification request, which was not fully replied to as
per above 1st grievance arguments already dealt with. It is also
the opinion of this Board that although a Power of Attorney may
be express or implicit, verbal or in writing, given the special nature
of the public procurement process, all legislation and Regulations
in the public procurement ambit shall take precedence over
ordinary law — lex specialis derogat lex generalis.

Pagna 11 minn 45



App. Civ.22/2025/1

Vi.

Vii.

Moreover, the fact that the appellant tried submitting a ‘Power of
Attorney’ document, as evidenced by the email dated 17th July
2024 by Mr Jonathan Buttigieg, is also proof that in the mind of
the appellant, the Joint Venture Agreement is not a total substitute
for ‘Power of such authorisation has already been granted and
submitted.

Therefore, this Board does not uphold this grievance of the
appellant.

2nd grievance - Irrespective of the rectification, Appellant is
compliant — ‘Performance of works of the specified type’

Initially reference is made to the tender dossier Section 1
paragraph 5(A)(c)(i) which states that “...Listed projects shall be
supported by copies of the Final or Provisional Acceptance
Certificate or equivalent issued by or on behalf of past
Clients, proving that works have been completed to the
satisfaction of the client” (bold & underline emphasis added)

In the opinion of this Board, the report submitted by the appellant
is nor a Final Certificate nor a Provisional Acceptance Certificate.
Whether it is equivalent or otherwise is another issue. However,
for sure it is not issued by or on behalf of past clients. The report
is issued by a private entity to HSBC Bank plc ‘as lender under
the facility agreement’. Moreover, such report, even though it does
mention instances that “the works of the original contract/scope
are now practically complete.....” this does necessarily mean that
this should act as an equivalent to a Final / Provisional
Acceptance Certificate.

What was required was a definitive reporting document stating the
above wording. The requirements were clear and unambiguous in
their drafting. If the Evaluation Committee would have accepted
anything other than what the tender required, they would have
been in breach of the principle of Self-Limitation.

Therefore, this Board does not uphold this grievance of the
appellant

3rd grievance — Proportionality

With regards to this grievance, this Board when considering all of
the above, will again make reference to the case NQUAYMT noe
vs Agenzija ghal Infrastruttura Malta decided on 22nd June 2022
(Ref 35.22/1) whereby it was stated that “I-e¢¢ess fil-manjaminita
u fit-tfittix sabiex jigu salvati offerti akkost ta’ kollox mhux
espressjoni ta’ proporzjonalita imma huwa sproporzjon kontra min
kien “‘compliant” mill-bidu nett. Din I-Qorti mhux |-ewwel darba li
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tirribadixxi li kull oblatur irid, sa mill-bidu nett mal-offerta tieghu,
isegwi rigorozament dak li trid is-sejha ghall-offerti u m’ghandux
Jippretendi li jigi mitlub ‘jirranga” I-offerta biex ikun kompatibbli ma
dak mitlub.”

il. In the opinion of this Board, the Evaluation Committee acted with
due care and diligence, issued the rectification request as
mandated and proceeded to act within the parameters of the
principles of Equal Treatment, Self Limitation and more
importantly with that of Proportionality.

iii. Therefore, this Board does not uphold this grievance of the
appellant.»

14. PB’rikors tat-13 ta’ Jannar, 2025 (fpagni 161 sa 164 tal-atti tal-
appell), Vassallo Builders Limited issottomettiet li d-decizjoni tat-3 ta’
Jannar, 2025, hija milquta minn zewg zbalji ewlenin. L-ewwel wiehed
huwa li, skont Vassallo, thalliet barra bi¢¢a importanti mit-trattazzjoni finali
tal-Avukat li deher ghad-Dipartiment tal-Kuntratti. It-tieni wiehed huwa
mbaghad li xi partijiet saret referenza ghall-kumpanija «Bonnici Brothers
Limited» minflok «Bonnici Bros Services Limited». Fid-dawl ta’ dan,
Vassallo Builders Limited talbet lill-Bord sabiex iwettaq it-tiswijiet
mehtiega b’rihet |-Artikolu 825(2) tal-Kodi¢i ta’ Organizzazzjoni u
Proéedura Civili, hekk kif applikabbli b’Regolament 90(6) tar-

Regolamenti Dwar |-Akkwist Pubbliku, u/jew bis-sahha ta

Regolament 276(g) tal-istess Regolamenti dwar I-Akkwist Pubbliku.

15. B’decizjoni tal-21 ta’ Jannar, 2025 (Fpagna 165 tal-atti tal-appell),
il-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i ¢ahad it-talba ta’ Vassallo

Builders Limited ghal dawn ir-ragunijiet:
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16.

«Having considered the application filed by the appellant on the
13" January 2025, the Board submits that the inconsistencies
referred to in the appellant's application does not emanate form the
decide and final considerations of this Board. Therefore, the same
fall within the purview of the Court of Appeal judgement in the
names Stephen Gauci v. Kim Camenzuli pronounced by the Court
of Appeal on the 5" December, 2024.

Therefore and in view of the above, the juridical effects as
contemplated in Article 825(2) of the Code of Organisation and Civil
Procedure, Chapter 12 of the Laws of Malta, are not satisfied and
are devoid of any juridical effect.»

Vassallo Builders Limited ma gablitx kemm mad-decizjoni tat-3 ta’

Jannar, 2025, kif ukoll ma’ dik tal-21 ta’ Jannar, 2025, u b’rikors tal-appell

imressaq l-ghada, 22 ta’ Jannar, 2025, hija talbet lil din il-Qorti sabiex:

«a. Thassar u tirrevoka d-decizjoni tal-Bord ta’ Revizjoni dwar Kuntratti
Pubblici datata 21 ta’ Jannar, 2025, u/jew;

b. Thassar u tirrevoka d-decizjoni bin-numru 2051 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubblic¢i datata 3 ta’ Jannar, 2025; u/jew;

¢. Thassar u tirrevoka notice of award datata 11 ta’ Ottubru, 2024, ghas-
sejha (CT2089/2024) “Works — Demolition, Excavation and Construction
Preparatory Works to Transform an Existing Waste Treatment Site into
an Urban Greening Project, Marsaskala, Malta” u/jew;

d. Minghajr prequdizzju ghas-suespost,

i. Tibghat il-kaz lura quddiem il-Bord ta’ Revizjoni dwar Kuntratti
Pubblici, sabiex jerga’ jittratta u jiddeciedi t-talba ghall-
korrezzjoni, fid-dawl ta’ dak deciz minn din I-Onorabbli Qorti;
u/jew;

ii. Tibghat il-kaz lura quddiem il-Bord ta’ Revizjoni dwar Kuntratti
Pubblici kif diversament kompost, sabiex jerga’ jittratta u
jJiddeciedi I-kaz, fid-dawl ta’ dak deciz minn din I-Onorabbli
Qorti fil-konfront ta’ din is-sejha (CT2089/2024); u/jew;

iii. Tibghat il-kaz lura quddiem il-Kumitat tal-Evalwazzjoni kif

diversament kompost, sabiex jerga’ jittratta u jiddeciedi I-kaz,
fid-dawl ta’ dak deciz minn din I-Onorabbli Qorti fil-konfront ta’
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din is-sejha (CT2089/2024);

e. Tiehu dawk l-azzjonijiet kollha u necessatrji, sabiex fid-dawl ta’ dak
deciz minn din I-Onorabbli Qorti:

i. Tordna lid-Dipartiment tal-Kuntratti u/jew lill-Awtorita
Kontraenti u/jew lill-Kumitat tal-Evalwazzjoni, sabiex jerga’
jintegra l-offerta tal-appellanti Vassallo Ltd fil-process tal-
ghazla (CT2089/2024); u/jew

ii. Tordna lill-Bord li ghandhom isiru I-korrezzjonijiet kollha u
necessarji inter alia ai termini tal-Artikolu 825(2) tal-Kap. 12
tal-Ligijiet ta’ Malta;

f. Tordna li d-depozitu mhallas minn Vassallo Ltd sabiex tigi intavolata
l-oggezzjoni quddiem il-Bord ta’ Revizjoni dwar Kuntratti Pubblici,
ghandu jintradd lura;

g. Finalment tiehu dawk l-azzjonijiet kollha u necessarji, sabiex dak li
precedentement gie ordnat u/jew b’xi mod iehor gie iddikjarat minn din
[-Onorabbli Qorti, jigi implimentat;

Bl-ispejjez taz-zewgt istanzi kontra l-appellati, jew min minnhom.»

17. B’zewg twegibiet separati mressqa fis-17 ta’ Frar, 2025, u fl-20 ta’
Frar, 2025, rispettivament, id-Dipartiment tal-Kuntratti u WasteServ Malta
Limited fissru ghalfejn l-appell ta’ Vassallo Builders Limited mhuwiex

misthoqq, u ghandu jigi michud bl-ispejjez.

18. Bi twediba ohra tas-17 ta’ Frar, 2025, Bonnici Bros Services
Limited gajmet il-pregudizzjali tan-nuqqgas ta’ siwi tal-appell, u filwaqt li
talbet lil din il-Qorti sabiex issib li I-istess appell huwa null, tat ukoll ir-

ragunijet taghha ghalfejn fin-nuqqas ta’ hekk, lI-appell ghandu jigi michud.

19. 1I-Qorti semghet it-trattazzjoni tal-avukati tal-partijiet fis-smigh i

nzamm fil-jum tal-11 ta’ Marzu, 2025, u minn hemmhekk [-appell thalla
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ghas-sentenza ghal-lum.

Konsiderazzjonijiet:

20. Qabel ma tixhet harsitha lejn l-aggravji ta’ Vassallo Builders

Limited, il-Qorti jehtigilha titlaq billi tistharreg il-prequdizzjali dwar in-

nuqgas ta’ siwi_tal-appell, li gieghda titqajjem minn Bonnici Bros

Services Limited.

21. Bonnici Bros Services Limited gieghda tibni din il-pregudizzjali
taghha fuq I-argument li I-identita tal-appellant fdan I-appell, mhijiex I-
istess wahda bhalma kienet quddiem il-Bord ta’ Revizjoni dwar Kuntratti

Pubblici.

22. Tfisser li quddiem il-Bord, l-appellanti kienet biss il-kumpanija
Vassallo Builders Limited, filwaqt li issa, dan I-appell gieghed jitressaq
minn konsorzju, li bl-ebda mod ma kien parti fil-proceduri ta’ quddiem il-

Bord.

23. Tishaq li fdan il-gasam legali, l-appell tat-terz mhuwiex
permissibbli, u sabiex issostni dan tirreferi ghal Regolament 284 tar-
Regolamenti dwar I-Akkwist Pubbliku, i fi kliemha, jillimita |-jedd ta’

appell quddiem din il-Qorti tal-Appell, ghal dawk il-partijiet li jkunu hadu
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sehem fil-pro¢eduri ta’ quddiem il-Bord.

24. F’dan il-qafas, tirraguna li galadarba I-konsorzju u langas AC
Enterprises Limited ma ressqu appell quddiem il-Bord, mela allura, dawn
m’ghandhomx jedd li jressqu appell fdan I-istadju, u ghaldagstant, |-

appell mhuwiex siewi.

25. Fil-fehma tal-Qorti din il-pregudizzjali mhijiex tajba u tressqet bla

bzonn.

26. Ghalkemm huwa minnu li Regolament 284 tar-Regolamenti dwar
[-Akkwist Pubbliku jillimita d-dritt ta’ appell quddiem din il-Qorti tal-
Appell ghal «[k]ull parti /i thoss ruhha aggravata minn decizjoni mehuda
mill-Bord ta’ Revizjoni», fdan il-kaz, il-parti li gieghda tressaq l-appell hija
prattikament l-istess wahda li ressqget I-ittra ta’ odgezzjoni quddiem il-

Bord.

27. Bilkemm ghandu ghalfejn jinghad i I-partijiet fi procedura
gudizzjarja huma determinati mill-okkju tal-att gudizzjarju li bih tinbeda dik
il-pro¢edura, u f'dan il-kaz, I-okkju tar-rikors tal-appell inkwistjoni, huwa |-

istess bhalma kien fl-ittra ta’ oggezzjoni ta’ quddiem il-Bord.
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28. F’¢irkostanzi bhal dawn, Bonnici Bros Services Limited ma tistax
ghalhekk targumenta li I-identita tal-appellant f'din il-pro¢edura nbidlet, u
ghaldagstant il-pregudizzjali dwar in-nuqqas ta’ siwi tar-rikors tal-appell

gieghda tigi michuda.

29. 1I-Qorti sejra ghalhekk tkun gieghda issa tghaddi biex tistharreg I-

aggraviji ta’ Vassallo Builders Limited.

30. Vassallo Builders Limited (minn issa ’'| hemm imsejha wkoll bhala
«VBL») gieghda tagsam l-appell taghha fhames aggraviji, li fil-qosor

hafna jistghu jingabru f'dawn:

a) li I-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i ma kellux ji¢hdilha

t-talba ghall-korrezzjoni tad-decizjoni tat-3 ta’ Jannar, 2025;

b) li Bord wettaq evalwazzjoni hazina tal-General Rules Governing
Tenders u kiser il-prin¢ipju tas-self-limitation fil-konkluzjoni
tieghu dwar il-ntiega tal-prokura, ghaliex is-sustanza kellha
tirbah fuq il-forma, u li fkull kaz, il-prokura ma kinitx mehtiega
ghaliex id-Dipartiment tal-Kuntratti u WasteServ Malta Limited
gabu ruhhom b’tali mod li gharfuha bhala I-lead partner fil-

konsorzju;

c) li I-Bord qies hazin ir-rekwiziti b'rabta mal-kriterju dwar il-hiliet

tekni¢i u professjonali, ghaliex id-dokumenti tal-«final or
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provisional acceptance certificate or equivalent» ma kinux
mehtiega, u fkull kaz kellu jikkonkludi i I-kumitat tal-
evalwazzjoni kellu jaghmel uzu mid-dritt tieghu li jikkuntattja lill-
izviluppatur, kif ukoll kellu jgis id-dokumentazzjoni mressga
minnha bhala ekwivalenti ghal «final or provisional acceptance

certificate»;

d) li fi¢-Cirkostanzi, id-decizjoni ta’ skwalifika kienet wisq
sproporzjonata, u li fkull kaz it-talba ghar-retifika ma kinitx ¢ara

u giet imwiegba kif mitlub; u fl-ahhar nett;

e) li I-Bord kellu minn tal-ingas jordna li d-depozitu li hallset biex

setghet tressaq l-oggezzjoni quddiemu kellu jintraddilha lura;

31. Nibdew bl-ewwel aggravju ta’ VBL, li huwa b’rabta mad-decizjoni

tal-Bord tal-21 ta’ Jannar, 2025, li fiha ¢ahad it-talbiet taghha ghat-tiswija

ta’ ‘Zbalji’ li VBL gieghda tghid li hemm fid-decizjoni tat-3 ta’ Jannar, 2025.

32. Dwar dan, VBL titlaq billi tirreferi ghal Regolament 276(g) tar-
Regolamenti dwar |-Akkwist Pubbliku Ii jitlob lis-Segretarju tal-Bord ta’
Revizjoni sabiex: «[iJzomm verbal tar-ragunijiet ta’ kull aggornament u kull
haga li ssir fkull seduta», u fid-dawl ta’ dan tilmenta li I-minuti tas-seduta
tad-9 ta’ Dicembru, 2024, «ma jinkludux il-minuti ta’ x’qalu I-partijiet», u

b’'mod partikolari x’qal l-avukat tad-Dipartiment tal-Kuntratti waqt it-
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trattazzjoni finali.

33. Tirraguna li jekk ma ssirx il-korrezzjoni mitluba, hija mhijiex sejra
tkun fqaghda li jkollha konferma dwar l-ammissjoni min-naha tad-
Dipartiment tal-Kuntratti li dak imnizzel fit-twediba tas-17 ta’ Lulju, 2024

kien effettivament «zball».

34. Tfisser li dan huwa ta’ rilevanza ghaliex filwaqgt li fid-decizjoni
originali tieghu |-Bord iddikjara li ma kienx hemm zball jew kontradizzjoni
bejn il-verzjoni tas-17 ta’ Lulju, 2024 u I-verzjoni |-ohra tad-29 ta’ Lulju,
2024, min-naha ’'l| ohra fid-decizjoni ahharija tal-21 ta’ Jannar, 2025, il-

Bord ‘ikkonferma’ li dawk l-inkonsistenti tabilhaq jezistu.

35. Izzid li minghajr il-korrezzjoni mitluba, VBL mhux ser ikollha
rimedju, ghaliex f'dan I-istadju din il-Qorti ghandha bzonn tiehu qgies ta’
dak kollu li sehh fil-proceduri ta’ quddiem il-Bord biex tasal ghad-decizjoni

taghha.

36. Taghlaq billi tghid li s-sentenza li rrefera ghaliha I-Bord ta’ Revizjoni
fid-decizjoni tal-21 ta’ Jannar, 2025, mhijiex ta’ rilevanza, u tghaddi biex
taghti ghadd ta’ ezempji li fihom il-Bord dar ghall-Artikolu 825(2) tal-
Kodi¢i ta’ Organizzazzjoni u Proéedura Civili sabiex sewwa xi zbalji

fil-kkontenut tad-decizjonijiet tieghu.
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37. Fil-fehma tal-Qorti dan l-aggravju huwa fieragh.

38. L-ewwel nett, mhuwa minnu xejn li I-minuti tas-seduta tad-9 ta’
Dicembru, 2024, «ma jinkludux il-minuti ta’ x’qalu I-partijiet.» Minn harsa
lejn dawk il-minuti, jidher li I-minuti huma mlahhma sewwa u mhux biss
jiddokumentaw f'certu dettall x’sehh fis-seduta, izda wkoll jaghtu sfond ta’
dak mistqarr mix-xhieda, u fuq kollox, ta’ dak li ssottomettew I-avukati tal-

partijiet, kemm fil-ftuh tas-seduta, kif ukoll fit-trattazzjoni finali.

39. Ghal dinil-Qorti, bil-mod ta’ kif tfasslu, il-minuti tas-seduta tad-9 ta’
Dicembru, 2024, iharsu sewwa dak li huwa mitlub mil-legislatur
fRegolament 276(g) tar-Regolamenti dwar |-Akkwist Pubbliku, u dan
billi dak mitlub mil-ligi huwa li jigu registrati: «ir-ragunijiet ta’ kull

aggornament u kull haga li ssir fkull seduta.»

40. Kif tithimha din il-Qorti, bil-frazi «kull haga Ii ssir fkull seduta», il-ligi
mhijiex gieghda titlob lis-Segretarju tal-Bord sabiex inizzel kelma b’kelma
dak kollu li jinghad waqt is-seduta, u ghalhekk huwa fir-responsabbilta
tal-partijiet, jew ahjar tal-avukati li jirrapprezentawhom li jivverbalizzaw
dak kollu li jixtiequ li jigi rregistrat kelma b’kelma fil-minuti tas-seduta. Dan
iktar u iktar ghaliex, b’differenza ghax-xhieda li ghandha dejjem tigi
traskritta (ara Regolament 92(3) tar-Regolamenti dwar |-Akkwist

Pubbliku), fejn jidhlu s-sottomissjonijiet legali tal-avukati tal-partijiet il-ligi
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ma titlobx li dawn ghandhom jigu traskritti.

41. F’danil-kaz, VBL mhijiex gieghda tghid li s-Segretarju ma nizzilx xi
haga li I-Avukat taghha talab li tigi vverbalizzata waqt is-seduta, izda
sempli¢ciment gieghda tilmenta li s-Segretarju ma nizzilx sottomissjoni
partikolari li saret mill-avukat tad-Dipartiment tal-Kuntratti waqt li kien

gieghed jaghmel it-trattazzjoni finali.

42. VBL u l-avukat taghha kienu prezenti waqt is-seduta, u jekk dawn
dehrilhom li I-avukat tad-Dipartiment tal-Kuntratti ghamel xi sottomissjoni
jew stqgarrija li kien jisthoqqgilha tigi registrata, dawn messhom gibdu |-
attenzjoni tal-Bord minnufih, u mhux gaghdu jistennew li jirCievu d-
decizjoni tal-Bord, imbaghad ippretendew li I-Bord ghandu jdahhal dik I-
istqarrija bis-setghat moghtija lilu bl-Artikolu 825(2) tal-Kodi¢i ta’

Organizzazzjoni u Proé¢edura Civili.

43. 1l-Qorti wkoll tagbel mal-appellati li n-nugqgas ta’ registrazzjoni ta’ xi
sottomissjoni tal-avukat waqt it-trattazzjoni finali, ma tistax tigi msewwija
bil-procedura  msemmija  fl-Artikolu  825(2) tal-Kodi¢i ta’
Organizzazzjoni u Proéedura Civili, u dan billi minn kif juri kliem il-ligi
stess, dik il-pro¢edura tghodd biss: (i) ghat-tiswija ta’«zbalji fil-kliem uzat
fis-sentenza»; jew (ii) ghall-bidla ta’ «espressjonijiet i ma jkunux c¢ari, jew

li jistghu jiftiehmu xort’'ohra minn dak li kif jidher car riedet tfisser il-qorti».
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44. Fuq kollox, il-Qorti jidhrilha li VBL ma tista’ tikseb I-ebda siwi bil-
korrezzjoni mitluba, ghaliex din il-Qorti ghandha quddiemha kemm I-email
tas-17 ta’ Lulju, 2024 (fpagna 186 tal-atti tal-appell), kif ukoll dik tad-29
ta’ Lulju, 2024 (fpagna 187 tal-atti tal-appell), u b’hekk xorta wahda tinsab

fqaghda li tizen u tgharbel kollox.

45.  Anke fejn ghandha x’tagsam it-talba ghat-tiswija ta’ zewg referenzi
li saru ghal «Bonnici Brothers Ltd» minflok ghal «Bonnici Bros Services
Limited», il-Qorti jidhrilha li hawnhekk VBL langas ma tista’ tikseb xi utilita
mill-korrezzjoni mitluba minnha. Ghalkemm veru |i dak l-izball sar
darbtejn, tali zball huwa superfic¢jali ghall-ahhar ghaliex sar biss fil-minuti,
u mhux ukoll fil-parti tal-konsiderazzjonijiet, jew inkella fid-dispozittiv tad-

decizjoni appellata.

46. Kemm fil-konsiderazzjonijiet, kif ukoll fid-dispozittiv, il-Bord ta’
Revizjoni rrefera b’mod konsistenti ghall-kumpanija «Bonnici Bros
Services Limited» u mhux ghal «Bonnici Brothers Limited», u
ghaldagstant, m’ghandux ikun hemm I|-icken dubju li fkull parti tal-minuti
fejn inkitbet il-frazi «Bonnici Brothers Limited», din ghandha tinftiehem li

gieghda tirreferi ghal «Bonnici Bros Services Limited».

47. L-ewwel aggravju ta’ VBL mhuwiex ghalhekk misthoqq u ghal dawn

ir-ragunijiet kollha gieghed jigi michud.
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48. Nghaddu issa ghat-tieni, it-tielet u r-raba’ aggravji ta’ VBL, li
minhabba r-rabta ta’ bejniethom, il-Qorti serja tkun gieghda tistharrighom

flimkien.

49. Fit-tieni aggravju VBL gieghda targumenta li I-iskwalifika taghha

ghar-raguni li ma ressqitx il-prokura mitluba mill-awtorita kontraenti
mhijiex misthogga, u dan kemm ghaliex mhuwiex minnu li I-General
Rules Governing Tenders jitolbu dik il-prokura b’zieda mal-ftehim
preliminari dwar il-formazzjoni tal-konsorzju, kif ukoll ghar-raguni li I-joint
venture agreement ipprovdut minnha, diga kien jipprovdi ghal dak mitlub
mill-awtorita kontraenti. Skont VBL, is-sustanza kellha ghalhekk tirbah fuq
il-forma, u dan anke ghaliex fid-dokumenti tas-sejha ma ntalbitx xi
formalita partikolari, u fil-ligi Maltija, l-accettazjoni tal-mandat min-naha
tal-mandatarju tista’ wkoll tkun tacita u inferita mill-imgiba tal-istess

mandatarju.

50. Fl-istess aggravju, VBL gieghda wkoll targumenta li fkull kaz,
kemm id-Dipartiment tal-Kuntratti kif ukoll WasteServ Malta Limited, gabu
ruhhom b’tali mod li gharfuha bhala I-lead partner fil-konsorzju, tant li
indirizzaw kull korrispondenza b’rabta ma’ din is-sejha lilha biss, u mhux
ukoll lill AC Enterprises Limited. Fuq is-sahha ta’ hekk, VBL gieghda
tirraguna li hija ma kellhiex ghalfejn tigi skwalifikata minhabba n-nuggas

tas-sottomissjoni ta’ prokura li fiha kellha tikkonferma I-hatra taghha bhala
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lead partner fil-konsorzju.

51. Fit-tielet aggravju VBL gieghda mbaghad tilmenta li kemm il-Bord

ta’ Revizjoni kif ukoll il-kumitat tal-evalwazzjoni qiesu hazin ir-rekwiziti
b’rabta mal-kriterju dwar il-hiliet tekni¢i u professjonali, ghaliex id-
dokumenti b’rabta mal-«final or provisional acceptance certificate or
equivalent» ma kinux mehtiega minhabba dak li nsibu fRegolament
229(3) tar-Regolamenti dwar I-Akkwist Pubbliku, kif ukoll ghaliex il-
kumitat tal-evalwazzjoni kellu s-setgha li jwettaq il-verifiki mehtiega huwa
stess. VBL gieghda wkoll issostni, li f'kull kaz, hija hemzet flimkien mal-
offerta taghha, dokument li kellu jitgies ekwivalenti ghal «final or
provisional acceptance certificate», u b’hekk I-iskwalifika tal-offerta
taghha minhabba n-nuggas ta’ sottomissjoni ta’ tali dokumentazzjoni hija

wkoll ingusta.

52. Dwar |-ewwel punt, u sewwasew Ii I-kumitat tal-evalwazzjoni kif
ukoll il-Bord ta’ Revizjoni wettqu evalwazzjoni hazina tal-kriterju b’rabta
mal-hiliet teknic¢i u professjonali, VBL gieghda targumenta li skont id-
dokument tas-sejha, il-kumitat tal-evalwazzjoni kellu zewg metodi i
bihom seta’ jivverifika jekk hija wettqitx dawk il-progetti li rreferiet
ghalihom fl-offerta taghha. Skont I-appellanti, I-ewwel metodu kien dak li
I-kumitat tal-evalwazzjoni seta’ jaghmel kuntatt dirett mal-klijenti, jew

ahjar mal-appaltanti taghha, sabiex jiksbu |-fehmiet taghhom dwar ix-
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xoghlijiet provduti lilhom minnha, filwaqt li t-tieni metodu kien billi titressaq
«final or provisional acceptance certificate or equivalent issued by or on

behalf past clients».

53. F’danil-gafas, VBL tilmenta li bla Justifikazzjoni ta’ xejn, il-kumitat
tal-evalwazzjoni ghazel it-tieni metodu fuq tal-ewwel, u nagas ghalkollox
milli jdur ghall-ewwel metodu ta’ verifika. Tishaq li dan in-nuggas min-
naha tal-kumitat tal-evalwazzjoni mhuwiex gustifikat, u dan iktar u iktar
meta wiehed iqgis li wiehed mill-progetti li semmiet, kien b’rabta max-

xoghol li ghamlet fil-Campus Hub fl-Universita ta’ Malta.

54. Tfakkar li dan il-progett tal-anhar inhareg wara koncessjoni
mahruga mill-Gvern ta’ Malta, u fuq is-sahha ta’ hekk tirraguna li tali
progett, kellu jaghti s-serhan tal-mohh lill-kumitat tal-evalwazzjoni, li hija
kienet tassew involuta fi progett ta’ valur li huwa hafna ikbar minn dak

mitlub fis-sejha.

55. Tissokta billi tirreferi ghal Regolament 229(3) tar-Regolamenti
dwar |I-Akkwist Pubbliku,! u tinsisti li d-dokumenti mitluba mill-kumitat

tal-evalwazzjoni ma kinux mehtiega ghaliex il-kumitat tal-evalwazzjoni

1 Dan ir-Regolament jagra hekk: «(3) Minkejja d-dispozizzjonijiet tas-subregolamenti (1) u (2),
l-operaturi ekonomic¢i ma ghandhomx jigu obbligati jissottomettu dokumenti ta’ sostenn jew
informazzjoni dokumentarja ohra fejn u jekk I-awtorita kontraenti ghandha I-possibbilta li tikseb
ic-Certifikati jew I-informazzjoni rilevanti direttament permezz ta’access ghal database
nazzjonali fi kwalunkwe Stat Membru li jkun disponibbli minghajr hlas, bhal registru nazzjonali
tal-akkwisti,dossier tal-kumpanniji virtwali, sistema elettronika ghall-hazna tad-dokumenti jew
sistema ta’ prekwalifikazzjoni.»
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seta’ jikseb |-informazzjoni kollha dwar it-tlestija tax-xogholijiet ta’ skavar
u kostruzzjoni b’rabta ma’ dan il-progett, minn bosta siti tal-internet kif
ukoll minn dokumenti pubbli¢i ohrajn fosthom minn rapport mahrug mill-

awditur generali.

56. Bil-ghan li ssostni dan, tirreferi ghal xi siltiet mir-rapport tal-awditur
generali u filwaqt li tistqarr li hija gabet dan kollu ghall-gharfien tal-Bord
ta’ Revizjoni, tilmenta li dak il-Bord xorta wahda eventwalment ghadda

biex ¢ahad it-talbiet taghha.

57. 1zzid li fkull kaz il-kumitat tal-evalwazzjoni zbalja meta gies li hija
ma ressqitx «final or provisional acceptance certificate» flimkien mal-
offerta taghha u dan billi hija ressqet dokument Ii kellu jitgies li huwa

ekwivalenti ghal dak mitlub.

58. Tilmenta li d-dokument tas-sejha lanqas biss ma fisser il-kliem
«final», «provisional» u «equivalent» u tghid li fil-proceduri ta’ quddiem il-
Bord gie spjegat li bil-kliem «provisional» wiehed ghandu jithem i I-
progett ikun fadallu xi pendenzi possibbilment fil-forma ta’ snag list jew
simili, madankollu jkun prattikament lest. Tishaq li mir-rapport li hija
ressqget flimkien mal-offerta taghha, johrog bi¢-car li x-xoghlijiet b’rabta
mal-progett imsemmi minnha kienu prattikament lesti, u I-iskop originali

tal-kuntratt kien tlesta.
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59. Sfig ma’ dan, tilmenta li I-Bord ta’ Revizjoni mank biss dahal fil-
kwistjoni dwar jekk id-dokument imressaq minnha kienx ekwivalenti ghal
«final or provisional acceptance certificate» ghaliex illimita l-istharrig
tieghu dwar il-kwistjoni jekk tali dokument inharigx minn jew fisem il-
klijent. Tfisser li dak ir-rapport inhareg minn ditta bl-isem ta’ QP
Management fisem u ghan-nom ta’ Vassallo Business Parks Limited,
ghaliex kienet din tal-ahhar li sselfet il-flus minghand I-HSBC Bank Malta
plc. Fid-dawl ta’ dan, issostni li tali rapport kien bizzejjed biex jaghti
serhan il-mohh lill-kumitat tal-evalwazzjoni li x-xoghlijiet kienu lesti ghas-
sodisfazzjon ta’ Vassallo Business Park Limited, ghaliex kieku kien mod
iehor, dak ir-rapport ma kienx jghid li x-xoghlijiet b’rabta mal-kuntratt

originali huma prattikament lesti.

60. Tkompli billi targumenta li l-alternattiva ghar-rapport li ressget kien
billi tressaq rapport minn Vassallo lil Vassallo, ghaliex tghid li I-kumpanija

Vassallo Business Parks Limited hija sussidjarja tal-Grupp Vassallo.

61. Taghlaq billi tghid li dan kollu gie spejgat mix-xhud taghha
Jonathan Buttigieg li fost affarijiet ohra fisser kif id-dokument inkwistjoni
huwa ekwivalenti ghal dak mitlub, ghaliex b’'mod partikolari juri li I-iskop
originali tax-xoghlijiet kien prattikament intlahaq u x-xoghlijiet li kien fadal

kienu biss xoghlijiet addizzjonali mgabbda mill-inkwilini.
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62. Fir-raba’ aqgravju, VBL tkompli tibni fuq l-argumenti li ressget fit-

tieni u t-tielet aggravji billi targumenta li d-decizjonijiet tal-kumitat tal-
evalwazzjoni u tal-Bord ta’ Revizjoni jfallu t-test tal-proporzjonalita ghaliex
fic-cirkostanzi, id-decizjoni dwar Il-iskwalifika taghha mis-sejha inkwistjoni
hija bil-wisq sproporzjonata. Tishaq li I-eskluzjoni taghha hija harxa
zzejjed ghaliex kollox juri li hija kienet konformi ma’ dak mitlub fis-sejha
sa mill-bidu nett billi ‘bhala stat ta’ fatt jirrizulta’ li: (i) Jonathan Buttigieg u
Anton Camilleri kellhom I-awtorizzazzjoni mehtiega sabiex jagixxu fisem
VBL u AC Enterprises Limited, rispettivament; (ii) VBL setghet tagixxi
fisem u ghan-nom tal-konsorzju VBAC,; (iii) VBL kienet involuta fiktar
minn progett wiehed li jisbqu I-valur minimu ta’ €1,500,000 kif mitlub fis-
sejha; u (iv) id-dokumenti li jikkonfermaw dan kollu tressqu sa mill-bidu

nett flimkien mal-offerta.

63. lzzid lianke kieku stess, wiehed kellu ghal gieh lI-argument, jaccetta
[-argumenti tad-Dipartiment tal-Kuntratti u ta’ WasteServ Malta Limited,
in-nugqgasijiet xorta wahda jibqghu tant «venjali» li bl-ebda mod ma
jistghu jitgiesu li sejrin jirfsu fuq id-drittijiet ta’ terzi, jew inkella sejrin

iwasslu ghall-ksur tar-Regolamenti dwar I-Akkwist Pubbliku.

64. Tkompli billi tishaq |li [-prinCipju tal-proporzjonalita ghandu
jithaddem b’iktar sahha fil-kaz tal-lum, ghaliex f'dan il-kaz, it-talba ghal

retifika ma kinitx ¢ara, u fkull kaz hija wiegbet it-talba ghar-retifika kif

Pagna 29 minn 45



App. Civ.22/2025/1

mitlub.

65. Dwar l-ilmenti b’rabta mal-‘ambigwita’ tat-talba ghar-retifika, VBL
gieghda tghid li I-kumitat tal-evalwazzjoni fixkilha ghaliex irreferielha biss
ghall-progett ta Campus Hub. Tfisser |i peress fl-offerta taghha hija
semmiet ukoll il-progett ta’ Vassallo Business Park, hija fehmet Ii d-
dokumentazzjoni b’rabta ma’ dan il-prodett tal-ahhar kienet giet accettata
u ma kellha ghalfejn tipprezenta xejn iktar. Tenfasizza li hija ma kellhiex
mezz biex titlob kjarifika, u tirraguna li n-nuqqas ta’ ¢arezza tat-talba
ghall-kjarifika m’ghandux jintuza kontriha, ghaliex hija ma kellha I-ebda

ghodda fidejha sabiex taghmel tajjeb ghal dak in-nuggas.

66. Sa fejn imbaghad ghandu x’jagsam l-argument li hija wiegbet it-
talba ghal retifika bil-mod kif mitlub minnha, VBL gieghda tishaq li dan
mhuwiex xi kaz li fih hija ma tatx kaz tat-talba ghar-retifika, jew inkella
kienet negligenti. Tghid li hija wiegbet it-talba ghal retifika jumejn gabel
ma ghalqu I-hames t'ijiem li nghatawlha, u ssostni li bix-xhieda u r-rapport
ta’ Daniel Mercieca hija wriet kif id-dokumenti mitluba fit-talba ghar-
retifika, tabilhaqq telqu mis-servers taghha. Targumenta li min-naha |-
ohra, id-Dipartiment tal-Kuntratti ressaq zewg verzjonijiet differenti, u
filwaqt li tosserva li I-Bord ta’ Revizjoni sab ma’ wi¢cu tliet verzjonijiet
differenti, tilmenta li I-Bord, minflok ma ghamel dak mistenni minnu u

hatar espert sabiex jistabbilixxi liema kienet il-verzjoni t-tajba, gabad u
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warrab zewg verzjonijiet billi «accetta b’'mod arbitrarju wahda minnhomy.

67. F’dan l-istadju VBL tirreferi ghal kaz dec¢iz minn Qorti fl-Italja, u
targumenta li meta ma jigix ikkonfermat b’certezza fejn tkun sehhet id-
diffikulta teknika, I-offerent m’ghandux jitghabba bil-htija. Fid-dawl ta’ dan,
VBL tishaq li r-referenzi li ghamel il-Bord lejn is-sentenza ta’ NQUAYMT
v. Agenzija ghal Infrastruttura Malta et moghtija mill-Qorti tal-Appell fit-
22 ta’ Gunju, 2022, m’ghandhomx jghoddu ghal dan il-kaz, ghaliex fdan
il-kaz hija m’ghandha ggorr I-ebda htija billi: (i) hija wiegbet it-talba ghar-
retifika fil-hin; (ii) skont rapporti tal-informatika, id-dokumenti telqu mis-
servers taghha; (ii) malli I-uffi¢jali taghha skoprew x'gara, ippruvaw
jaghmlu minn kollox sabiex jergghu jibghatu dak mitlub; u (iv) ir-rapporti

tad-Dipartiment tal-Kuntratti jikkonfermaw Ii hija ma kinitx negligenti.

68. F’dan il-qafas, VBL targumenta li fi¢c-Cirkostanzi, hija ma setghetx
titqies li ma harsitx I-istruzzjonijiet li nghatawlha mill-kumitat tal-
evalwazzjoni b’rabta mat-talba ghar-retifika, u ghalhekk tirraguna Ii I-

iskwalifika taghha mhijiex gusta u proporzjonata.

69. II-Qorti wara li gieset I-ilmenti kollha ta’ VBL fid-dawl ta’ dak kollu li

hemm fl-atti, titlaq billi tistqarr li ma tagbel xejn li t-talba ghar-retifika

inkwistjoni ma Kinitx ¢ara.
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70. Kif tixhed is-silta mill-ittra ta’ retifika hekk kif riprodotta f'paragrafu
8 ta’ din is-sentenza, il-kumitat tal-evalwazzjoni halla I-ghazla fidejn VBL
sabiex jew tipprovdi kopja tal-«<Final or Provisional Acceptance Certificate
or equivalent» b’rabta mal-progett tal-Campus Hub, jew inkella tipprovdi
xi progett iehor li jinkludi xoghlijiet ta’ skavar u kostruzzjoni, li twettaq
minnha fl-ahhar hames snin sad-data tal-pubblikazzjoni tas-sejha, u li

huwa ta’ valur ta’ mhux ingas minn miljun u nofs ewro (VAT eskluz).

71. Fl-istess ittra, il-kumitat tal-ghazla ghamilha wkoll ¢ara li: «The
project shall be supported by copies of the Final or Provisional
Acceptance Certificate or equivalent issued by or on behalf of past
Clients, proving that works have been completed to the satisfaction

of the client.»

72. Galadarba li fid-dokument tas-sejha ntalab li: «Tenderers are to

state one (1) project including excavation and construction works

completed during the last five (5) years, up to publishing of this
tender, totalling a minimum value of €1.5 million (excl. VAT)» (ara
pagna 7 tad-dokument tas-sejha) u fit-talba ghar-retifika |-kumitat tal-
evalwazzjoni talab lil VBL sabiex issemmi progett wiehed biss u ssostnih
b’kopja tal-«Final or Provisional Acceptance Certificate or equivalent»,
mela allura, kellu jkun bil-wisq evidenti ghal VBL li d-dokument imressaq

minnha b’rabta mal-progett ta’ Vassallo Business Park ma kienx gie
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meqjus li huwa bizzejjed, ghaliex li kieku kien hekk, il-kumitat tal-

evalwazzjoni ma kienx sejjer jitlobha dak li talabha.

73. 1I-Qorti hija wkoll tal-fehma soda li VBL langas ma tista’ b’xi mod
jew iehor targumenta li hija wiegbet it-talba ghar-retifika kif mitlub minnha,

jew li ma kinitx traskurata fil-mod ta’ kif imxiet.

74. Ghalkemm veru li VBL ressqet bhala xhud lil Daniel Mercieca li
jahdem maghha bhala IT Infrastructure and Security Manager, u li min-
naha tieghu dan ressaq rapport (fpagni 183 sa 185 tal-atti tal-appell), li
fih wera kif id-dokumenti mitluba ghaddew mis-servers taghha ghas-
servers tas-sistema li jahdem biha d-Dipartiment tal-Kuntratti, il-Qorti rat
li I-konnessjoni li Mercieca qieghed jghid li saret b’su¢cess, tirreferi ghall-
hin ta’ 11:10, li huwa l-istess hin li fl-IT audit report imressag mid-
Dipartiment tal-Kuntratti (fpagna 462 tal-atti tal-appell) jinghad li: «the
user tried to post the clarification response with _a file and received a
response 200 (validation error), to go back to the Evaluation Clarfication

form».

75. Dwar dan, Jason Grech, li jandem bhala ICT Executive fid-
Dipartiment tal-Kuntratti fisser li I-«validation error» imsemmi fl-IT audit
report irrizulta ghaliex I-uffi¢jal li kien gieghed jirrispondi fisem VBL nagas

milli jimla parti mandatorja (text box), bil-konsegwenza li tali nuggas
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wassal biex: «meta ghafas send ... is-sistema taghna ovvjament

irrigetjata u lil user taghtu error li giet rejected ghax halla fejn suppost

mela vojt.» u fdak l-istadju «l-iscreen gie resetted, jiqifieri jekk kien

hemm fajl attachment |-iscreen jerga’ jigi refreshed.» (ara x-xhieda

ta’ Jason Grech fuq dahar pagna 520 tal-atti tal-appell).

76. ll-'konnessjoni tal-pakketti’ li Daniel Mercieca qal li saret b’su¢c¢ess
(ara x-xhieda ta’ Mercieca fuq id-dahar ta’ pagna 495 tal-atti tal-appell),
ma swiet ghalhekk ghalxejn, u dan ghaliex hekk kif tela’ I-validation error,
kull upload li setghet saret thassret, u minn dak il-hin ’il quddiem il-

process tas-sottomissjoni kellu jibda mill-gdid.

77. Terga’ u tghid li kemm mix-xhieda ta’ Grech, kif ukoll mill-IT audit
report tad-Dipartiment tal-Kuntratti jirrizulta li min kien responsabbli mis-
sottomissjoni tad-dokumenti ta’ retifika, gie mgharraf li t-twegiba ghar-
retifika ma kinitx ghaddiet b’su¢¢ess — tant li mill-istess rapport jidher li
zewg minuti wara, jigifieri fil-11:12, l-istess ufficjal ta’ VBL rega’ baghat
mill-gdid it-twegiba ghar-retifika, perd din id-darba, filwaqt li mela I-parti
mandatorja, huwa nagas ghalkollox milli jehmez mill-gdid id-dokumenti
inkwistjoni (erga’ ara r-rapport fpagna 462 tal-atti tal-appell, kif ukoll ix-

xhieda ta’ Grech, fuq id-dahar ta’ pagna 521 tal-atti tal-appell).
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78. Ta’ min ukoll isemmi, li mix-xhieda ta’ Jonathan Buttigieg, hareg li
[-uffi¢jal responabbli min-naha ta’ VBL li dahal fis-sistema tal-ePPS biex
iwiegeb it-talba ghar-retifika kien: «[i]l-contracts manager taghlhom] Ryan
Portelli.» (ara x-xhieda ta’ Buttigieg, fuq id-dahar ta’ pagna 515 tal-atti tal-
appell). Buttigieg ikkonferma wkoll li huwa ma kienx hdejn Portelli waqt
li kien gieghed iwiegeb it-talba ghar-retifika, u ghalhekk huwa biss Portelli
li jaf sewwa x’ghamel u m’ghamilx (erda’ ara x-xhieda ta’ Buttigieg, fuq id-

dahar ta’ pagna 515 tal-atti tal-appell).

79. Ghar-ragunijiet li jafu huma, VBL ma ressqux lil Ryan Portelli
sabiex jixhed quddiem il-Bord, u kemm minhabba f'hekk, kif ukoll ghaliex
Daniel Mercieca, ma gal xejn dwar jekk fit-tieni attentat ta’ Portelli, id-
dokumenti inkwistjoni kinux gewx uploaded b’suécess jew le, il-Qorti
jidhrilha li kemm il-verzjoni ta’ Jason Grech, kif ukoll il-kontenut tal-IT

audit report tad-Dipartiment tal-Kuntratti, ma gewx meruti.

80. II-Bord ghamel ghalhekk sewwa li qaghad fuq I-IT audit report
mahrug mid-Dipartiment tal-Kuntratti, u fi¢-¢irkostanzi, VBL ma tistax
tghid li hija ssottomettiet id-dokumenti mitluba fit-talba ghar-retifika fil-hin

moghti lilha.

81. Din il-Qorti tagbel ukoll mal-Bord, li VBL lanqas ma tista’ ssib xi

wens fil-fatt |i fis-17 ta’ Lulju, 2024, Jonathan Buttigieg baghat id-
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dokumenti inkwistjoni b’email, u dan wara li ‘skopra’ li tali dokumenti ma
kinux jidhru fis-sistema tal-ePPS bhala parti mit-twegiba ta’ VBL ghat-
talba ghar-retifika (ara x-xhieda ta’ Buttigieg fpagna 512 tal-atti tal-appell,
kif ukoll il-kontroezami tal-istess xhud fuq id-dahar ta’ pagna 516 tal-atti

tal-appell).

82. Fis-sewwa, ir-regoli tas-sejha ma kinux jippermettu lill-kumitat tal-
evalwazzjoni sabiex jiehu qgies ta’ dawk id-dokumenti, u dan ghaliex tali
dokumenti mhux biss ma ntbaghtux skont il-pro¢edura uffi¢jali jigifieri
«through the appropriate Electronic Public Procurement (ePPS)
module», izda wkoll intbaghtu hafna iktar tard mill-hames t’ijiem ta’ xoghol
hekk kif mitluba fit-talba ghar-retifika tal-21 ta’ Gunju, 2024 (ara t-talba

ghar-retifika fpagna 172 tal-atti tal-appell).

83. II-Qorti hija wkoll tal-fehma, li sa ¢ertu punt, I-email tas-17 ta’ Lulju,
2024, ikompli jgharraq il-qaghda ta’ VBL u mhux jghinha. Tassew, il-fatt
innifsu li Jonathan Buttigieg kien kapadi jintebah wahdu bin-nuggas tal-
upload tad-dokumenti, u dan minn sempli¢i verifika fuq is-sistema tal-
ePPS, turi kif min-naha taghha, VBL kellha mezz biex ti¢¢ekkja jekk id-

dokumenti gewx mibghuta minnha b’suc¢c¢ess.

84. Jonathan Buttigieg stess stgarr li Ryan Portelli, ipprova jwiegeb it-

talba ghar-retifika u jibghat id-dokumenti inkwistjoni fisem VBL, fis-26 ta’

Pagna 36 minn 45



App. Civ.22/2025/1

Gunju, 2024 — jigifieri jumejn gabel ma kienu jaghlqu I-hames t’ijiem utli
li nghataw lil VBL biex twiegeb it-talba ghar-retifika (ara I-kontroezami ta’

Jonathan Buttigieg fuq dahar il-pagna 515 tal-atti tal-appell).

85. Dan ifisser li sakemm skadew il-hames tijiem utli, VBL kellha
jumejn shah li matulhom setghet tivverifika jekk id-dokumenti inkwistjoni
kinux gew uploaded b’succ¢ess fuq is-sistema tal-ePPS u I-fatt wahdu li
hija nagset milli taghmel hekk juri li hija ma mxietx b’diligenza li wiehed
jistenna minn offerent li jiehu sehem fsejha li I-valur taghha huwa

dagshekk sostanzjali.

86. Anke pero li kieku stess VBL ma kellhiex fidejha xi mezz ta’ verifika
biex tizgura li d-dokumenti inkwistjoni gew sottomessi minnha, f'kull kaz,
jibga’ xorta wahda I-fatt li tali dokumenti ma gewx sottomessi minhabba
zball manwali minn-naha tal-uffi¢jal ta’ VBL, u mhux minhabba xi difett

fis-sistema tal-ePPS.

87. Galadarba d-dokumenti ma waslux minhabba nuqgas ta’ VBL
stess, VBL ma tistax issa tigi tghid li ma kinitx negligenti, u ghalhekk il-
Bord gies ukoll sewwa li hija ghandha ggorr il-htija tan-nuqqasijiet taghha
(ara fdan is-sens: V.J. Salomone Pharma Limited v. Central
Procurement and Supplies Unit tal-Ministeru tas-Sahha et moghtija

mill-Qorti tal-Appell fit-22 ta’ Gunju, 2020 (§18) u Al for Science &
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Technology Limited (C37110) v. Onorevoli Ministru tal-Edukazzjoni
in rapprezentanza tal-Ministeru ghall-Edukazzjoni u x-Xoghol u d-
Direttur tal-Kuntratti, moghtija mill-Qorti tal-Appell fit-12 ta’ Gunju,

2019).

88. II-Qorti hija wkoll tal-fehma li VBL langas ma tista’ tghid li d-
dokumenti b’rabta mal-«final or provisional acceptance certificate or
equivalent» ma kinux mehtiega, u li minghajr dawk id-dokumenti il-
kumitat tal-evalwazzjoni xorta wahda seta’ jwettaq il-verifiki mehtiega

huwa stess.

89. F'dan il-kaz, kliem id-dokument tas-sejha kien c¢ar bizzejjed, u
hemmhekk [-offerenti gew mgharrfa li: «[l]isted projects shall be
supported by copies of the Final or Provisional Acceptance Certificate or
equivalent issued by or on behalf of past Clients, proving that works have
been completed to the satisfaction of the client» (silta mehuda minn
pagna 7 tad-dokument tas-sejha). Bla dubju ta’ xejn, il-kelma «shall» turi
li d-dokumentazzjoni inkwistjoni kienet wahda mandatorja, u ghalhekk

VBL qieghda tghid hazin li tali dokumentazzjoni ma kinitx mehtiega.

90. VBL jehtigilha tifhem ukoll li meta r-regolamenti tas-sejha jitolbu
b’mod espress certu tip ta’ dokumentazzjoni, dik id-dokumentazzjoni

ghandha tinghata bil-mod ta’ kif ikun mitlub, u dan sal-gheluq taz-zmien
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ghall-offerti (ara fdan is-sens Legacy Ventures Limited v. Direttur
Generali tal-Kuntratti et, moghtija mill-Qorti tal-Appell fit-30 ta’ Lulju,
2024). Taqa’ fir-responsabbilta ta’ kull offerent li jobdi I-kundizzjonijiet
tas-sejha bhala «a reasonable well informed and normally diligent
tenderer», u ghaldagstant, galadarba r-regoli tas-sejha inkwistjoni kienu
jimponu fuqg I-offerenti li jressqu kopja tal-«Final or Provisional
Acceptance Certificate or equivalent», VBL kienet obbligata li tressaq dik
id-dokumentazzjoni, u mhux tippretendi li setghet tghaddi minghajrha jew
inkella tressaq dak li jfetlilha (ara Freemond Limited v. L-Agenzija
ghas-Servizzi tal-Qorti et, moghtija mill-Qorti tal-Appell fl-20 ta’ Marzu,

2023).

91. VBL langas ma tista’ targumenta li d-dokumentazzjoni inkwistjoni
ma kinitx mehtiega minhabba dak li nsibu fRegolament 229(3) tar-
Regolamenti dwar I-Akkwist Pubbliku. Apparti li VBL ma wrietx li ¢-
certifikati mitluba fid-dokument tas-sejha huma disponibbli fxi «database
nazzjonali» tax-xorta msemmija f'dak ir-Regolament, f'kull kaz, jekk VBL
dehrilha li r-rekwizit inkwistjoni kien illegali, hija setghet tattakka dak il-
kriterju fl-istadju ta’ gabel I-gheluq tas-sottomissjoni tal-offerti, u dan bil-
mod kif imsemmi fRegolament 262 Regolamenti dwar [|-Akkwist
Pubbliku. La hija nagset milli taghmel hekk, u s-sejha ghall-offerti kienet
tobbligaha tressaq kopja tal-«Final or Provisional Acceptance Certificate

or equivalent», mela allura, VBL kienet marbuta li tressaq tali
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dokumentazzjoni, anke jekk dehrilha li dik id-dokumentazzjoni ma kinitx
mehtiega minhabba s-setghat tal-kumitat tal-evalwazzjoni li jwettaq il-
verifiki kollha mehtieda, jew inkella ghaliex dak il-kumitat seta’ jsib I-
informazzjoni minn fuq l-internet (ara All Clean Services Limited v.
Ministeru Ghall-Edukazzjoni et., moghtija mill-Qorti tal-Appell fil-10 ta’

Jannar, 2023).

92. Bhall-Bord ta’ Revizjoni, din il-Qorti hija ghalhekk tal-fehma li I-
kumitat tal-evalwazzjoni mexa sewwa li nsista |i jirCievi d-
dokumentazzjoni hekk kif mitluba fid-dokument tas-sejha b’rabta mas-
sottomissjoni tal-«Final or Provisional Acceptance Certificate or
equivalent.» Dan mhux biss ghaliex dak il-kumitat kien mghobbi bl-
obbligu li jimxi bir-reqga mal-kundizzjonijiet tas-sejha (ara Reactilab
Limited v. Korporazzjoni ghas-Servizzi tal-llma et, moghtija mill-
Qorti tal-Appell fid-19 ta’ Ottubru, 2023), izda fuq kollox ghaliex tali
kumitat ma setax jerga’ lura minn dak mitlub fid-dokument tas-sejha
minghajr ma jikser il-principji tat-trasparenza u tat-trattament indaqgs bejn
[-offerenti (ara Quattro Labs Limited pro et noe v. Malta College of
Art, Science and Technology moghtija mill-Qorti tal-Appell fit-13 ta’

April, 2018).

93. Fis-sewwa, jaf imnejn kien hemm xi operaturi ekonomici li ma

hadux sehem f'din is-sejha ghaliex ma kellhomx f'idejhom i¢-cCertifikati jew
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id-dokumenti hekk kif mitluba fid-dokument tas-sejha (ara b’analogija
Transporter Limited v. Minsteru ghall-Politika Soéjali u d-Drittijiet
tat-Tfal et moghtija mill-Qorti tal-Appell fit-30 ta’ April, 2024), u huwa
proprju ghalhekk li VBL ma tistax tippretendi li I-kumitat tal-evalwazzjoni

kellu jaghlaq ghajnejh ghal dak mitlub mill-awtorita kontraenti.

94. Fil-fehma tal-Qorti, VBL langas ma qieghda tghid sewwa li hija
ressget dokument ekwivalenti, ghal «Final or Provisional Acceptance

Certificate» kif mitlub fid-dokument tas-sejha.

95. Kif jixhed Kkliem id-dokument tas-sejha, id-dokumentazzjoni
inkwistjoni kellha sservi bhala prova li: «works have been completed to
the satisfaction of the client» (ara pagna 7 tad-dokument tas-sejha).
F'dan il-kaz, id-dokument li gieghda tirreferi ghalih l-appellanti, mhux talli
jirreferi ghal bosta «pending works», bhal perezempju: «completion of
internal circulation roads...; all soft landscaping works; u Zone A ongoing
civil works at upper level, building services and finishes throughout» izda
fuq kollox, ma jinghad xejn fih dwar jekk ix-xoghlijiet li kienu lahqu saru,
kinux tlestew ghas-sodisfazzjon tal-klijent (ara r-rapport mahrug minn QP
fpagni 337 sa 353 tal-atti tal-appell, kif ukoll ix-xhieda tal-Perit Miriam
Magri, li kienet wahda mill-membri tal-kumitat tal-evalwazzjoni, f'pagni

508 sa 511 tal-atti tal-appell).
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96. F’cirkostanzi bhal dawn, din il-Qorti ma tarax kif tista’ tlum lill-
kumitat tal-evalwazzjoni li ma acéettatx id-dokument li gieghda tirreferi
ghalih l-appellanti bhala ‘ekwivalenti’ ghall-«Final or Provisional

Acceptance Certificate » hekk kif mitlub fid-dokument tas-sejha.

97. Wiehed ghandu wkoll jithem u japprezza, li f'¢irkostanzi bhal dawn,
il-kumitat tal-evalwazzjoni ma gabadx u skwalifika lil VBL habta u sabta,
izda taha c¢ans li ssewwi n-nugqgas taghha permezz ta’ talba ghal retifika.
Kien biss ghaliex VBL nagset milli tissottometti d-dokumentazzjoni
mitluba lilha wara dik it-talba, li I-offerta taghha giet skwalifikata, u
féirkostanzi ta’ din ix-xorta, il-Qorti ma jidhrilhiex li I-principju tal-
proporzjonalita gie mxellef (ara fdan is-sens NQUAYMT v. Agenzija
Infrastruttura Malta et moghtija mill-Qorti tal-Appell fit-22 ta’ Gunju,

2022).

98. Fis-sewwa, wara li VBL nagset milli twiegeb it-talba ghar-retifika kif
mitlub, hija ma halliet I|-ebda ghazla ohra fidejn il-kumitat tal-
evalwazzjoni, ghajr li jiskwalifika I-offerta taghha, u dan kemm b’harsien
mat-twissija li nghatatilha fit-talba ghar-retifika (fpagna 172 tal-atti tal-
appell), kif ukoll bis-sahha ta’ dak li nsibu ftagsima 16 tal-General Rules
Governing Tenders, hekk kif applikabbli b’paragrafu 4.8 tar-raba’ tagsima

tad-dokument tas-sejha (fpagna 87 tad-dokument tas-sejha) .
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99. Thares minn fejn thares, I-ilmenti ta’ VBL hekk kif imressqa fit-tielet
u fir-raba’ aggravju mhumiex ghalhekk misthoqgqga, u galadarba ¢-¢ahda
ta’ dawn l-aggravji huma bizzejjed biex id-decizjoni dwar I-iskwalifika tal-
offerta taghha ma tigix mimsusa, il-Qorti ma fadlilha I-ebda htiega i
tistharreg I-ilmenti b’rabta mat-tieni aggravju, li huwa dwar il-kwistjoni

b’rabta man-nuqgqgas ta’ sottomissjoni tad-dokument tal-prokura.

100. Jifdal biss |-ahhar aggraviju li fih VBL gieghda tilmenta minn dik il-

parti tad-decizjoni tal-Bord ta’ Revizjoni dwar it-telfien tad-depozitu li

hallset sabiex setghet tressaq I-odgezzjoni quddiemu.

101. Dwar dan, VBL gieghda targumenta li I-awtorita kontraenti nagset
milli taghtiha twegiba xierga ghall-mistogsijiet li ressqet fis-17 ta’ Ottubru,
2024, u ghalhekk gieghda tirraguna li d-depozitu kellu jintraddilha lura
ghaliex l-awtorita kontraenti mxiet bi ksur ta’ Regolament 40 tar-
Regolamenti dwar [-Akkwist Pubbliku u bi ksur tal-prin¢ipju tal-

ugwaljanza tal-armi.

102. Fil-fehma tal-Qorti, VBL ma tistax tuza t-talba ghall-informazzjoni li
gieghda tirreferi ghaliha bhala skuza sabiex tikseb lura d-depozitu

mhallas minnha, u dan ghal zewg ragunijiet.

103. L-ewwel nett, ix-xorta ta’ mistogsijiet li ressqet fit-talba ghall-
informazzjoni tas-17 ta’ Ottubru, 2024 (fpagna 188 tal-atti tal-appell), ma

Pagna 43 minn 45



App. Civ.22/2025/1

kinux ta’ xi importanza materjali b’rabta mad-decizjoni taghha dwar jekk

hija kinitx sejra tressaq appell mid-decizjoni tal-iskwalifika taghha.

104. Fit-tieni lok, u iktar importanti minn hekk, irrispettivament mill-
informazzjoni mitluba fis-17 ta’ Ottubru, 2024, VBL kienet f'gaghda i taf
sewwa bin-nuqqgas taghha li tibghat id-dokumenti hekk kif mitluba minnha
fit-talba ghar-retifika. Fuqg kollox VBL kienet taf, jew messha kienet taf li
hija ma ressqitx dokumentazzjoni fil-forma ta’ «Final or Provisional
Acceptance Certificate or equivalent issued by or on behalf of past

clients, proving that works have been completed to the satisfaction of the

client».

105. Galadarba VBL tilfet il-kaz taghha, ghal ragunijiet li kienet jew minn
tal-ingas setghet tkun taf bihom gabel ma ressqet |-appell, il-Qorti jidhrilha
li d-decizjoni tal-Bord dwar it-telfien tad-depozitu mhijiex irragonevoli, u
b’hekk anke |-hames aggravju ta’ VBL gieghed jigi michud (ara Legacy
Ventures Limited v. Direttur Generali tal-Kuntratti moghtija mill-Qorti

tal-Appell fit-30 ta’ Lulju, 2024).

106. It-talbiet ta’ Vassallo Builders Limited sejrin ghalhekk ikun geghdin

jigu michuda ghalkollox.

107. Minkejja dan, u peress li |I-kumpanija appellata Bonnici Bros

Services Limited gajmet il-pregudizzjali tan-nullita tal-appell ghal xejn
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b’xejn, il-Qorti jidhrilha li ma jkunx sewwa li Vassallo Builders Limited tbati
l-ispejjez kollha b’rabta ma’ din il-pro¢edura. II-Qorti sejra ghalhekk tkun
gieghda tikkundanna lil Bonnici Bros Services Limited, sabiex taghmel
tajjeb ghal 20% tal-ispejjez ta’ din il-pro¢edura, filwaqt li I-bqija ghandha

taghmel tajjeb ghalihom Vassallo Builders Limited.

Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tichad I-appell ta’
Vassallo Builders Limited u tikkonferma ghalkollox id-decizjonijiet tal-
Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i ta’ nhar it-3 ta’ Jannar, 2025,

kif ukoll dik tal-21 ta’ Jannar, 2025, rispettivament.

L-ispejjez ta’ din il-procedura ghandhom jithallsu fil-kwoti ta’ tmenin fil-
mija (80%) mill-kumpanija appellanti Vassallo Builders Limited, filwaqt li
I-bilan¢ ta’ ghoxrin fil-mija (20%), ghandu jithallas mill-kumpanija

appellata Bonnici Bros Services Limited.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
jb
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