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QORTI TAL-APPELL
IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMRALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 6 ta’ Mejju 2025

Numru : 14
Rikors Numru 438/2018/1 MH

Av Rodianne Sciberras bhala mandatarja ta’
PS International LLC (PSI)
V.
IIG Bank (Malta) Ltd (C-48767)

Dan huwa appell tal-attrici nomine minn sentenza tal-Qorti Civili,
Prim’Awla, moghtija nhar it-13 ta’ Marzu, 2024 li ¢cahdet it-talbiet attrici
kontra |-bank konvenut ghall-hlas ta’ fattura dwar merkanzija mibjugha
lill-klijenti tal-bank, wara li kkunsidrat illi fil-pakkett ta’ dokumenti marbuta
mal-bejgh ta’ merkanzija mibghuta mill-attri¢i lill-bank konvenut ma kienx

hemm inkluz cover letter bl-istruzzjonijiet lill-bank.
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Preliminari.

1. Permezz ta’ rikors guramentat ipprezentat fit-8 ta’ Mejju, 2018

quddiem il-Qorti Civili, Prim’Awla, (I-Ewwel Qorti) |-Avukat Rodianne
Sciberras (I-attrici nomine), fil-kwalita taghha ta’ mandatarja tas-socjeta
PS International LLC (is-socjeta attri¢i), spjegat x’'wassal ghal din il-

kawza:

“1. ILLI l-esponenti hija mandatarja specjali tas-socjeta™ PS
International LLC (PSI) u dan skont I-annessa prokura datata sebgha
ta’ Novembru tas-sena elfejn u sbatax (07.11.2017)(Dok A);

2. ILLI s-socjeta’ Kohinoor International General Trading LLC kienet
ikkuntrattat u ordnat minghand is-socjeta’ esponenti konsenja ta’
merce, senjatament 225,000,000 kilo tghads ahmar (red lentils); liema
konsenja, bhat-tlieta I-ohra li kienet giet ordnata gabel mill-istess
socjeta’, giet ikkonsenjata lil Kohinoor International General Trading
LLD;

3. llli jirrizulta illi I-modalita” tal-hlas kellha tkun illi IIG Bank (Malta) Ltd
jaffettwa |-pagament favur is-socjeta” attrici kif appena I-istess socjeta’
tghaddi d-dokumentazzjoni relattiva lill-istess bank, u cioe™ sebat ijiem
gabel I-konsenja tasal ghand is-socjeta” Kohinoor International General
Trading LLD. Effettivament il-bank konvenut hallas lis-socjeta” attrici
ghal tlieta minn erbgha fatturi;

4. llli jirrizulta u mhux kontestat li I-konsenja ta’ ghads ahmar konnessa
mal-fattura bir-referenza S-0137A, bil-valur ta’ mija u sebgha u hamsin
elf u hames mitt dollaru amerika ($157,500) ekwivalenti ghall-mija u
tlieta u tletin elf, mija u tmienja u tletin ewro u tnax-il centezmu (Eur
133,138.12), waslet ghand is-socjeta’ Kohinoor (Dok B); filwaqt Ii s-
socjeta’ attrici baghtet l-inkartament relattiv lill-IIG Bank (Malta) Ltd;

5. Illi jirrizulta illi madanakollu u minkejja li s-socjeta” attrici ottemperat
ruhha ma’ dak rikjest minnha u ghaddiet id-dokumenti in kwistjoni lill-
bank, l-istess bank konvenut ghadu ged jirrifjuta li jaffettwa I-hlas tal-
istess u dan nonostante li anke gie formalment interpellat permezz
tittra ufficjali bin-numru 4487/17 (Dok C annessa);”

Pagna 2 minn 42



App. Civ. 438/2018/1

2. L-attrici nomine mbaghad ghaddiet sabiex ressqet dawn it-talbiet

quddiem I-Ewwel Qorti:

“1. Tiddikjara illi bejn is-socjeta’ attrici u s-socjeta’ Kohinoor
International General Trading LLC kien hemm kuntratt validu ta’ bejgh
ai termini tal-artikolu 1347 tal-Kap. 16 tal-Ligijiet ta’ Malta;

2. Tiddikjara illi kien hemm relazzjoni bejn I-bank konvenut, is-socjeta’
Kohinoor International General Trading LLC u s-socjeta” attrici, in
konnessjoni mal-bejgh, xiri u hlas ta’ konsenja ta’ ghads ahmar
minghand is-socjeta’ attrici;

3. Tiddikjara illi I-bank konvenut nagas milli jwettaq I-obbligi tieghu u
cioe’ li jhallas il-fattura bir-referenza S0137A fl-ammont ta’ mija u
sebgha u hamsin elf u hames mitt dollaru amerika ($157,500)
ekwivalenti ghall-mija u tlieta u tletin elf, mija u tmienja u tletin ewro u
tnax-il centezmu (Eur 133,138.12);

4. Konsegwentement tordna lill-bank konvenut sabiex ihallas lis-
socjeta’ attrici, il-fattura bir-referenza S0137A fl-ammont ta’ mija u
sebgha u hamsin elf u hames mitt dollaru amerika ($157,500)
ekwivalenti ghall-mija u tlieta u tletin elf, mija u tmienja u tletin ewro u
tnax-il centezmu (Eur 133,138.12), flimkien mal-imghaxijiet legali;

Bl-ispejjez kontra |-bank intimat, inkluz I-ispejjez tal-Ittra Ufficjali bin-

numru 4487/17, bl-imghaxijiet relattivi skont il-ligi sal-hlas effettiv kontra
I-bank intimat, li huwa minn issa ingunt in subizzjoni.”

3. B’risposta guramentata tat-8 ta’ Gunju, 2018 il-bank konvenut laga’

ghall-azzjoni attrici billi ressaq |-ec¢ezzjonijiet segwenti:

“1. llli I-kawza attri¢i hija nfondata fil-fatt u fid-dritt;

2. llli b’mod preliminari, I-bank konvenut m’ghandu Il-ebda relazzjoni
guridika u/jew kummercjali mas-socjeta attrici. B'mod partikolari, I-
imsemmi konvenut ma huwiex involut fil-kummer¢ ta’ xiri u bejgh ta’
merkanzija u, fil-kuntest specifiku tal-kaz odjern, il-bank la dahal febda
ftehim mas-socjeta attri¢i u langas ma assuma ebda forma ta’ obbligi
fil-konfront tas-socjeta attrici. Ghaldagstant il-bank konvenut ghandu
jigi liberat mill-osservanza tal-gudizzju;
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3. llli |-fattura li dwarha tittratta |-kawza odjerna, cioe fattura bir-
referenza S1037A, tghajjat lil Kohinoor International General Trading
LLC (Kohinoor) u ghalhekk hija |-istess Kohinoor li semmai ghandha
twiegeb ghat-talbiet attrici;

4. llli, b’referenza ghat-tielet paragarfu tar-rikors guramentat huwa
sottomess illi, b’'mod qgarrieqi, is-socjeta attri¢i qed tipprova torbot il-
konsenja de quo li ma thallsitx taghha, ma’ konseniji ohra prec¢edenti,
mhux relatati, ghalkemm kienu bejn I-istess socjeta attri¢i u Kohinoor.
F’dawn il-konsenji |-ohra preé¢edenti I-bank konvenut nghata
struzzjonijiet specifici biex jigbor il-hlas minn Kohinoor u jghaddi I-
pagament lis-socjeta attrici. Ma garax l-istess fil-konsenja li dwarha
tittratta |-kawza odjerna fejn il-bank konvenut ma rc¢ieva ebda
struzzjonijiet;

5. llli jirrizulta ghalhekk li I-bank konvenut ma ghandu I-ebda obbligu li
jhallas lis-socjeta attrici ghal xi allegat bejgh li sar mill-istess socjeta
attrici lil Kohinoor, u ma jistax jinzamm responsabbli ghall-allegat
nuqqas ta’ hlas ta’ din il-fattura (cioe fatttura S1037A), kif ged jigi pretiz

mill-attrici;
6. i fir-rigward ta’ dak li jintgal fil-hames paragrafu tar-rikors
guramentat huwa sottomess illi I-bank konvenut m’huwiex edott b’xi

rikjesti li saru lis-socjeta attri¢i biex din tghaddi xi dokumenti lill-bank
kovenut. Certament illi dawn I-istruzzjonijiet jew rikjesti ma gewx mill-
bank konvenut u I-bank konvenut |-angas biss kien jaf bihom. Wisq
angas ma kien jaf li I-partijiet kienu, skont dak allegat mis-socjeta attrici,
ftiehmu li I-bank kellu jkollu xi rwol fit-tranzazzjoni in kwistjoni;

7. llli abbazi tas-suespost, huwa ferm evidenti li I-bank intimat mhuwiex
il-legittimu kontradittur tat-talbiet attrici u ghalhekk ghandu jigi liberat
mill-osservanza tal-gudizzju;

8. llli s-so¢jeta attrici konvenjentement nagset milli ssemmi li I-bank
konvenut gja kkomunika dan kollu hawn fuq espost lis-socjeta attrici
kemm fkorrispondenza bejn il-partijiet, kemm f'ittra legali mibghuta lis-
socjeta attrici bhala twediba ghal ittra legali li I-bank kien rc¢ieva mis-
socjeta attri¢i, kif ukoll fittra legali li biha I-bank konvenut rrisponda
ghall-ittra legali msemmija mis-socjeta attrici fil-hames paragrafu tar-
rikors guramentat taghha. Kopja ta’ din I-ittra uffi¢jali mibghuta mill-bank
konvenut ged tigi annessa bhala Dok. 11G1;

9. llli bla hsara ghas-suespost, |-ewwel talba attri¢i hija nsostenibbli
stante li Kohinoor I-angas biss hija parti fil-kawza odjerna, u ghalhekk
talba ghal dikjarazzjoni dwar I-ezistenza ta’ rabta kuntrattwali bejn is-
socjeta attri¢i u Kohinoor (u fejn il-bank konvenut I-angas kien parti) ma
tistax issir.

Ghaldagstant, it-talbiet attrici ghandhom jigu michuda bl-ispejjez kontra
l-istess socjeta attric¢i, li minn issa hija ngunta ghas-subizzjoni.
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Salv e¢cezzjonijiet ohra permessi skont il-ligi.”

Sfond.

4. Is-socjeta attric¢i appellanti, is-socjeta estera PS International LLC
(PSI), (is-Socjeta Attrici) bieghet lis-socjeta Kohinoor International
General Trading LLC (Kohinoor), socjeta estera ohra li ma hix parti fil-
kawza, konsenja ta’ merkanzija konsistenti fmitejn u hamsa u ghoxrin
miljun kilo ta’ ghads ahmar (red lentils), liema konsenja kienet ir-raba’
wahda tax-xorta taghha bejn iz-zewg kumpaniji. ll-hlas fit-tliet konseniji
prec¢edenti sar lis-soc¢jeta attri¢i mill-bank konvenut, 1IG Bank (Malta) Ltd,
billi fuq struzzjonijiet ta’ Kohinoor, I-attri¢i tibghat lill-bank konvenut, il-
bank ta’ Kohinoor, id-dokumenti kollha necessarji bhal bill of lading, il-
bank jigbor mibghand Kohinoor I-ammont tal-invoice, kif il-bank jircievi |-
hlas relattiv jghaddi I-hlas lill-attri¢i filwaqt li jghaddi lil Kohinoor id-
dokumenti li jkun irceva minghand l-attrici. Servizz ta’ eskrow. It-tliet
konsenji precedenti ghal dik mertu tal-kawza gew finalizzati minghajr |-
ebda problemi. Fir-raba’ konsenja mertu tal-kawza |-bank konvenut
ghadda d-dokumenti lil Kohinoor minghajr ma qabel gabar il-flus tal-valur

ta’ dik il-konsenja minghand Kohinoor.

5. ll-bank konvenut jghid li ghamel hekk ghaliex mad-dokumenti

marbuta mar-raba’ konsenja ma kienx ir¢ieva minghand I-attrici dik li fdan
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il-kamp tissejjan ‘cover letter’ bl-istruzzjonijiet mill-attrici lill-bank. Min-
naha |-ohra I-attri¢i tinsisti li bghatet lill-bank il-cover letter mad-dokumenti
l-ohra. Li |-bank konvenut ghadda lil Kohinoor |li permezz taghhom
Kohinoor irtira I-merkanzija minghajr ma hallas. Ghalhekk is-socjeta
attrici fethet din il-kawza titlob li I-bank konvenut jigi kkundannat ihallasha

[-ammont tal-fattura relattiva ghal din il-konsenja ta’ merkanzija.

6. B’sentenza moghtija fit-13 ta’ Marzu, 2024 |-Ewwel Qorti ¢ahdet “it-

talbiet attrici bl-ispejjez ghaliha.”

7. L-Ewwel Qorti waslet ghad-decizjoni taghha wara li ghamlet is-

segwenti kunsiderazzjonijiet:

“Illi kif intqal fil-ftugh ta’ din id-decizjoni jidher lil Qorti hija rinfac¢ata
b’zewg versjonijiet diametrikament opposti dwar dak li gie mibghut u
konsegwentement irc¢ieva I-bank konvenut minghand is-socjeta attrici;
il-covering letter ‘| hekk imsejjha Direct Colllection li fugha bl-
applikazzjoni ta” URC 522 |-attri¢i sserrah l-azzjoni taghha barra fuq
principji ta’ dritt Civili generali ta’ responsabilta’.

Mill-lat gurisprudenzjali dwar il-pizu I-onu tal-prova jinghad dan:-

[...]

Maghmula din ir-rassenja gurisprdenzjali gasira, il-Qorti taghraf illi |-
attrici tallega u timbotta l-azzjoni talli -Bank konvenut, li reha minn idejh
id-dokumenti relatati mal-konsenja ta’ I-ghazz lil konvenut, bla ma
accerta |-pagament, huwa responsabbli lejha ghal dan. Tibbaza’ I-
argument taghha fugq il-principji generali ta’ responsabilta u tmexxija tal-
Bank bhala bonus pater familas ukoll fuq ‘I hekk imsejjha regolamenti
URC 522.

Ghal kompletezza u biex wiehed jifhem ahjar dak vantat mill-attrici, I-

Qorti se taghmel referenza ghad-definizzjoni ta’ dik I-metodologija il
attrici tghid li kellha tkun adottata biex jigi assigurat il-pagament lilha.
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“Direct Collection
Summary of Direct Collection

A draft, bill of exchange, or similar instrument presented by a bank,
acting as agent of the maker or holder, to the drawee for acceptance or
payment. The most common form of such collection involves the
presentation of a draft to a drawee, with or without accompanying
documents such as bills of lading or negotiable warehouse receipts. A
draft to which such documents are attached is a documentary draft,
and it is understood that the documents will be released by the
bank to the drawee only upon acceptance or payment of the
instrument, as the case may be. A draft not accompanied by
documents is said to be clean. As a practical matter, the maker or
holder of a draft for presentation will use a direct collection form
supplied by his bank; this form contains instructions such as what
the bank should do if the draft is refused, when to collect interest, and
at what rate. This form, as well as any accompanying documents, will
be sent to a correspondent of the maker's bank in the drawee's city;
this local (i.e., presenting) bank will contact the drawee and endeavor
to secure acceptance or payment. Depending upon the instructions
given in the direct collection form, the acceptance may be held by the
presenting bank until maturity, or returned to the maker. If the
instructions call for the actual collection of funds, the presenting bank
will obtain such funds from the drawee, remitting them to the maker's
bank for credit to his accountz. (Main Author: William J. Miller). (tipa
grassa enfasi tal-Qorti).

Jigi nutat ukoll lis-socjeta attrici ma ghazlitx li tibghat id-dokumenti
relatati tramite I-bank taghha imma direttament lil bank maghzul mill-
konvenut. Fil-fatt I-avukat tal-konvenut f'sensiela ta’ mistogsijiet tieghu
li saru lil Gilligan, ukoll fin-nota ta’ sottomissjonijiet tieghu, jaghmel id-
differenza ta’ ‘I hekk imsejjha Documentary Collection u Direct
Collection, fejn allura fta’ l-ahhar, il-bejjiegh jiffranka I-flus tal-
processing tal-Bank tieghu billi jibghat id-dokumenti direttament lil bank
tax-xerrej, pero jkollu angas verifiki fir-rigward tad-dokumenti minghuta.

Ma’ din id-Direct Collection I-attri¢i torbot ir-regolamenti msemmija URC
522.

Dawn ir-regolamenti msejjha Uniform Rules For Collection (URC) nru.
522 inter alia u n succint jistabilixxu regoli itizi ghal uzu ta’ strumenti ta’
kreditu, id-dokumenti li ghandhom jigu mibghuta, kif isir il-hlas u r-rilaxx
tal-merkanzija. Jitkellmu ukoll fug responsabiltajiet tal-partijiet involuti
fin-negozju u |-operat tal-banek involuti f'dan.

Pero biex sew japplikaw dawn ir-regolamenti, kif sew qal il-bank
konvenut, jirrizulta li 1.the “principal’ who is the party entrusting the
handling of a collection to a bank” [1995 Revision in force as of January
1, 1996 Leaflet Version, ICC No.522LF] fil-kaz taghna il-bejjiegh jrid
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jassigura li “1. All documents sent for collection must be accompanied
by a collection instruction indicating that the collection is subject to URC
522 and giving complete and precise instructions. Banks are only
permitted to act upon the instructions given in such collection
instruction, and in accordance with these Rules.”

Tant li fit-tieni regola jinghad li “2. Banks will not examine documents in
order to obtain instructions.”

Minn naha I-ohra Il-artikolu 9 ta’ I-istess regoli jgieghed fuq il-bank |-
obbligu li jagixxi bil “Good faith and Reasonable care Banks will act in
good faith and exercise reasonable care.”

Huwa indubitat Ii ghalhekk l-obbligi tal-bank, involut fdan it-tip ta’
arrangament hu li jagixxi in bona fede, I-obbligu fugu mill-lat €ivili huwa
dak ta’ bonus pater familias, perd dana I-obbligu jiskatta biss jekk ikun
riceventi ta’ I-istruzzjoni kollha involuti u kompleti biex jigi assigurat I-
ewwel il-pagament imbaghad irrilaxx tad-dokumenti ghar-rilaxx
sussegwenti tal-merce fidejn ix-xerrej. Tant lil bank darba li jirCievi
id-dokumentazzjoni kollha huwa priv milli jindaga oltre, imma hu
obbligat illi jaderixxi ma dak hemm stipulat u li jkun gie miftiehem
bejn il-partijiet fin-negozju ghalkemm hu jkun res inter alois acta
ghal tali ftehim.

Ta’ interess dak li jghid I-artikolu 13 ta’ I-istess regoli:
“Disclaimer on Effectiveness of Documents.

Banks assume no liability or responsibility for the form, sufficiency,
accuracy, genuineness, falsification or legal effect of any documents(s),
or for the general and/or particular conditions stipulated in the
document(s) or superimposed thereon; nor do they assume any liability
or responsibility for the description quantity; weight , quality, conditions,
packing, delivery, value or existence of the goods represented by any
document(s), or for the good faith or acts and/or omissions, solvency,
performance or standing of the consignors, the carriers, the forwarders,
the consignees or the insurers of the goods, or any other person
whomsoever.”

Ghalhekk huwa ¢ar li jibga’ responsabilta’ tal-mittent li jassigura I-
integrita’ u kompletezza tad-dokumenti rimandati lil bank maghzul.
Huwa hekk biss li tista’ jiskatta |-applikazzjoni ta’ dawn ir-regoli.

Huwa c¢ar ghalhekk lil Qorti trid taghmel ezerc¢izzju ta’ valutazzjoni ta’
provi mressqa a bazi tal-principji gia enuncjati biex tara, tgharbel u
tifhem liema mill-partijiet qeghda fuq il-bazi tal-probabbli tghid is-
sewwa.

Ikkunsidrat ulterjorment.
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Kif sew ikkummenta I-konvenut fin-nota ta’ sottomissjonijiet tieghu, is-
socjeta attri¢i kienet karenti fil-produzzjoni taghha tax-xhud li fil-verita
kienet dik li kienet involuta direttament fl-iskennjar tad-dokumenti
necessariji, senjatament ilCollection Document, plus I-invoice, u tqeghid
ta’ l-istess fil-Fedex File li ntbaghat lil bank konvenut.

Nikki Perez fil-fatt, xhud prin¢ipali f'din il-vertenza tat il-versjoni taghha
biss permezz ta’ dikjarazzjoni li ma tidhirx li hi wahda guramentata. U
wagfet hemm. Fil-verita’ s-soc¢jeta konvenuta ma hassitx il-bzonn i
titlob li din titressaq bhala xhud taghha jew li tikkontro-ezaminaha, forsi
minhabba n-nuqqas ta’ gurament. Imma ghal fini ta’ kjarezza u biex il-
Qorti tipprova tifhem x’dokumenti ntbaghtu geghda tikkonsidra in
funditus din id-dikjarazzjoni qasira.

In generali Perez tghidilna li hija prassi standard li tigi dejjem mibghuta
cover letter bl-istruzjonijiet fdawn it-tip ta’ tranzazzjonijiet. Tkompli li a
clear cover letter was scanned as a part of the full set of documents.
Tghid li hu prattika standard li jigi scanned kull dokument. Li jkun very
unusual li jithallew barra zewg cover pages, jew li dawn jisparixxu mid-
dokumentazzjoni. Tghid li huma, Zzammew scan tad-dokumenti kollha
mibghuta. Tghid li hi kienet kunfidenti li d-dokumenti mibghuta kienu
jinkludu I-cover letter.

Dawn id-dokumenti mibghuta mis-socjeta attrici gew kif rajna esebiti
flimkien ma kull rekord relatati maghhom.

L-istess perd gara da parti tal-bank attur li presenta dak li skontu réeva,
bl-istorja ta’ l-iscan ta’ l-istess.

L-attri¢i tippretendi lil bank konvenut, darba kif minnu mistqarr, iréeva
bil-FedEx set dokumenti mhux kompluti, tant li ma kienx jaf x’kellu
jaghmel bihom, li kellu jaghmel kuntatt mas-soc¢jeta attrici, il-mittenti. 1I-
bank konvenut jirribatti dan billi jargumenta li hu ma kellu ebda
relazzjoni mas-socjeta attrici, kien sajjem minn kull ftehim li seta’ sar fil-
konfront ta’ dan in-negozzju, u ghax gharaf li Kohinoor bhala klijent
tieghu, ikkomunika mieghu. Izid li ukoll li kien attent gabel ma telaq il-
Bill of Lading originali minn idu ghax ghamel il-verifiki kif gia espost.

Oltre dan, il-Qorti ma tistax ma taghtix piz ghax-xhieda fit-tul ta’
Christine Saliba li kienet hi, minn naha tal-bank konvenut riceventi, li
hadet ir-responsabilta’ tad-dokumenti mibghuta mill-attrici.

Saliba tat rendikont dettaljat u bagghet konsistenti anke n kontro ezami
ta’ dak li sabet meta nfetah il-FedEx, I-fatt lid-dokumenti kienu privi minn
struzzjonijiet, |-fatt li hi ghaddiet biex tikkomunika mal-klijent minnhom
maghruf u kif imxiet fir-rigward. Xejn mix-xhieda taghha ma jinduci xi
dubbju mohn il-Qorti.

ll-bank konvenut kien sod fil-fatt li hu ma réieva qatt il-cover letter
necessarja u dan ab initio anke mal-investigazzjoni inizjali li saret mill
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the Bank of New York Mellon. Fil-fatt kull konsenja sussegwenti u
negozju li sar bejn il-partijiet bl-attri¢i bhala mittenti ma rriskontra ebda
problema ghax kellha kull dokument in order.

[I-Qorti tara li fil-konfront ta’ dak li okkorra, ghalkemm kull parti ssostni
i fil-FedEXx kien hemm id-dokumenti kollha kif scenjati, ghax fug kollox
din tibga’ I-mistogsija, mhux x’gie scanned, imma xi tqieghed, perd ma
tistax tattribwixxi ebda responsabilta’ lil bank konvenut ghaliex tqies lil
provi mressqa minnu ta’ dak li réceva huma verosimili. Jekk I-attrici
kellha provi ohra kif ittanta jixned Anthony Gilligan, baqghet sajma milli
tiprodu¢ihom. II-Qorti ma ssibx lil bank agixxa b’xi mod irresponsabbli
jew negligenti jew traskurat fis-sitwazzjoni li kien rinfacc¢at biha. Messux
ghamel kuntatt mal-mittent tad-dokumenti, ex abundanti cautela u |-fatt
li dan ma sarx ma jgieghedx fuq il-bank il-htija mfittxa mill-attrici.

Fl-ahhar mill-ahhar il-Qorti taghraf ukoll illi [-attrici llum tinstab
fposizzjoni ferm prekarja ghaliex ix-xerrej qata’ kull kuntatt maghha u
hi baqghet sprovista minn somma konsiderevoli ta’ flus.”

8. L-attrici nomine (minn issa wkoll I-Appellanta nomine) hassitha

aggravata mis-sentenza tal-Ewwel Qorti u ghalhekk appellat b’rikors

intavolat fit-12 ta’ April, 2024 |i permezz tieghu, ghar-ragunijiet hemm

minnha migjuba, talbet lil din il-Qorti “tilga’ l-aggravji tal-appellanti u
konsegwentement, tirrevoka u thassar is-sentenza tal-Prim’Awla tal-Qorti
Civili tat-13 ta’ Marzu 2024 fl-ismijiet premessi u tilqa’ it-talbiet attrici fl-

intier taghhom.”

9. lI-Bank konvenut (minn issa wkoll |-appellat) ressaq ir-risposta

tieghu fit-8 ta’ Mejju, 2024, fejn ghar-ragunijiet hemm moghtija talab i I-

appell interpost mill-attri¢i nomine jigi mi¢hud.
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10. [II-Qorti, wara li rat I-atti kollha tqis li m’hemmx il-htiega li tgieghed

dan l-appell ghas-smigh u b’hekk sejra tghaddi minnufih ghas-sentenza

bis-sahha ta’ I-Artikolu 152 (5) tal-Kapitolu 12.

L-Appell

L-Ewwel Aggravju — |-Ewwel Qorti skarat il-provi u x-xhieda tal-

Appellanta minkejja li jikkorraboraw il-verzjoni taghha

11. Permezztal-ewwel aggravju taghha s-socjeta appellanti tattakka s-

sentenza appellata billi tghid illi -Ewwel Qorti ghazlet li ma tiddecidix
favur il-verzjoni taghha, minkejja li skontha |-provi u x-xhieda minnha
mressga kkorroboraw dik il-verzjoni. Issemmi kif it-transazzjoni mertu tal-
kawza kellha ssir bejn is-socjeta attrici, is-socjeta terza Kohinoor u I-bank
konvenut appuntat mis-socjeta konvenuta. Tissottometti li tali
transazzjoni tissejjah ‘Direct Collection’ fejn kien hemm kuntratt ta’ bejgh
bejn I-attri¢i u I-kumpanija terza Kohinoor. Tghid li kien hemm “kuntratt
validu ta’ bejgh” bejnha u Kohinoor International General Trading LLC, kif
ukoll “relazzjoni bejnha, il-Bank u Kohinoor International General Trading

LLC sabiex dan il-bejgh jigi affettwat”.

12. Tirreferi ghax-xhud minnha prodott Anthony Gilligan,

rapprezentant tas-socjeta attrici, fejn jispjega |-procedura dwar hlas
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relatat ma’ bejgh u konsenja ta’ merkanzija transkonfinali, fosthom li mad-
dokumenti li jintbaghtu lill-bank li jkun ser jircevi I-flus minghand ix-xerrej
sabiex eventwalment jghaddihom lill-bejjiegh, ikun hemm “direction
letter”. Is-socjeta attrici tghid li bghatet id-dokumenti kollha akkumpanjati
bid-‘direction letter’ lill-bank li gie indikat lilha mix-xerrej, u ¢joe I-bank
konvenut. Peress li I-bank konvenut ¢ahad li mad-dokumenti ricevuti
minnu kien hemm ‘direction letter’, is-socjeta attri¢i gieset li “I-kwistjoni
kollha strahet fuq ‘il min I-Ewwel Onorabbli Qorti kienet ser temmen fir-
rigward ta’ jekk is-socjeta appellanta kinitx ghaddiet I-istruzzjonijiet
permezz tad-Direct Collection covering letter u I-invoice lil Bank appellat,
u cioe’ il-bank Ii appuntat is-soc¢jeta Kohinoor”. Tghid illi “jekk wiehed
ihares lejn id-dokumenti ezebiti, ix-xhieda, l-usanzi, kif ukoll il-prassi li
kienet tintuza ftransazzjonijiet bhal dawn, malajr jasal ghall-konkluzjoni
illi I-verzjoni tas-socjeta appellanta hija I-unika wahda veritiera fdawn i¢-
¢irkostanzi”. Tghid illi “hafna mit-testimonjanza u provi prodotti mill-
appellanti ma gewx ikkunsidrati mill-Ewwel Qorti biex finalment waslet
ghas-sentenza li gieghda tigi appellata”. Tghid illi I-Ewwel Qorti skartat
ix-xhieda ta’ Gilligan tal-14 ta’ Dicembru, 2018 fejn fost I-ohrajn xehed illi
flimkien mad-dokumenti “ocean bills of lading, a commercial invoice,
certificate of origin, weight certificate packing list ... certificate and
analysis certificate ... In addition to the DC covering letter ... The
instructions to the bank”. Tghid li I-Ewwel Qorti skartat ukoll id-

dikjarazzjoni ta’ Zachery J. Holden, assistent segeretarju tas-socjeta
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attri¢i, dikjarazzjoni maghmula quddiem nutar, fejn skont I-appellanti turi
bi¢-¢ar illi I-istruzzjonijiet kienu intbaghtu lill-bank appellat permezz ta’
‘covering letter’. Tghid illi mhux kontestat mill-bank konvenut illi huwa ta
lil Kohinoor id-dokumenti msemmija minghajr ma kien sar I-ebda
pagament lis-so¢jeta attrici. Tissottometti li I-Ewwel Qorti skartat ukoll il-
prova Dok. AG6? li huma d-dokumenti kollha li gew skenjati mis-sezzjoni
Logistics tas-socjeta attri¢i qabel intbaghtu lill-bank konvenut li fosthom

hemm il-‘cover letter’ bl-istruzzjonijiet lill-bank konvenut.

13. Tirreferi ghax-xhieda ta’ Nikki Perez, membru tas-sezzjoni
Logistics tas-socjeta attri¢i, li giet skartata mill-Ewwel Qorti ghaliex qalet
li ma kenitx guramentata u injorat li d-dikjarazzjoni taghha saret quddiem
nutar. Tghid li ghalkemm |-Ewwel Qorti semmiet li I-bank konvenut nagas
milli jaghmel kontroezami lil Nikki Perez, ma haditx dan in-nuggas in
konsiderazzjoni. Tinnota li I-bank konvenut ma talabx l-isfilz tad-
dikjarazzjoni ta’ Nikki Perez u ghalhekk tqis li I-Ewwel Qorti ma kellhiex

raguni ghaliex tinjora tali dikjarazzjoni maghmula quddiem nutar.

14. Tikritika s-sentenza appellata fejn jinghad Ii t-testimonjanza ta’
Christina Saliba, xhud tal-konvenuta, kienet konsistenti, meta kull ma
xehdet Christina Saliba kien li ma rcevietx I-ittra bl-istruzzjonijiet.

Issemmi illi billi x-xhud Saliba tirrepeti li ma rc¢evietx I-istruzzjonijiet, ma

1 Fol. 163 - 171

Pagna 13 minn 42



App. Civ. 438/2018/1

kenitx haga difficli li tibga’ konsistenti. Tikritika lill-Ewwel Qorti fejn ma
gisitx il-provi migjuba mill-partijiet fuq bazi ta’ probabilita. Tghid li ma
jaghmilx sens li I-attrici tiskenja d-dokukmenti kollha inluz il-cover letter,
imbaghad ma tibghatx I-istess cover letter lill-bank konvenut meta I-prassi

bejn il-partijiet kienet li tinbaghat cover letter mad-dokumenti I-ohra.

15. Taghlaq fuq dan I-aggravju billi ssemmi illi mkien |I-Ewwel Qorti ma
galet fejn ix-xhieda prodotta mill-attri¢i kienet inkonsistenti; u li minflok
ghazlet li tinjora I-provi mressga mill-attri¢i li jikkorroboraw il-verzjoni
attrici u minflok “ghazlet li temmen xhud wiehed semplicement ghax

kienet konsistenti fil-fatt illi ma réevietx id-dokumenti”.

16. Is-soc¢jeta konvenuta lagghet ghal dan |-ewwel aqggraviu billi

tissottometti illi -Ewwel Qorti ghamlet apprezzament korrett tal-provi li
kellha quddiemha fosthom ix-xhieda viva voce ta’ Christine Saliba
(Deputy Chief Operations Officer tal-bank konvenut) li wkoll giet
kontroezaminata fejn kienet opportunita lill-Ewwel Qorti tara b’ghajnejha
u tisma’ b’'widjenha “b’liema reqqa, koerenza u korrettezza tat ix-xhieda

taghha, haga li I-ebda qorti ta’ revizjoni ma tkun tista’ tevalwa”.

17. Ticc¢ita parti mis-sentenza appellata sabiex turi kif I-Ewwel Qorti
analizzat ukoll bir-reqga x-xhieda kontrastanti ta’ Nikki Perez, ix-xhud tas-

socjeta attrici li kienet hi li allegatament poggiet id-dokumenti fl-envelope
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li ntbaghat bil-courier post lill-bank konvenut. Tghid li wara li I-Ewwel
Qorti gharblet sew ix-xhieda kontrastanti “hasset li x-xhieda ta’ Christine
Saliba kienet verosimili u ta’ min toqghod fugha”. Tghid li mhux minnu li
[-Ewwel Qorti ma tatx piz ix-xhieda ta’ Nikki Perez peress li ma kinitx
guramentata tant li fis-sentenza qgalet illi “... biex il-Qorti tipprova tifhem
x'dokumenti ntbaghtu geghda tikkonsidra n funditus din id-dikjarazzjoni
gasira”. Ghalhekk mhux minnu, tghid I-appellata, li I-Ewwel Qorti skartat
ix-xhieda ta’ Perez izda ghamlet l-oppost. Tghid |i I-Ewwel Qorti
kkunsidrat sew ix-xhieda ta’ Perez kif ukoll ta’ Saliba u ddecidiet liema
minnhom kienet verosimili fuq il-bazi ta’ dak li ntqal “u mhux ghax id-

dikjarazzjoni ta’ Perez ma kenitx guramentata”.

18. Tissottometti illi fid-dikjarazzjoni ta’ Perez intuza kliem “kawti u
mizurati” u fejn imkien ix-xhud ma qalet b’¢ertezza illi fil-fatt hija kienet
dahnhlet I-istruzzjonijiet fil-pakkett. Issemmi kif anke taht il-pressjoni tal-
kontroezami x-xhud Christine Saliba baqgghet soda fl-affermazzjoni
taghha li kienet certa li qatt ma kienet irceviet l-istruzzjonijiet fil-pakkett i

fethet hi biss.

19. Issemmi kif ix-xhud Perez langqas annettiet mad-dikjarazzjoni
taghha kopja tal-cover letter li tghid li hi konfidenti li kienet inkluza fil-
pakkett li bghatet lill-bank konvenut. Tissottometti li din ix-xhud imkien

ma qalet li b’Certezza poggiet il-cover letter fil-pakkett. Issemmi kif ix-
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xhud Christine Saliba spjegat illi I-bank konvenut ghandu sistema i
jiskenja d-dokumenti kollha Ii jir¢ievi u li meta ac¢essat dawn il-kopji
digitali setghet tikkonferma li kopja tal-cover letter ma kienx hemm.
Tirreferi ghal dik il-parti tax-xhieda ta’ Saliba fejn tghid fost affarijiet ohra
illi “Meta kont ged indurhom (id-dokumenti) irrealizzajt li la kien hemm

covering letter maghhom dawn u lanqas invoice”.

Kunsiderazzjonijiet ta’ din il-Qorti.

20. Bhala punt ta’ tlug dwar dan |I-ewwel aggravju, tajjeb jigi mfakkar illi
safejn l-aggravji tal-appellanta nomine huma msejsa fuq kritika tal-
apprezzament tal-provi da parti tal-Ewwel Qorti, hija regola stabbilita illi
filwaqt li din il-Qorti tgawdi awtonomija meta tigi sabiex tgharbel il-provi in
atti, fl-istess hin ma tiddisturbax l-apprezzament li tkun ghamlet |-Ewwel
Qorti sakemm ma jirrizultawx cirkostanzi e¢¢ezzjonali jew jintwera li jkun

sar apprezzament irragjonevoli jew kontradittorju tal-fatti.

21. Inghad hekk fis-sentenza Jason Desira et v Antoine Delicata et

moghtija minn din il-Qorti fid-29 ta’ Marzu, 2023:

“‘Hekk kif imtenni minn din il-Qorti fis-sentenza taghha fl-ismijiet Avv.
Dr Luigi Sansone nomine v. Strabuono Coffee International
Limited (C-69201), deciza fit-12 ta’ Jannar, 2023: “Jibda billi jigi
osservat li, in kwantu s-socjeta appellanti tikkontesta I-apprezzament
tal-provi mill-Ewwel Qorti, inghad kemm-il darba li rregola hi li din il-
Qorti ma tiddisturbax |-apprezzament tal-fatti maghmul minn Qorti tal-
ewwel grad, jekk mhux f'¢irkostanzi ec¢ezzjonali, jew jintwera li dak I-
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apprezzament ikun wiehed irragonevoli, jew jinsab kontradett mill-fatti
rizultanti mill-process. (Ara f'dan is-sens is-sentenza ta’ din il-Qorti tas-
26 ta’ Jannar, 2018, fil-kawza fl-ismijiet Josephine Agius v. Piju
Theuma). Madankollu, huwa minnu wkoll li “I-Qorti tal-Appell ghandha
awtonomija shiha fl-apprezzament tal-fatti u ghandha kull setgha
tinterpreta I-fatti mod iehor minn kif tkun fehmithom qgorti tal-ewwel grad.
Huwa minnu illi fejn tidhol kredibilita ta’ xhieda li I-ewwel qorti tkun
semghet viva voce qorti ta’ revizjoni ma hijiex sejra facilment tiddisturba
[-apprezzament li tkun ghamlet I-ewwel qorti, u langas ma taqgleb il-
konkluzjoni tal-ewwel qorti meta din tkun ghazlet bejn Zewg
possibiltajiet ta’ interpretazzjoni ta’ fatt li t-tnejn ikunu plawsibbli.
Madankollu, il-Qorti tal-Appell ghandha s-setgha tikkorregi Kkull
apprezzament ta’ fatt li jidhrilha li jkun zbaljat irrispettivament mill-
gravita tal-izball. 1zzid tghid, anzi, li, aktar u aktar f'sistema bhal taghna
fejn jezisti grad wiehed biss ta’ appell, il-Qorti tal-Appell tkun gieghda
tonqos mid-dmir taghha jekk tabdika mir-responsabilita taghha li
taghmel apprezzament awtonomu tal-fatti”. (Ara fdan is-sens is-
sentenza ta’ din il-Qorti tal-14 ta’ Di¢éembru, 2018, fil-kawza fl-ismijiet
Dott. Antoinette Cutajar v. L-Onor. Dr. Joseph Muscat — Prim
Ministru et).”?

22. Stante li l-ewwel aggravju tal-appellanta nomine huwa dwar I-
gharbiel tal-provi li wettget I-Ewwel Qorti jehtie§ naraw in-normi rilevanti
ghal-livell ta’ prova mehtieg fi pro¢eduri gudizzjarji b’mod partikolari meta

jirrizultaw provi konfliggenti.

23. Bhala principju generali n-norma stabbilita tad-dritt probatorju bl-
Artikolu 562 tal-Kapitolu 12 hi li “l-obbligu tal-prova ta’ fatt imiss dejjem
lil min jallegah.” Kif gie dikjarat fis-sentenza tal-Qorti tal-Appell (Sede
Inferjuri) fl-ismijiet Joseph Zammit v. Joseph Hili, moghtija fis-27 ta’

Gunju 1953 “ma hux dubitat li r-regola generali hi I-“onus probandi” hu

2 Arawkoll T & L Holdings Limited vs Francis Busuttil & Sons Limited et deciza mill-Qorti
tal-Appell (Sede Superjuri) fil-15 ta’ Novembru, 2023 kif ukoll Johanna Abela vs HSBC Bank
Malta plc dec¢iza minn din il-Qorti kif preseduta fit-12 ta’ Marzu, 2024.
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fug min jafferma fatt u mhux fuq min jinnegah - “ei incumbit probatio qui

dicit, non ei qui negat”.”

24.  Hekk kif gie mtenni minn din il-Qorti fis-7 ta’ Frar, 2019 fis-sentenza
Gaetano Micallef v. Martha Micallef:
“hija opportuna |-osservazzjoni, li I-apprezzament tal-provi mhuwiex xi
ezercizzju matematiku fis-sens i I-qorti gudikant ghandha bilfors
taccetta versjoni jew ohra skond in-numru ta’ xhieda li jsostnu tali
verzjoni, izda ix-xhieda ta ‘xhud wiehed, jekk emmnuta, tista’ tkun
bizzejjed sabiex |-ewwel Qorti isserrah il-konkluzjoni taghha fuq il-

verzjoni moghtija minn dak ix-xhud; dan hu in linea mal-principju li x-
xhieda, ponderantur non nemunerantur.”.

25. Jinghad fir-rigward tal-materja ta’ provi, li I-oneru tal-prova huwa
ugwalment spartit bejn il-kontendenti fil-kawza, kemm fuq I-attur li jsostni
[-fatti favorevoli Ii jikkostitwixxu |-bazi tad-dritt azzjonat minnu (actori
incumbit probatio), u kemm fuq il-konvenut, in sostenn tal-fatt migjub
minnu biex jikkontrasta I|-pretensjonijiet tal-attur (reus in excipiendo fit
actor). ll-prova ghandha tkun l-ahjar wahda fi¢-¢irkostanzi (Art. 559,

Kap. 12).

26. Ghaldagstant I-oneru tal-prova jghodd kemm fil-kaz tal-attur kif
ukoll ghall-konvenut. Kif inzamm fis-sentenza Kenneth Cassar v. Samy
El Saghir pro et noe moghtija mill-Qorti tal-Appell (Sede Inferjuri) fit-23

ta’ Novembru, 2005:
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“Huwa indubitat illi min irid jivvalora dritt li jippretendi li ghandu jehtieglu
jipprova I-fatti li jikkostitwixxu I-fondament ta’ dak I-istess dritt. Dan fis-
sens illi jinkombi bi dmir fuq il-parti li tallega fatt favorevoli ghaliha li
taghti prova ta’ I-ezistenza tal-fatt. Skond id-dritt probatorju, il-karattru
favorevoli tal-fatti allegati huwa kriterju ta’ distribuzzjoni ta’ I-oneru tal-
provi. Dan kemm jekk il-fatti jikkostitwixxu l|-bazi tad-dritt azzjonat
(“actori incumbit probatio”) u sija jekk il-fatti jingiebu a 19ec¢i ta’ I-
eccezzjoni tal-konvenut biex jikkontrastaw |-pretiza ta’ I-attur (“reus in
excipiendo fit actor”). Huma dawn ir-regoli legali ta’ 19ecizjon i
jikkonsentu lill-gudikant japproda ghal 19ecizjoni fil-meritu;”

27. Dak li huwa mehtieg huwa li Qorti tara jekk verzjoni wahda
teskludix lill-ohra, fug bilan¢ ta’ probabbiltajiet. Fejn ikun jezisti konflitt ta’
provi bhal fil-kaz odjern, il-gurisprudenza lokali tghallem illi hafna drabi |-
grati jkunu rinfac¢é¢jati b’verzjonijiet opposti ghal xulxin, b’mod partikolari
meta kawza tkun ikkontestata fuq il-provi u mhux fuq Il-interpretazzjoni tal-
ligi, u dan anke ghaliex kull parti jkollha t-tendenza li tpingi lilha nnifisha
bhala |-vittma u lill-parti I-ohra bhala I-hatja. Kif magistralment imgeghda
mill-Imhallef Maurice Caruana Current sedenti fil-Prim’ Awla tal-Qorti
Civili fis-sentenza Carmelo Farrugia v. Rokku Farrugia, moghtija fl-24

ta’ Novembru 1966:

“‘Mhux kwalunkwe tip ta’ konflitt ghandu jhalli lill-Qorti fdak I-istat ta’
perplessita li minhabba fih ma tkunx tista’ tiddeciedi b’kuxjenza kwieta
u jkollha taga’ fuq ir-regola tal-in dubio pro reo. ll-konflitt fil-provi,
sakemm il-bniedem jibqa’ soggett ghall-izbalji tal-percezzjonijiet tieghu
u ghall-passjoni, huma haga li I-Qrati jridu jkunu dejjem lesti ghaliha.
Meta |-kaz ikun hekk, il-Qorti m’ghandhiex taqga’ comb fuq Il-iskappatoja
tad-dubbju, imma ghandha tezamina bl-akbar reqqa jekk xi wahda miz-
zew( verzjonijiet, fid-dawl tas-soliti kriterji tal-kredibilita u spec¢jalment
dawk tal-konsistenza u verosimiljanza, ghandhiex teskludi lill-ohra,
anke fuq il-bilan¢ tal-probabbilita u tal-preponderanza tal-provi, ghax
dawn, fkawza civili, huma generalment suffi¢jenti ghall-konvin¢iment
tal-gudikant ... Anzi, fkazijiet bhal dawn, aktar ma jkun il-konflitt bejn
verzjoni u ohra, aktar tidher il-possibbilita ta’ gerq da parti ta’ xi wiehed
mill-kontendenti.”
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28. Ghalhekk I-evalwazzjoni tal-provi da parti tal-Qorti f'kaz ta’ kunflitt
bejn verzjonijiet differenti, huwa li tiddec¢iedi fug bilanc¢ ta’ probabbiltajiet
u l-verosimiljanza tal-provi u li fin-nuggas biss, ghandu jigi applikat il-
principju ta’ actore non probante reus absolvitur. Fi kliem iehor, fejn ikun
hemm verzjonijiet li dijametrikament ma jagblux, u li t-tnejn jistghu jkunu
plawsibbli, il-princ¢ipju ghandu jkun li tkun favorita t-tezi tal-parti li kontra
taghha tkun saret I-allegazzjoni. (Ara Caterina Pace v. John Camilleri
et - Appell Superjuri - 21 ta’ Novembru, 2024; Anvil Limited v Ta’
Giorni Limited et - Appell Superjuri - 12 ta’ Ottubru, 2023; Chef Choice

Limited v. Raymond Galea et - Appell Superjuri - 27 ta’ Ottubru, 2017).

29. ll-gudikant ghandu juza d-diskrezzjoni tieghu sabiex mill-provi
migjuba matul is-smigh tal-kawza jqis dawk il-provi li huma I-aktar
kredibbli u xierga sabiex jasal ghall-konvin¢iment tieghu. Fl-ezercizzju ta’
din is-setgha I-gudikant jista’ jaccetta x-xhieda ta’ xi whud u jwarrab jew
jiskarta ohrajn u jsejjes il-gudizzju tieghu fuq ¢ertu provi, aktar milli ohra.
Dan huwa l-ezer¢izzju tal-konvin¢iment hieles tal-gudikant. (Ara Carmela
Galeav. LIDL Malta Limited - Appell Superjuri - 1ta’ Dicembru, 2021;
Joseph Schembri et v Saviour sive Sammy Attard et - Appell

Superjuri - 6 ta’ Gunju, 2024).

Dwar in-nuqqas ta’ kontroezami (para 32 tal-appell).
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30. Rigwardanti n-nuqqas ta’ kontroezami lix-xhud Nikki Perez ghandu
jinghad li ghalkemm in-nugqgas ta’ kontroezami ma jammontax ghal ammissjoni
tal-kontenut tat-testimonjanza, fl-istess hin jista’ jkollu certu rilevanza fl-
apprezzament tal-provi. Kif inghad minn din il-Qorti fis-sentenza Catherine

Cali Vincenti pro et noe v. Stephen Cali moghtija fit-2 ta’ Marzu, 2018:

“23. Ghalkemm din il-Qorti tagbel illi n-nuqqgas Ii jsir kontro-ezami ta’
xhud ma jsarrafx ut sic fammissjoni implicita tal-kontenut tad-
depozizzjoni tgis ukoll illi dan in-nuggas inevitabbilment idghajjef il-
kontestazzjoni tal-parti I-ohra ta’ dawk I-allegazzjonijiet li setghu gew
diretti kontriha mix-xhud, u finalment ukoll it-tezi tal-istess parti. [...]
Hawnhekk mhux geghdin fil-kamp tal-kontumacja fejn dan l-argument
tal-attrici  kien ikollu mis-sewwa, izda fil-kamp tal-provi fejn |-
applikazzjoni tal-principju actor non probante reus absolvitur,
galadarba tkun saret il-prova, tesigi li I-oneru tal-prova jaga’ fuq il-parti
opposta biex, jekk jidhrilha, tressaq provi kuntrarji biex igieghed fid-
dubju I-prova akkwizita.”

31. Ezaminati I-provi kollha li kellha quddiemha |-Ewwel Qorti, din il-
Qorti ma ssibx li hemm ragunijiet bizzejjed sabiex ttibieghed mill-
apprezzament tal-provi li nsibu fis-sentenza appellata. Il-fatt li I-Ewwel
Qorti qieset li ghandha aktar toqghod fuq ix-xhieda mressga mill-bank
konvenut milli fuq ix-xhieda mressqa mis-socjeta attri¢i ma jfissirx, kif ged
tghid l-appellanti, li I-Ewwel Qorti injorat ghal kollox hafna mix-xhieda li
hija resget. Li tinjora xhieda in atti tfisser illi xhieda rilevanti lanqas biss
issir referenza ghaliha u ma tigix ghalhekk ikkunsidrata. Mill-banda I-
ohra, jekk qorti tgharbel ix-xhieda kollha mressqga mill-partijiet u tasal
ghall-konkluzjoni li x-xhieda ta’ naha hija aktar attendibbli ma jfissirx, kif
donnu qged tghid I-appellanti, illi I-gorti tkun injorat jew skartat ix-xhieda

tal-parti I-ohra.
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32. L-Ewwel Qorti kienet imsejha sabiex tiddeciedi jekk id-dokument
cover letter bl-istruzzjonijiet lill-bank konvenut kienux gew impustati
flimkien max-shipping documents fosthom il-bill of lading. Xhud tal-attri¢i
tghid li poggiet dan id-dokument fl-envelope flimkien mad-dokumenti |-
ohra; xhud tal-bank konvenut tghid li meta fethet I-envelope d-dokument
bl-istruzzjonijiet ma kienx hemm. Ix-xhud tas-socjeta attrici, li tirrisjedi fl-
esteru, “xehdet” b’'dikjarazzjoni qasira quddiem nutar. Ix-xhud tal-bank
konvenut xehdet viva voce quddiem I|-Ewwel Qorti u giet
kontroezaminata. Konxja li I-kwistjoni kienet iddur dwar jekk il-‘cover
letter’ bl-istruzzjonijiet kenitx fl-envelope flimkien mad-dokumenti |-ohra
jew le, s-socjeta attri¢i ghazlet li ma tressaqgx lix-xhud principali taghha
sabiex tixhed viva voce, imgar bil-mezz tal-video link. Meta ghamlet I-
ghazla li timxi b’dak il-mod, kienet gia notifikata bl-e¢cezzjonijiet tal-bank
konvenut fosthom li I-bank qatt ma rcieva I-‘cover letter’ bl-istruzzjonijiet

minghand is-socjeta attrici (ara r-raba’ (4) e¢cezzjoni).

33. Stranament din ix-xhud, Nicoya sive Nikki Perez, ma hix indikata
fil-lista tax-xhieda tas-socjeta attrici ghaliex ix-xhieda hemm indikati huma
r-rapprezentanti tas-socjeta attrici, tal-bank konvenut u tas-socjeta
Kohinoor; u “kull xhud iehor li jista’ jkun edott mill-fatti”. Minn qari tad-
dikjarazzjoni ta’ Perez wiehed jiehu I-impressjoni illi ma kenitx

konsapevoli li dik id-dikjarazzjoni ser tintuza bhala xhieda fi process
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gudizzjarju ghaliex mhux biss ma hix konfermata taht gurament imma

wkoll hija indirizzata “To whom it may concern”.

34. F’dik id-dikjarazzjoni Perez tghid li kienet il-“logistics person” fi
hdan PS International li bghatet id-dokumenti in kwistjoni lill-bank

konvenut. Tkompli tghid hekk fid-dikjarazzjoni taghha:

“I would like to confirm that to the best of my knowledge and based
on the corporate practices by the group, all transactions involving
cash against documents are accompanied by a cover letter with
instructions. His letter is in regards to contract reference number
S0137A-IN3278.

After reviewing the shipment details and copies of documents sent,
a clear cover letter was scanned as a part of the full set of
documents. It is a standard practice that once documents are
scanned — they are then palced in a sealed courier envelope. It
would be extremely unusual for all but the two cover pages to
disappear from the full list of documentation sent, especially when
we have a scan of the full documents prepared and the cover letter
is included. Based upon the scan of documents from January 2016,
along the the timline of events | created back in August 2016, | am
very confident that the cover pages were included.”

35. Din il-Qorti, bhal I-Ewwel Qorti gabilha, issib li s-socjeta attrici ma
rnexxilhiex iggib I-ahjar prova dwar |-allegazzjoni taghha li I-‘cover letter’
kienet inkluza fl-envelope li ntbaghat lill-bank konvenut li permezz taghha
setghet ixxejjen ix-xhieda tal-konvenuta li I-‘cover letter’ ma kinitx inkluza.
Ibda biex, dik li ged tissejjah mis-socjeta attri¢i bhala dikjarazzjoni

maghmula quddiem nutar hija scanned coloured copy u mhux l-original.

3 Ara fol. 221
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Fug dan id-dokument hemm zewd timbri ta’ nutara pubbli¢i, wiehed ta’
¢erta Claudia Membreno u iehor ta’ ¢erta Omaira E Andersen, tal-ewwel
fCobb Country, tat-tieni fWake Country, North Carolina |-Istati Uniti. Ma
jinghad xejn jekk dawn in-nutara ffirmawx bhala xhud tal-firma jew bhala
attestazzjoni tal-awtenticita tad-dokument. Din il-Qorti tghid bla tlaqliq li
ghall-finijiet probatorji dan id-dokument ma jiswiex aktar mill-valur tal-
karta li miktub fugha. Ghall-attri¢i dan kien il-prova regina taghha sabiex
tikkonvinci lil min ghandu jiddeciedi li verament il-’cover letter’ kienet

inkluza fl-envelope in kwistjoni.

36. Anke li kieku ghas-sahha tal-argument biss kellna nikkunsidraw
dan id-dokument bhala affidavit li jissodisfa I-ligi pro¢edurali taghha, il-
prova li ppruvat tressaq l-attrici b’dan id-dokument tfalli mizerament
peress li ma’ tali dikjarazzjoni li suppost ghamlet Perez ma gewx annessi
d-dokumenti li fl-istess dikjarazzjoni taghmel referenza ghalihom. Ma tali
dikjarazzjoni hemm anness biss kopja tal-licenzja tas-sewqgan ta’ Perez.
Inutili li fid-dikjarazzjoni li taghmel Perez issemmi d-dokumenti in kwistjoni
b’'mod partikolari I-'‘cover letter’ u ma tannettix kopja tad-dokument i
suppost qged taghmel referenza ghalih jew almenu tirreferi ghal xi
dokument li gia jinsab in atti. Xejn minn dan. Jekk is-socjeta attrici riedet
li x-xhud taghha titwemmen, kellha ta’ lanqas tannetti mad-dikjarazzjoni
kopja legali tad-dokumenti li Perez taghmel referenza ghalihom fid-

dikjarazzjoni taghha.
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37. Huwa sbalordattiv kif is-socjeta attri¢i ghadha ged tippretendi li I-
Ewwel Qorti kellha taccetta d-dikjarazzjoni ta’ Perez, b’dawn in-

nuggasijiet kollha, bhala prova konvinéenti.

38. Ghalhekk tqis I-ewwel aggravju bhala manifestament infondat

u ged tichdu.

It-Tieni Aggravju — interpretazzjoni zbaljata tal-ligijiet applikabbili.

Kodici Civili, Trade Rules tal-GAFTA 88 u Uniform Rules for Collections

(URC 522)

39. Permezz tat-tieni aggravju l-appellanti tghid illi jekk I-Ewwel Qorti

sabet diffikulta sabiex taghzel liema xhieda kienet I-iktar kredibbli bejn il-
partijiet, dejjem kellha, skont |-appellanti, I-opportunita li tistrieh fuq I-
uzanzi tal-industrija, mal-ligi u mal-prassi li tintuza fdawn it-
transazzjonijiet u li “malajr kienet tasal ghall-konkluzjoni li I-Bank kellu r-
responsabilita’ li ma jaghtix il-prodott gabel ma jithallas”. L-appellanti
tissottometti illi minbarra d-dispozizzjonijiet tal-Kodiéi Civili kienu rilevanti
wkoll il-lex specialis tat-Trade Rules tal-GAFTA 88 kif ukoll il-Uniform

Rules for Collection (URC 522).
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40. Tissottometti |-appellanti illi anke jekk kellu jigi accettat Ii d-
dokumenti li baghtet lill-bank konvenut ma kienux akkumpanjati minn
‘cover letter’, xorta I-bank kien marbut li jagixxi b’mod responsabbli u
mhux b’negligenza kif ghamel fdan il-kaz. Tghid li I-Ewwel Qorti ma
kkunsidratx id-dispozizzjonijiet tal-GAFTA 88 u tal-URC 522 imsemmija
fin-nota ta’ sottomissjonijiet taghha u minflok ghazlet id-dispozizzjonijiet
imsemmija mill-bank konvenut u “b’hekk waslet ghall-konkluzjoni illi I-
Bank agixxa b’mod dilgenti”. Tghid li minhabba f'hekk |-Ewwel Qorti
nagset milli tikkunsidra li skont dawn il-ligijiet il-bank kellu I-obbligu i jimxi
fuq l-istruzzjonijiet tas-socjeta attrici u mhux ta’ min ikun ged jir¢ievi d-
dokumenti; li jekk l-istruzzjonijiet ma nghatawx mis-socjeta attri¢i, xorta
wahda r-rilaxx tad-dokumenti kellu jsir wara li jsir il-pagament; illi jekk
verament il-bank konvenut sab il-cover letter niegsa kellu jinforma lill-
kumpanija attrici; u li l-bank ghandu jimxi bil-bona fede u diligenza. Tghid
li I-Ewwel Qorti injorat l-artikoli ta’ dawn ir-regolamenti internazzjonali li
kienu gew senjalati fin-nota ta’ sottomissjonijiet taghha u minflok applikat
Artikolu 13 “min(n) jeddha”, tant li lanqgas kien gie msemmi mill-bank
konvenut. Tissottometti illi dan l-artikolu ma hux applikabbli peress li
japplika fsitwazzjonijiet fejn tinqala’ kwistjoni bejn l-esportatur u I-
importatur minhabba xi difett fid-dokumentazzjoni, mentri I-kwistjoni
odjerna hija bejn is-socjeta appellanti u I-bank appellat li anke jekk

jirrizulta li I-cover letter ma kinitx inkluza “il-Bank ma mexiex bid-diligenza
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li menhtiega ftransazzjonijiet bhal dawn mill-Banek, kif rikjest mil-ligijiet

imsemmija kif ukoll mill-gurisprudenza stipulata iktar ‘il quddiem”.

41. Tirreferi ghax-xhieda ta’ Renald Theuma, deputy CEO tal-bank
konvenut u tissottometti illi x-xhieda tieghu turi li I-bank mexa
b’negligenza meta mhux biss nagas milli jikkomunika mas-socjeta attrici
talli meta I-bank stagsa lil Kohinoor jekk id-dokumenti li kien ir¢ieva kienux
isejhu lilu, Kohinoor talab lill-bank konvenut x’kellu jaghmel sabiex iwettaq
il-pagament biex il-bank ikun jista’ jghaddilu d-dokumenti sabiex min-
naha taghha Kohinoor tkun tista’ tiehu l|-konsenja tal-merkanzija in
kwistjoni. Tghid li minkejja li Kohinoor stess stagsiet lill-bank konvenut kif
kellha twettaq il-pagament, il-bank konvenut qabad u ghadda d-

dokumenti lil Kohinoor minghajr ma rcieva |-pagament relattiv.

42. Tghid li ma jaghmilx sens illi I-bank, li jghid li ma rceviex
struzzjonijiet minghand is-socjeta attri¢i, jitlob I-istruzzjonijiet mhux
minghand is-soc¢jeta attri¢i, imma minghand Kohinoor. Tinsisti illi din hija
negligenza grossolana min-naha tal-bank konvenut u li ghalhekk I-Ewwel
Qorti zbaljat meta qieset illi minhabba li ma kienx ir¢ieva struzzjonijiet il-
bank konvenut ma skattax fuqu |-obbligu ta’ bona fede u ta’ bonus pater
familias. Tinsisti li mhux minnu li I-obbligu tal-bank li jagixxi bhala bonus

pater familias ma jiskattax jekk ma jir¢evix struzzjonijiet u tirreferi ghall-
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Artikolu 9 tal-Uniform Rules for Collections (URC 522) li jipprovdi illi I-

bank irid jadopera dik id-diligenza dejjem f'dawn it-transazzjonijiet.

43. ll-bank konvenut jilga’ ghal dan it-tieni aggravju billi jghid li permezz

ta’ dan it-tieni aggravju s-socjeta attri¢i “ged targumenta I-kuntrarju ta’ dak
li s'issa argumentat, ghaliex hekk jagblilha” peress li issa ged targumenta
li jekk hemm dubju dwar jekk il-bank ir¢eviex I-istruzzjonijiet taghha, xorta
wahda I-Ewwel Qorti messha applikat ir-regoli hekk imsejha tal-URC 522
u ssib li I-bank huwa responsabbli ghall-allegat telf tas-socjeta attrici

appellanti.

44. Isemmi kif is-socjeta appellanti dejjem stqarret li I-kwistjoni kollha
tistieh fuq min il-Qorti ser temmen dwar jekk ghaddewx jew le I-

istruzzjonijiet. Tghid li dan rega’ gie ripetut fir-rikors tal-appell.

45. Jissottometti illi I-Ewwel Qorti sewwa analizzat il-ligi u I-prassi
applikata fil-kummer¢ fejn stqarret li r-regoli tal-URC522 ma jistghux jigu
applikati kemm-il darba r-recipjent, f'dan il-kaz il-bank konvenut, ma jkunx
inghata struzzjonijiet specifi¢i biex jadopera din il-pro¢edura. F’dan ir-
rigward jirreferi ghax-xhieda ta’ Renald Theuma, ic-Chief Operations
Officer tal-bank konvenut, fejn xehed li fin-nuggas ta’ struzzjonijiet da

parti tas-socjeta attri¢i “ma jistax ikunu tant il-prassi tal-URC 522 ghax ma
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rcevejna l-ebda covering letter” ossia collection instructions li jistipulaw li

I-konsenja ta’ dawk id-dokumenti kienet soggetta ghar-regoli URC 522.

46. Isemmi wkoll illi s-socjeta attri¢i kienet liberament iddecidiet li tiehu
fugha r-riskju tal-pro¢edura meta minflok ma adottat il-pro¢edura ta’
Documentary Collection fejn ghal “mizata mizera”, il-bank taghha (Bank
of New York Mellon) kien jiehu fuqu r-responsabilita kollha, hija hadet
fugha r-riskju tal-process billi kienet hi li baghtet id-dokumenti direttament

lill-bank konvenut. Jghid li dan huwa turija ta’ “nuqqas ta’ serjeta u |-
laxkezza” tas-socjeta attrici li tirrifletti ruhha fil-pro¢ess ta’ konsenja tad-
dokumentazzjoni lid-debituri taghha u lill-banek |i wasslet ghas-
sitwazzjoni de quo. Issemmi kif I-Ewwel Qorti osservat dan u fejn Ziedet
tghid illi s-socjeta attrici ghazlet li tagbez il-bank taghha u tadopera I-
procedura msejha Direct Collection, minflok Documentary Collection, bil-

konsegwenza “pero’ jkollu angas verifiki fir-rigward tad-dokumenti

mibghuta”.

47. Jaghlaq billi jghid li dan it-tieni aggravju ma huwa xejn hlief
ripetizzjoni tas-sottomissjonijiet li s-socjeta attrici ghamlet quddiem |-
Ewwel Qorti, u filwaqt |i ghalhekk huwa wkoll jirreferi ghas-
sottomissjonijiet li kien ghamel quddiem |-Ewwel Qorti, jinsisti li dan it-

tieni aggravju m’ghandux mis-sewwa.
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Kunsiderazzjonijiet ta’ din il-Qorti.

48. Kif rajna, ghalkemm fl-isfond tal-vertenza hemm bejgh u konsenja
ta’ red lentils mis-socjeta attrici lil socjeta terza Kohinoor, il-vertenza
mertu tal-kawza hija bejn is-socjeta attri¢i u I-bank konvenut, il-bank ta’
Kohinoor. Michud I-ewwel aggravju fejn attakka s-sentenza appellata
safejn sabet illi d-dokumenti li s-socjeta attrici baghtet lill-bank konvenut
ma kienx akkumpanjat minn ‘cover letter’ u ghalhekk kienu nieqsa minn
struzzjonijiet lill-bank konvenut dwar dawk I-istess dokumenti, it-tieni
aggravju huwa msejjes fuq il-premessa illi ftali ¢irkostanza I-bank
konvenut xorta wahda ma kellux jghaddi d-dokumenti lil Kohinoor
minghajr ma qabel jottjeni minghand Kohinoor il-pagament dovut lis-

socjeta attrici.

49. L-attrici ssostni li ftali cirkostanzi japplikaw mhux biss id-
dispozizzjonijiet tal-Kodi¢i Civili imma wkoll ir-regoli internazzjonali
msejha Uniform Rules for Collections (URC 522)% filwaqt li I-bank
konvenut jagbel mal-Ewwel Qorti li tali regoli ma kienux applikabbli fdan

il-kaz galadarba ma rceviex struzzjonijiet mill-attrici.

4 Jissemmew ukoll GAFTA 88 li huwa kuntratt prestampat (standard form contract) rigwardanti
taghbija ta’ containers bi gmuh. Klawzola 12 li tirregola |-pagamenti tipprovdi fost ohrajn li “(e)
Should shipping documents be presented [to whom?] with an incomplete set of bill(s) of lading
or should other shipping documents be missing, payment shall be made [by whom — the buyer
or the bank?] provided that delivery of such missing documents is guaranteed, such guarantee to be
countersigned, if required by Buyers, by a recognised bank.”
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50. L-ICC Uniform Rules for Collections (URC 522)° huma regoli
stabbiliti mill-International Chamber of Commerce (ICC) li jirregolaw il-

process ta’ documentary collections fil-kummer¢ internazzjonali.
Jipprovdu qafas standard ghall-banek u n-negozji involuti fid-
documentary collections biex jizguraw Kkjarezza, effi¢jenza, u riskju

mnadqqas fil-process tat-transazzjonijiet trans konfinali.

51. Skont Artikolu 1 tal-URC 522, dawn ir-regoli huma applikabbli “to
all collections as defined in Article 2 where such rules are incorporated

into the text of the "collection instruction” referred to in Article 4 [...]".

It-tifsira ta’ “collection” Jiet senjalata fit-tieni artikolu u ¢joé ghandha

tfisser:

“‘the handling by banks of documents as defined in sub-Article 2(b)®,
in accordance with instructions received, in order to:

1 obtain payment and/or acceptance, or
2 deliver documents against payment and/or against acceptance, or

3 deliver documents on other terms and conditions.”

52. Artikolu 4 imbaghad jghaddi sabiex jirregola ‘| hekk imsejha

collection instruction. Dan l-artikolu jibda billi jipprovdi s-segwenti:

5 L-ewwel edizzjoni ta’ dawn ir-regoli tmur lura ghas-sena 1956. L-ahhar edizzjoni giet rilaxxjata
fis-sena 1995.

6 “2(b) "Documents" means financial documents and/or commercial documents:

1 "Financial documents" means bills of exchange, promissory notes, cheques, or other similar
instruments used for obtaining the payment of money;

2 "Commercial documents" means invoices, transport documents, documents of title or other
similar documents, or any other documents whatsoever, not being financial documents.”
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“a 1 All documents sent for collection must be accompanied by a
collection instruction indicating that the collection is subject to URC
522 and giving complete and precise instructions. Banks are only
permitted to act upon the instructions given in such collection
instruction, and in accordance with these Rules.

2 Banks will not examine documents in order to obtain instructions.
3 Unless otherwise authorised in the collection instruction, banks

will disregard any instructions from any party/bank other than the
party/bank from whom they received the collection.”

Ikompli billi jistipula X'informazzjoni ghandu jkun hemm fil-collection

instruction.

53. Meta jinstab Ili d-dokumenti marbuta mal-merkanzija jkunu
akkumpanjati minn ‘cover letter’ bil-‘collection instructions’, japplikaw

Artikoli 7,9, 12, 14 u 19 (b) tal-URC 522 li jagraw kif isegwi:

‘ARTICLE 7 RELEASE OF COMMERCIAL DOCUMENTS

Documents Against Acceptance (D/A) vs. Documents Against Payment
(D/IP)

a Collections should not contain bills of exchange payable at a future
date with instructions that commercial documents are to be delivered
against payment.

b If a collection contains a bill of exchange payable at a future date, the
collection instruction should state whether the commercial documents
are to be released to the drawee against acceptance (D/A) or against
payment (D/P).

In the absence of such statement commercial documents will be
released only against payment and the collecting bank will not be
responsible for any consequences arising out of any delay in the
delivery of documents.

c If a collection contains a bill of exchange payable at a future date and
the collection instruction indicates that commercial documents are to
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be released against payment, documents will be released only against
such payment and the collecting bank will not be responsible for any
consequences arising out of any delay in the delivery of documents.

ARTICLE 9 GOOD FAITH AND REASONABLE CARE
Banks will act in good faith and exercise reasonable care.
ARTICLE 12 DISCLAIMER ON DOCUMENTS RECEIVED

a Banks must determine that the documents received appear to be as
listed in the collection instruction and must advise by
telecommunication or, if that is not possible, by other expeditious
means, without delay, the party from whom the collection instruction
was received of any documents missing, or found to be other than
listed.

Banks have no further obligation in this respect.

b If the documents do not appear to be listed, the remitting bank shall
be precluded from disputing the type and number of documents
received by the collecting bank.

¢ Subject to sub-Article 5(c) and sub-Articles 12(a) and 12(b) above,
banks will present documents as received without further examination.

ARTICLE 14 DISCLAIMER ON DELAYS, LOSS IN TRANSIT AND
TRANSLATION

a Banks assume no liability or responsibility for the consequences
arising out of delay and/or loss in transit of any message(s), letter(s) or
document(s), or for delay, mutilation or other error(s) arising in
transmission of any telecommunication or for error(s) in translation
and/or interpretation of technical terms.

b Banks will not be liable or responsible for any delays resulting from
the need to obtain clarification of any instructions received.

ARTICLE 19 PARTIAL PAYMENTS

[...]

b In respect of documentary collections, partial payments will only be
accepted if specifically authorised in the collection instruction.
However, unless otherwise instructed, the presenting bank will release
the documents to the drawee only after full payment has been received,
and the presenting bank will not be responsible for any consequences
arising out of any delay in the delivery of documents.
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L]

54.  Stabbilit illi I-cover letter bil-collection instructions ma kenitx giet
ricevuta mill-bank konvenut, din il-Qorti tagbel mal-Ewwel Qorti illi r-regoli
ICC URC 522 ma kienux applikabbli ghaliex dawn jidhlu fix-xena biss
meta l-istruzzjonijiet ikunu jispecifikaw li huma regolati bir-regoli ICC URC

522.

55. Bhala bank redistrat u li jopera fil-Gzejjer Maltin huwa regolat sew
mil-ligi generali, fosthom il-Kodiéi Civili, kif ukoll minn ligijiet spe¢jali
fosthom I-Att dwar Istituzzjonijiet Finanzjarji - Kapitolu 376 tal-Ligijiet

ta’ Malta.’

56. Artikolu 1031 tal-Kodi¢i Civili jipprovdi li “kull wiehed iwiegeb
ghall-hsara li tigri bi htija tieghu.” Ma’ dan I-artikolu jehtieg li ssir referenza
wkoll ghall-Artikolu 1032 (1) tal-Kapitolu 16 li jagra li “Jitqies fi htija kull
min bl-ghemil tieghu ma juzax il-prudenza, id-diligenza, u I-hsieb ta’
missier tajjeb tal-familja.” Ghalhekk kull persuna li ghaliex trid, jew ghaliex

nagset mill-prudenza jew diligenza, taghmel jew tonqos li taghmel xi haga

li biha tikser dmir impost fugha mil-ligi, hija obbligata thallas ghall-hsara li

7 Artikolu 8C (2) tal-Kapitolu 376 (Att dwar Istituzzjonijiet Finanzjarji) jipprovdi li I-“Istituzzjonijiet
finanzjarji ghandhom jibqghu ghal kollox responsabbli ghal kull att li jsir mill-impjegati
taghhom, jew minn xi agent, fergha jew entita li lilhom seta’ sarilhom outsourcing ta’ xi

attivitajiet.”

Pagna 34 minn 42



App. Civ. 438/2018/1

ssehh minhabba fhekk, ukoll jekk dan ikun sar minghajr il-hsieb li

taghmel hsara lil haddiehor (Artikolu 1033 tal-Kapitolu 16).

57. In tema legali, in-nozzjoni tal-colpa fis-sistema legali taghna hija
bazata fuq il-prevedibilita. Fis-sens illi sabiex tirrizulta responsabilita li tati
lok ghad-danni jehtieg jirrizulta |i wiehed seta’ jipprevedi li b'dak li ser

jaghmel seta’ jikkaguna d-danni.

58. ll-prevedibilita mehtiega ma tissussistix jekk tkun possibilita
remotissima jew inverosimili. Ghal kuntrarju trid tkun prevedibilita msejsa
fuq probabilitajiet ragonevoli. (Ara Francis Coleiro noe v. Carmelo

Cassar - Appell Superjuri - 24 ta’ April 1964).

59. Il-gudizzju ta’ din il-prevedibilitd huwa mbaghad effettwat skont il-
kriterji ta’ dik il-diligenza u attenzjoni tal-bonus pater familias li jippreciza
Artikolu 1032 tal-Kodi¢i Civili. (Ara Joseph Apap v. Frank Borg pro et

noe - Appell Superjuri - 2 ta’ Gunju 2009).

60. Applikata I-ligi u I-gurisprudenza ghall-kaz li ghandna quddiemna,
jentieg li naraw jekk |-agir tal-bank konvenut fi¢-cirkostanzi ta’ dan il-kaz
jammontax ghal colpa fil-konfront tal-attrici bil-konsegwenza li hija

responsabbli ghad-danni konsegwenzjali.
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61. Bir-ragunament tal-bank konvenut, ragunament li gie accettat mill-
Ewwel Qorti, il-bank konvenut pinga lilu nnifsu bhala semplicement
pustier. Sempli¢ement pustier inkarigat sabiex jghaddi lil Kohinoor, klijent
tieghu, set ta’ dokumenti dwar konsenja ta’ merkanzija b’valur
konsiderevoli, li kien ir¢ieva minghand is-so¢jeta attrici minghajr

struzzjonijiet.

62. Din il-Qorti ma tagbel xejn mal-Ewwel Qorti li rragunat illi fin-
nuqgqas ta’ ‘cover letter’ mad-dokumenti li r¢ieva ma kienx marbut li jagixxi
ta’ bonus pater familias. Ghall-bank konvenut, u issa anke ghall-Ewwel
Qorti, in-nugqas ta’ ‘cover letter’ ta lill-bank konvenut ghazla bla xkiel
dwar Kkif jitratta dawk id-dokumenti minghajr |-ebda konsiderazzjoni tal-
jeddijiet ta’ min baghatlu dawk I-istess dokumenti. Is-sentenza appellata
donnha tqis li ftali xenarju I-bank konvenut kien ged jadixxi go vakum

legali. Din il-Qorti ma tahsibx li kien il-kaz.

63. Meta |-bank konvenut ir¢ieva I-envelope bid-dokumenti minghajr
struzzjonijiet minghand is-socjeta attri¢i, ma kellu I-ebda jedd, fl-assenza
ta’ struzzjonijiet, li jagbad u jghaddihom lil Kohinoor. Kien fac¢ilment
prevedibbli ghall-bank konvenut fdawk i¢-cirkostanzi, illi n-nuqgas ta’
struzzjonijiet seta’ possibbilment kien rizultat ta’ zvista da parti tal-attrici
u mhux effett ta’ att volontarju. Aktar u aktar meta bejn l-istess bejjiegh u

xerrej, gia I-bank konvenut kien involut fi tliet konsenji ohra ta’ merkanzija
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li fi tlieta li huma kien ir¢ieva minghand I-attri¢i I-istruzzjonijiet u kollox

mexa harir.

64. ll-bank konvenut baga’ qatt ma ta spjegazzjoni ghaliex fl-assenza
ta’ struzzjonijiet da parti tal-attrici ma ghamel |-ebda kuntatt maghha
sabiex jivverifika jekk |-assenza ta’ cover letter kienx intenzjonat. U hawn
fil-fehma ta’ din il-Qorti huwa I-agir negligenti tal-bank konvenut. Fl-ebda
mument ma gal li kien fl-impossibilita li jikkuntatja lis-soc¢jeta attrici u jitlob
kjarifika dwar id-dokumenti li kien irCieva, ladarba gie stabbilit li I-funzjoni
tal-bank konvenut ma hix ta’ sempli¢i pustier. Ma jistax ikun li ftali
¢irkostanzi I-bank ma tgangal bl-ebda dubju dwar il-pozizzjoni tieghu fir-
rigward ta’ dawk id-dokumenti. U la ¢-cirkostanzi kienu fl-ahjar ipotezi
ghall-bank holqu dubju, kellu I-obbligu li qabel jagixxi minghajr
struzzjonijiet ta’ min baghatlu d-dokumenti, li ta’ lanqgas jivverifika mal-
attrici. U mhux jikkomunika ma’ Kohinoor, kif ghamel, u jinjora
kompletament lill-attrici. (Ara Joseph Borg bhala mandatarju tal-
imsiefer Anthony Caruana v. Joseph N. Tabone bhala Chairman u
Reggie Abela bhala direttur ghan-nom u in rapprezentanza tal-Bank

of Valletta p.l.c. - Prim’'Awla - 31 ta’ Jannar, 2001).

65. L-agir negligenti tal-bank konvenut jippronunzja ruhu aktar meta
jitgies illi meta I-bank konvenut iddecieda li jikkomunika mal-klijent tieghu

Kohinoor, il-klijent tieghu stess talbu jinformah u jaghtih struzzjonijiet
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dwar kif kien ser jeffettwa I-pagament relattiv gabel ma jigu rilaxxjati dawk
id-dokumenti. Jekk sa gabel ma rc¢ieva dik ir-risposta minn Kohinoor il-
bank konvenut kien ghadu jemmen li I-funzjoni tieghu f'din il-bi¢¢a xoghol
kien biss ta’ pustier; c¢ertament ma setax ikompli jahseb b’dak il-mod
wara t-talba ta’ Kohinoor. Ir-rikjesta da parti ta’ Kohinoor lill-bank
konvenut ghal struzzjonijiet dwar kif kellu jghaddi I-flus lill-bank, kienet
ghal persuna ta’ intelligenza ordinarjali, indikazzjoni ¢ara li |-klijent taghha
kien ged jistenna li jhallas lill-bank bhala eskrow il-valur ta’ dik il-konsenja

ta’ merkanzija.

66. L-entuzjazmu tal-bank konvenut li jagbad u jghaddi d-dokumenti il
Kohinoor minghajr ma ta’ langas ghamel verifika mal-attri¢i, turi agir
altament negligenti, fl-ahjar ipotezi ghall-bank, xejn angas minn

negligenza grossolana.

67. Kien ukoll prevedibbli ghall-bank konvenut illi jekk ser jitlag minn
idejh dawk id-dokumenti minghajr ma gabel jigbor il-valur spettanti lill-
attri¢i, li din ta’ I-ahhar probabbilment ser tispic¢a mhux imhallsa |-prezz

tal-merkanzija.

68. Maghmula dawn il-konsiderazzjonijiet din il-Qorti ma tagbilx mal-

Ewwel Qorti fejn iddikjarat illi “ma ssibx li |-bank adixxa b’xi mod
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irresponsabbli jew negligenti jew traskurat fis-sitwazzjoni li kien rinfacc¢at

biha.”

69. Permezz tat-tielet ec¢ezzjoni tieghu I-bank konvenut ressaq id-
difiza li I-attri¢i ged tfittex ghall-hlas ta’ fattura li ssejjah lil Kohinoor u mhux
lilu. Ghalkemm huwa minnu li |-attrici poggiet it-talba bhala hlas tal-
fattura; pero minn qari tal-att promotur kollu huwa evidenti li din mhix
azzjoni sempli¢i minn bejjiegh kontra x-xerrej ghall-hlas tal-merkanzija
mibjugha imma azzjoni minn bejjiegh ta’ merkanzija li spi¢¢a ma thallasx

il-fattura relattiva minhabba n-nuqqasijiet kommessi mill-bank konvenut.

Kontributorjeta da parti tal-Attrig¢i.

70. Mill-banda I-ohra din il-Qorti tqis i |-attri¢i wkoll ikkontribwit ghad-
dannu li hija sofriet bil-fatt li mad-dokumenti mibghuta lill-bank konvenut

ma kienx hemm ukoll il-cover letter bl-istruzzjonijiet.

71. Jekk id-dannegjat ikun, b’nuqqas ta’ prudenza, ta’ diligenza jew ta’
hsieb, ikkontribwixxa jew ikkaguna I-hsara minnu sofferta, il-Qorti, fil-
likwidazzjoni tal-ammont tad-danni li ghandhom jithallsu lid-dannegjat,
tiddeciedi, fid-diskrezzjoni taghha, fliema proporzjoni id-dannegjat ikun

ikkontribwixxa jew ikkaguna I-hsara li bata. Id-danni |i d-dannegjat
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ghandu jithallas mill-persuni I|-ohra li kkontribwew ghal dik il-hsara,

ghandu jigi mnaqgqas fdik il-proporzjon (Art. 1051, Kodi¢i Civili).

72. Japplika ghalhekk il-princ¢ipju i jsib applikazzjoni sew fir-
responsabilita kontrattwali kif ukoll fir-responsabilita delitwali, illi d-danni
dovuti jongsu skont kemm huwa gravi n-nuggas kontributorju da parti tad-
dannegjat. B’dan illi n-nuggas tal-vittima jista’ jkun tant gravi illi
jinterrompi r-rabta kawzali bejn in-nuqqgas tat-terz u d-danni subiti mid-
dannegjat. “Se il fatto colposo del creditore ha concorso a cagionare |l
danno, il risarcimento e’ diminuito secondo la gravita’ della colpa e
I'entita’ delle consegwenze che ne sono derivate.” (Ara G. Pescatore u

C.Ruperto, Codice Civile Annotato, Giuffre Ed. Ed. 1978 , pg 1149).

73. Hija fid-diskrezzjoni tal-qorti i tistabbilixxi [|-percentwali tal-
kontributorjeta da parti tad-dannegjat. Ma hemm I-ebda regola jew
formula fissa dwar kif ghandu jsir tali apporzjonament u kollox huwa
mholli fid-diskrezjoni tal-Qorti msejsa fuq il-fatti kollha rilevanti i
kkontribwew ghall-event dannuz. (Ara Raymond Sammut v. Anthony
Micallef - Appell Superjuri - 24 ta’ April, 2015; Joseph Galdes v.

Victor Micallef - Appell Superjuri - 20 ta’ Jannar, 1964).

74. Filwagt li n-nuggas tas-socjeta attrici ma jezonerax lill-bank

konvenut mir-responsabilita tieghu stabbilita aktar qabel, bil-fatt Ii kollox
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kellu I-bidu tieghu bin-nuggas, ukoll grossolan, tal-attrici li nagset li tibghat
is-set komplut tad-dokumentazzjoni lill-bank konvenut, din il-Qorti tqis illi
ghan-nuqqas taghha s-socjeta attri¢ci ghandha terfa’ hamsin fil-mija (50%)

tar-responsabilita ghat-telf taghha stess.

75. Ghalhekk, ghall-kunsiderazzjonijiet appena maghmula, tilqa’

parzjalment it-tieni aggravju tas-socjeta attrici.

Decizjoni.

Ghaldagstant din il-Qorti gieghda,

1. Tilga’ parzjalment l|-appell tas-socjeta attri¢i konformament mar-

ragunijiet fuqg moghtija.

2. Tvarja s-sentenza appellata billi tikkonfermaha safejn ¢ahdet |-
ewwel talba u laqghet id-disa’ ec¢ezzjoni, u thassarha fil-

kumplament.

3. Tichad it-tieni e¢¢ezzjoni u tilga’ parzjalment it-tieni talba billi
tiddikjara illi ghar-ragunijiet fug imsemmija, kien hemm relazzjoni
guridika bejn il-bank konvenut u [-attrici meta I-bank acécetta d-

dokumenti lilu mibghuta mis-socjeta attrici;
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4. Tilqa’ parzjalment it-tielet u r-raba’ talbiet attrici billi ssib illi -attrici

kkontribwit b'hamsin fil-mija (50%) ghat-telf minnha soffert, filwaqt
li I-bank konvenut huwa responsabbli li jhallas lis-socjeta attrici nofs
[-ammont tal-fattura bir-referenza S0137A u cjoe nofs l-ammont ta’
mija u tlieta u tletin elf, mija u tmienja u tletin ewro u tnax-il

¢entezmu (€133,138.12).

. Tikkundanna lill-bank konvenut ihallas lis-socjeta attri¢i s-somma

ta’ sitta u sittin elf, hames mija u disgha u sittin ewro u sitt ¢entezmi
(€66,569.06) bl-imghax legali mil-lum sad-data tal-effettiv

pagament.

. Bl-ispejjez taz-zewq istanzi jithallsu nofs (1/2) mis-socjeta attrici u

nofs (1/2) mill-bank konvenut.

Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur

SS
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