PRIM’AWLA TAL-QORTI CIVILI
IMRALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Guramentat Nru 1139/2021

L-AVUKAT DOTTOR ALEXANDER SCHEMBRI
DETENTUR TAL-KARTA TAL-IDENTITA’ NUMRU 373282(M)
GHAN-NOM U IN RAPPREZENTANZA TAL-ASSENTI

ZHOGOLEV VALERIY TAGIROVIC
DETENTUR TAL-PASSAPORT NUMRU 750091995

VS

ZENITH TRADING LIMITED
BIN-NUMRU TA’ REGISTRAZZJONI C71382

Seduta ta’ nhar il-Gimgha, tnejn (2) ta’ Mejju 2025

[I-Qorti:

1. Din hija sentenza finali wara talba maghmula permezz ta’ rikors tar-
rikorrent noe pprezentat fid-dsatax (19) ta’ Novembru 2021 ai termini tal-
Artikoli 167 et seq tal-Kap 12 tal-Ligijiet ta’ Malta, sabiex is-soc¢jeta’ intimata



tigi dikjarata debitri¢i tal-attur fis-somma ta’ €40,049.51 u tigi kundannata

thallas lill-attur l-istess somma.

Preliminari

2. Permezz ta’ rikors guramentat prezentat nhar id-dsatax (19) ta’ Novembru

2021, ir-rikorrent I-Av Dr Alexander Schembri noe ippremetta:

a.

Ili I-Avukat Dottor Alexander Schembri, detentur tal-karta ta’ |-identita’
numru 373282(M) gie debitament awtorizzat sabiex jipprezenta |-
proceduri odjerni fisem |-attur Zhogolev Valeriy Tagirovic, detentur tal-
passaport numru 750091995, bis-sahha ta’ prokura specjali tal-14 ta’
Settembru 2021, Ii kopja taghha qed tigi hawn annessa bhala Dok A;

llli, permezz ta’ kuntratt, ossija Contract of Purchase and Sale
(Supply), bin-numru ta’ riferenza 367 _2019 tas-6 ta’ Novembru 2019 —
li kopja tieghu qed tigi hawn annessa, flimkien ma’ traduzzjoni ghall-
Ingliz, bhala Dok B — li gie ffirmat bejn I-attur u I-kumpanija konvenuta,
l-attur ordna, minghand Il-istess kumpanija konvenuta, diversi bi¢ciet
ta’ ghamara, u dan ghall-prezz hemm pattwit u taht il-pattijiet u |-

kondizzjonijiet kollha hemm imfissra;

Illi, akkont ta’ dan il-ftehim, l-attur hallas lill-kumpanija konvenuta s-
somma ta’ erbgha u erbghin elf, erba’ mija u erbgha u erbghin Ewro u
wiehed u sittin ¢centezmu (€44,444.61), kif jirrizulta mid-dokument

hawn anness bhala Dok C;

. i, permezz ta’ kuntratt iehor, ossija Contract of Purchase and Sale

(Supply), bin-numru ta’ riferenza 387/2020, tad-29 ta’ Jannar 2020 — li
kopja tieghu qed tigi hawn annessa, flimkien ma’ traduzzjoni ghall-
Ingliz, bhala Dok D — li gie ffirmat bejn I-attur u I-kumpanija konvenuta,

l-attur rega’ ordna, minghand I-istess kumpanija konvenuta, diversi
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bicciet ta’ ghamara ohra, u dan ghall-prezz hemm pattwit u taht il-
pattijiet u I-kondizzjonijiet kollha hemm imfissra;

. llli, akkont ta’ dan it-tieni ftehim, |-attur hallas, lill-kumpanija konvenuta,
s-somma ta’ erbgha u ghoxrin elf, mitejn u disghin Ewro (€24,290), kif

Jirrizulta mid-dokument hawn anness bhala Dok E;

llli, madanakollu, il-kumpanija konvenuta kkonsenjat biss lill-attur,
bicéa ghamara wahda, u, filwaqt illi rrifondiet, lill-istess attur — u dan
meta kien sar evidenti li hija ma setghetx tikkonsenja |I-ghamara kollha
li kienet giet ordnata — parti miz-zewg somom |i l-attur kien hallas
akkont taz-zewg kuntratti hawn fuq imsemmija, hija naqgset milli
tirrifondi, lill-istess attur, is-somma kumplessiva ta’ erbghin elf u disgha

u erbghin Ewro u wiehed u hamsin ¢entezmu (€40,049.51);

. I, minkejja li I-kumpanija konvenuta giet interpellata, mill-attur, sabiex
tirrifondi, lill-istess attur, is-somma dovuta, u dan permezz ta’ ittra
ufficjali tal-20 ta’ Settembru 2021, ossija ittra uffi¢jali numru 3933/2021,
li kopja taghha qed tigi hawn annessa bhala Dok F, |-istess kumpanija
konvenuta, minkejja li rrifondiet parti mill-ammont dovut wara I-
prezentata tal-istess ittra ufficjali, baqghet inadempjenti minghajr ebda
raguni valida fil-ligi fir-rigward tar-refuzjoni tal-bilan¢ ta’ erbghin elf u

disgha u erbghin Ewro u wiehed u hamsin ¢entezmu (€40,049.51);

. llli, sa fejn jaf l-attur, jezistu r-rekwiziti kollha tal-Artikoli 167 et sequitur
tal-Kodici ta’ Organizzazzjoni u Pro¢edura Civili (Kapitolu 12 tal-Ligijiet
ta’ Malta) sabiex dan ir-rikors guramentat jigi deciz bid-dispensa tas-
smiegh tal-kawza, u dan billi I-hlas tas-somma kumplessiva ta’ erbghin
elf u disgha u erbghin Ewro u wiehed u hamsin ¢centezmu (€40,049.51)
dovuta mill-kumpanija konvenuta lill-attur, tikkwalifika bhala dejn illi
huwa cert, likwidu u li ghalaq, u li ma jikkonsistix fl-esekuzzjoni ta’ fatt,
u billi, apparti minn hekk, u safejn huwa maghruf mill-istess attur, il-
kumpanija konvenuta m’ghandhiex e¢¢ezzjonijiet x’taghti kontra t-talba
ghall-hlas tal-istess imsemmija somma ta’ erbghin elf u disgha u

erbghin Ewro u wiehed u hamsin ¢entezmu (€40,049.51);
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I.  llli ghalhekk kellha ssir din il-kawza;

3. Ghaldagstant, ir-rikorrent noe talab lil din il-Qorti sabiex:

I. Tippro¢edi ghas-sentenza bid-dispensa tas-smigh tal-kawza, skond I-
Artikolu 167 et sequitur tal-Kodici ta’ Organizzazzjoni u Procedura Civili
(Kapitolu 12 tal-Ligijiet ta’ Malta);

ii. Tiddikjara illi -kumpanija konvenuta hija debitri¢i tal-attur fis-somma ta’
erbghin elf u disgha u erbghin Ewro u wiehed u hamsin ¢entezmu
(€40,049.51);

iii. Tikkundanna lill-kumpanija konvenuta sabiex thallas lill-attur |-
imsemmija somma ta’ erbghin elf u disgha u erbghin Ewro u wiehed u
hamsin ¢entezmu (€40,049.51).

Bl-ispejjez, komprizi dawk tal-ittra uffi¢jali tal-20 ta’ Settembru 2021, u bl-
imghaxijiet, dekorribbli mit-3 ta’ Frar 2020 — ossija mid-data tal-ahhar
pagament illi sar mill-attur lill-kumpanija konvenuta — sad-data tal-
pagament effettiv, kontra I-kumpanija konvenuta li minn issa hija ingunta

ghas-subizzjoni.

4. Permezz ta’ digriet moghti nhar il-hamsa u ghoxrin (25) ta’ Novembru
2021, il-Qorti, wara li rat I-Artikolu 167 et seq tal-Kap 12 tal-Ligijiet ta’ Malta,
appuntat il-kawza ghas-seduta ta’ nhar il-Gimgha, ghaxra (10) ta’
Dicembru 2021, b’ordni lis-socjeta’ konvenuta sabiex tidher f'dik il-gurnata
u twiegeb ghat-talba tar-rikorrent, u fin-nuqqas, il-Qorti tghaddi biex

tiddeciedi minnufih il-kawza billi tilga’ t-talbiet tar-rikorrent;

5. Waqt is-seduti tal-ghaxra (10) ta’ Dicembru 2021, tal-erbgha (4) ta’ Frar
2022 u tat-tmintax (18) ta’ Marzu 2022, il-kawza baqghet differita ghan-
notifika tas-socjeta’ konvenuta, sakemm finalment giet notifikata bil-

procedura ta’ pubblikazzjoni u affissjoni;
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6. Waqt is-seduta tad-dsatax (19) ta’ Mejju 2022, il-Qorti, wara li semghet |-

avukati difensuri tal-partijiet, dehrilha illi s-soc¢jeta’ konvenuta ghandha

difiza x'taghmel ghat-talbiet attri¢i, u kkonceditilha ghoxrin (20) jum ghar-

risposta guramentata;

7. Permezz ta’ risposta guramentata datata tlieta (3) ta’ Gunju 2022, is-

socjeta’ intimata Zenith Trading Limited ec¢¢epiet:

a.

llli preliminarjament jinghad illi I-attur proprio m’ghandux I-interess
guridiku rikjest mil-ligi sabiex jintavola din il-kawza u dan ghaliex
kwalunkwe hlas dovut, m’huwiex dovut lir-rikorrent izda lil terzi
persuni, li taghhom, ir-rikorrent huwa biss agent stante li huwa d-
designer tieghu. Dan anke™ johrog bic-car mill-komunikazzjoni bejn I-
attur proprio u Luca Pongiluppi qua direttur tas-socjeta’ konvenuta, u
li s-socjeta” esponenti diga’ esebiet fl-atti ta’ din il-kawza waqt is-
seduta tad-19 ta’ Mejju 2022;

Il minghajr pregudizzju ghas-suespost, jispetta lill-attur iressaq prova
ta’ dak attwalment miftihem bejn il-partijiet u dan ged jinghad fid-dawil
tal-fatt illi I-kuntratt esebit mir-rikorrent huwa bil-lingwa Russa,
m’huwiex awtentikat, u t-traduzzjoni tal-istess la hija wahda
awtentikata u lanqas ufficjali. F'dan ir-rigward, is-socjeta’ esponenti

tirriserva li tressaq eccezzjonijiet ulterjuri;

[l minghajr pregudizzju ghas-suespost, il-ftehim bejn il-partijiet ma
giex esegwit stante nugqgas da parti tal-klijent u dan ghaliex kien hu li
rega dawwar hsiebu dwar I-ordnijiet minnu maghmula, u dan minbarra
I-fatt illi kien hemm diffikulta™ biex tali kuntratt jigi esegwit minhabba |-

fatt illi I-post fejn kellu jigi esegwit il-kuntratt huwa r-Russja;

[lli ghall kull buon fini jigi rilevat li I-pagamenti maghmula lill-klijent mis-

socjeta’ konvenuta huma aktar minn dak indikat fir-rikors promotur;
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e. llli, minghajr pregudizzju ghas-suespost, u ghar-ragunijiet li ser jigu
ppruvati fil-mori ta’ dawn il-pro¢eduri, I-esponenti m’ghandhomx

ibaghtu I-ispejjez ta’ din il-procedura.

Salv eccezzjonijiet ulterjuri.

Bl-ispejjez kontra |-attur li huwa min’issa ngunt in subizzjoni.

[I-Qorti

8. Regghet rat ir-rikors guramentat tar-rikorrent noe datat dsatax (19) ta’

Novembru 2021, u d-dokumenti annessi mieghu;

9. Regghet rat ir-risposta guramentata tas-socjeta’ intimata datata tlieta (3)
ta’ Gunju 2022;

10.Rat id-dokumenti esebiti mir-rikorrent noe permezz ta’ nota datata sebgha
(7) tOttubru 2022, immarkati Dok G sa Dok J, a fol 70 et seq tal-process;

11.Rat il-kopja informali tal-affidavit ta’ Zhogolev Valeriy Tagirovic,

immarkat Dok K a fol 155 et seq tal-process;

12.Rat il-kopja informali tal-affidavit ta’ Olga Aleksandrovna Belykh,
immarkat Dok L a fol 167 tal-process;

13.Rat l-affidavit originali ta’ Zhogolev Valeriy Tagirovic, immarkat Dok O1

a fol 171 et seq tal-process;

14.Rat l-affidavit originali ta’ Olga Aleksandrovna Belykh, immarkat Dok O2
a fol 196 tal-process;

15.Rat l-affidavit ta’ Khotkina Olga Robertovna, immarkat Dok KOR a fol

199 et seq tal-process;
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16.Rat id-dokumenti esebiti mir-rikorrent noe permezz ta’ nota datata disgha
u ghoxrin (29) ta’ Marzu 2023, immarkati Dok Z sa Z2 a fol 205 et seq tal-

process;

17.Semghet ix-xhieda bil-gurament tal-Avukat Dr Alexander Schembri,
prodott mis-soc¢jeta’ konvenuta, waqt is-seduta tal-ghaxra (10) t'Ottubru
20231,

18.Semghet ix-xhieda bil-gurament ta’ Zhogolev Valeriy Tagirovic, prodott
mis-soc¢jeta’ konvenuta in kontro-ezami, waqt is-seudta tal-ghaxra (10)
t'Ottubru 20232;

19.Hadet konjizzjoni tax-xhieda ta’ Olga Aleksandrovna Belykh u Khotkina
Olga Robertovna illi nghatat quddiem I-Assistent Gudizzjarju nhar il-hdax
(11) ta’ Jannar 2024, esebita permezz ta’ nota tal-istess Assistent
Gudizzjarju datata hmistax (15) ta’ Jannar 2024, a fol 246 et seq tal-

process;

20. Semghet ix-xhieda bil-gurament ta’ Luca Pongiluppi, prodott mir-rikorrent

noe wagt is-seduta tal-hamsa u ghoxrin (25) ta’ Marzu 20243;

21.Semghet ix-xhieda bil-gurament ta’ Luca Pongiluppi, prodott mis-socjeta’

intimata waqt is-seduta tal-erbatax (14) ta’ Mejju 2024;

22.Rat in-nota ta’ sottomissjonijiet tar-rikorrent noe, datata erbatax (14) ta’

Jannar 2024, a fol 271 et seq tal-process;

23.Rat in-nota ta’ sottomissjonijiet tas-soc¢jeta’ konvenuta, datata erbatax (14)

ta’ Marzu 2025, a fol 279 et seq tal-process;

24 . Rat illi -kawza giet differita ghas-seduta tal-lum sabiex tinghata sentenza;

25.Taghmel is-segwenti konsiderazzjonijiet:

1 It-traskrizzjoni tinsab a fol 231 et seq tal-process.
2 lt-traskrizzjoni tinsab a fol 234 et seq tal-process
3 lt-traskrizzjoni tinsab a fol 258 et seq tal-process
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Konsiderazzjonijiet Legali

26.Bil-kawza odjerna, ir-rikorrent noe qieghed jitlob lil din il-Qorti sabiex
tiddikjara illi huwa dovut mis-socjeta’ konvenuta |-ammont globali ta’
€40,049.51, rapprezentanti rifuzjoni ghal ghamara ordnata izda illi baqghet
ma gietx konsenjata lir-rikorrent mis-socjeta’ konvenuta, u sabiex tordna illi

l-isess somma tigi rifuza lilu mis-soc¢jeta’ konvenuta;

27.Min-naha taghha, is-socjeta’ konvenuta ssollevat e¢cezzjoni ta’ natura
preliminari, u cioe I-karenza tinteress guridiku tar-rikorrent sabiex tigi

intavolata |-kawza odjerna, kif ukoll numru ta’ ec¢¢ezzjonijiet fil-mertu;

28.Peress illi I-e¢¢ezzjoni preliminari hija wahda ta’ natura perentorja, din il-

Qorti sejra tibda billi tindirizza din I-e¢¢ezzjoni qabel tghaddi ghall-mertu.

Karenza tal-Interess Guridiku tar-Rikorrent

29.Is-socjeta’ konvenuta tikkontendi illi kwalunkwe hlas dovut mhuwiex dovut

lir-rikorrent, izda lil terzi persuni illi taghhom ir-rikorrent huwa biss agent;

30.Huwa ben saput illi min jipproponi azzjoni, ghandu jkollu interess guridiku,
u cioe hemm bzonn li I-kawza li jipproponi tkun tista’ tipproducilu rizultat
utli jew vantaggjuz ghalih. Infatti, il-Qrati nostrana konsistentement
sostnew illi I-interess ghandu jkun guridiku (jigifieri d-domanda jrid ikun
fiha ipotesi tal-ezistenza ta’ dritt u I-vjolazzjoni tieghu), dirett u personali
(fis-sens li jkun dirett meta jezisti fil-kontestazzjoni jew fil-konsegwenzi
taghha, u personali fis-sens li jirrigwarda I-attur, hlief fazzjoni popolari),
legittimu (cioe konformi ghal dritt tal-attur, u mhux sempli¢i interess) u
attwali (cioe johrog minn stat attwali ta’ vjolazzjoni ta’ dritt, konsistenti
fkondizzjoni posittiva jew negattiva kontrarja ghall-godiment ta’ dritt

legalment appartenenti jew spettanti lid-detentur). Inoltre, l-interess
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31.

32.

guridiku ghandu jibga’ jissussisti mill-bidu tal-azzjoni u tul hajjitha kollha, u
m’ghandux necessarjament ikun wiehed [i jigi kwantifikat fsomma
determinata ta’ flus jew gid. Rassenja ta’ gurisprudenza moghtija f'dan is-
sens tinsab riprodotta, inter alia, fis-sentenza moghtija fl-ismijiet L-Av Dr

Rachel Tua noe vs Eamon Diver et?

Din il-Qorti rat illi, skont ftehim datat sitta (6) ta’ Novembru 2019 u entitolat
Contract of Purchase and Sale (Supply) No 367_20195, gie pattwit illi, “2.2
The BUYER undertakes to make an advance payment to the SELLER in
the amount of 100% of the cost of the product within three days from the
date of signing this Contract.” L-istess gie pattwit fil-ftehim datat disgha u
ghoxrin (29) ta’ Jannar 2020°. Fiz-zewg kazijiet, il-BUYER huwa indikat
bhala r-rikorrent. Jigi osservat illi I-kopji bl-Ingliz ta’ dawn iz-zewg skritturi
mhumiex kopji formali, u m’ghandhom I-ebda indikazzjoni ta’ traduzzjoni
awtentika u formali tal-iskritturi redatti bil-lingwa Russa annessi maghhom.
Minkejja illi d-dokumenti Russi huma ffirmati, id-dokumenti bl-Ingliz

mhumiex iffirmati;
Fl-affidavit tieghu’, ir-rikorrent jghid:

9. In fact with regards to agreement number 367/2019 in
the amount of €49,382.90, | paid Zenith €44,444.61 [...]

10. With regards to agreement number 387/2020 in the
amount of €26,988.30, | paid Zenith €24,290 [...]

Ir-rikorrent jesebixxi wkoll kopja ta’ transfer indikata bhala ‘Payment under
a Furniture Supply Agreement (Purchase and Sale) no 367/2019’ fis-
somma ta’ €44,444.61 lil Zenith Trading Limited®, u ohra illi tindika lir-

rikorrent bhala Ordering Customer u lis-socjeta’ intimata bhala Beneficiary

4 Rik Gur Nru 646/2016, Qorti Civili (Prim’Awla), Onor Imh J Zammit McKeon, 28 ta’ Frar 2017 (in

5 Dok B anness mar-rikors promotur, a fol 9 et seq tal-proc¢ess
6 Dok D anness mar-rikors promotur, a fol 23 et seq tal-process
7 A fol 176 tal-process

8 A fol 22 tal-process
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Customer, fis-somma ta’ €24,290°. Filwaqt illi d-dokumenti huma fil-
maggor parti taghhom bil-ingwa Russa, ir-rikorrent ikkonferma bil-
gurament tieghu I-kontenut taghhom fil-paragrafi 9 u 10 fl-affidavit tieghu;

33.1Ir-rikorrent jghid ukoll fl-affidavit tieghu©:

11. Therefore, in total, | paid Zenith €68,734.61 from my
own personal accounts directly to the account, which

Zenith provided to me;

[..]

17. | must explain that in this case the client had paid
me directly, since | had signed the agreements directly
with Zenith by myself, and in turn | had paid Zenith the

total amount of €68,734.61 as explained above;

18. Therefore, when Zenith failed to deliver the goods,
the client started prosecuting me to refund the amount,

which he had paid me;

19. Because of these circumsntaces and also because
Zenith was alleging that it was unable to send money to
my accounts, | had instructed Zenith to transfer the
refunds directly to the client, so as to make sure that the
refunds — which Zenith had to pay me, and which | had
to pay to the client — will reach the client as soon as

possible;

34.Jidher ghalhekk illi r-rikorrent kellu ftehim, fejn il-klijent tieghu kien jghaddi
I-pagament lilu, u hu, bhala I-persuna illi kellha relazzjoni kuntrattwali mas-

socjeta’ konvenuta, kienet tghaddi I-pagament lis-so¢jeta’ konvenuta, izda

9 A fol 34 tal-process
10 A fol 177 tal-process
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b’ghaxra fil-mija (10%) ingas, liema persentagg kien jirrapprezenta |-
commission illi huwa kien jiehu fuq is-somma dovuta lis-socjeta’

konvenutall;

35.Ghaldagstant, filwaqt illi huwa minnu illi mill-korrispondenza esebita mir-
rikorrent bhala Dok Z a fol 206 et seq tal-process ir-rikorrent jidher illi
gieghed jinsisti ma’ Luca Pongiluppi, Direttur tas-socjeta’ konvenuta,
sabiex il-flus jghaddu direttament ghand il-klijent tar-rikorrent, din il-Qorti
tqis illi kkunsidrat il-fatt illi (a) ai termini tal-ftehim illi kellhom il-partijiet
bejniethom, kien ir-rikorrent illi kien marbut jghaddi I-pagament lis-socjeta’
konvenuta ghax-xoghol ordnat, u (b) skont il-proof of payments annessi
mar-rikors promotur u suriferiti, il-hlasijiet effettivament saru mir-rikorrent

lis-so¢jeta’ konvenuta, ir-rikorrent ghandu interess Quridiku, dirett u

personali, leqgittimu u attwali rikjest sabiex jintavola |-kawza odjerna;

36.Inoltre, u minghajr pregudizzju ghall-premess, ghal kull buon fini jinghad
illi, minkejja illi, fit-tieni e¢cezzjoni minnha sollevata, is-so¢jeta’ intimata
tec¢cepixxi illi r-rikorrent kellu jressaq prova ta’ dak attwalment miftiehem
stante illi I-kuntratti esebiti mir-rikorrent huma bil-lingwa Russa u la |-istess
kuntratti u langas it-traduzzjoni tal-istess m’huma awtentikati, Luca
Pongiluppi fl-ebda punt tal-pro¢eduri ma jikkontesta dak premess mir-
rikorrent in kwantu jirrigwarda I-ftehim fuq iz-zewgq skritturi. Anzi, mistoqsi
in kontro-ezami min kien jikkuntratta ghas-socjeta’ konvenuta meta klijent
ikun Russu, Pongiluppi jwiegeb, “when we have a client a Russian client
we make a contract from a Russian lawyer in Russia”, b’dana ghalhekk illi
li kieku |-ftehim kien differenti minn dak premess mir-rikorrent, is-so¢jeta’
konvenuta kienet iggib prova illi I-ftehim kien effettivament differenti,
specjalment meta wiehed jikkonsidra illi ssollevat e¢cezzjoni fdan ir-
rigward. Barra minn hekk, din il-Qorti rat illi fil-korrespondenza esebita mir-
rikorrent u mhux kontestata mis-socjeta’ konvenuta, Luca Pongiluppi kien

gal lir-rikorrent:

11 Vide para 9 u 10 fl-affidavit tieghu a fol 176 tal-process
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| have now received a communication from my bank
headquarters. The 2 transfers will be sent back and my
account blocked for checks on movements to and from
Russia. They ask me to provide my clients’ payment
documents as well. The account is reported because in
a week | made two transfers to the same recipient as a
refund to a company that had never sent me anything.

The incoming money came from you, and now I’'m

writing a refund to a company. | now have to prove that

this is not about money laundry. Really a disaster.?

37.Din hija ammissjoni ¢ara, fil-fehma tal-Qorti, da parti ta’ Luca Pongiluppi,
illi irrispettivament minn dak illi kien gie pattwit mill-partijiet fiz-zewg skritturi
annessi mar-rikors promotur, kien ir-rikorrent illi ghadda I-pagament lis-
so¢jeta’ konvenuta, u s-socjeta’ konvenuta kienet issa qged tipprova
tirrifondi s-somma mhallsa mir-rikorrent lil terz, fug struzzjonijiet tas-
socjeta’ konvenuta. Dan jikkorrabora dak sostnut mir-rikorrent, u cioe illi
kien hu stess illi kien obbligat jghaddi I-pagamenti lis-soc¢jeta’ konvenuta, u
ta struzzjonijiet lis-socjeta’ konvenuta sabiex tghaddi r-rifuzjoni direttament
lill-klijent tieghu sabiex jissimplifika sitwazzjoni illi jidher illi kienet ged

tikkomplika ruhha;
38.Ghaldagstant, fid-dawl tal-premess, din il-Qorti tqis illi -ewwel ec¢ezzjoni

sollevata mis-socjeta’ konvenuta ghandha tigi respinta, filwaqt illi t-tieni

eccezzjoni sollevata mis-socjeta’ konvenuta sejra titgies bhala sorvolata.

II-Mertu tal-Kawza Odjerna

39.Rigward il-mertu, is-socjeta’ konvenuta tissolleva zewg ec¢¢ezzjonijiet ohra:

(@) llli I-ftehim ma setax jigi esegwit stante nuqqas da parti tal-klijent; u

12 Vide messagg spedit nhar it-28 ta’ Mejju 2021 £12:09, a fol 210 tal-process (emfasi tal-Qorti)
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(b) i I-pagamenti maghmula lill-klijent mis-socjeta’ konvenuta huma aktar

minn dak indikat fir-rikors promotur;

40.Din il-Qorti rat illi, fir-rigward tal-ewwel e¢¢ezzjoni ma ngabet I-ebda prova

da parte tas-socjeta’ konvenuta. Infatti, is-socjeta’ konvenuta sejset il-provi
taghha, fil-maggor parti, fuq |-e¢cezzjoni tal-karenza t'interess guridiku, u
dan a skapitu tal-ec¢ezzjonijiet |-ohra minnha sollevata. Din il-Qorti

ghalhekk hija tal-fehma illi din il-e¢¢ezzjoni wkoll ghandha tigi respinta;

41.Fir-rigward tal-pagamenti maghmula mis-soc¢jeta’ konvenuta, din il-Qorti

rat illi r-rikorrent isostni fl-affidavit tieghu2 illi:

16. In March 2021, Zenith returned the amount of €9,000;
in June 2021, Zenith returned the amount of €5,000
(DOK: VTZ4); in August 2021, Zenith returned the
amount of €9,000 (DOK: VTZ5); and in October 2021,
Zenith returned the amount of €4,500 (DOK: VTZ6);

[...]

21. Therefore, from the total amount of €68,734.61 | paid
to Zenith, one must reduce the value of the
abovementioned coffee table in the amount of €1,185
together with the total amount of €27,500, which Zenith
refunded to me by paying directly to the client, as
explained above, which leaves a balance of €40,049.61

that is due to me;

42.Madanakollu, Luca Pongiluppi jesebixxi zewg transfer confirmations, u
cioe transfer confirmation fis-somma ta’ €9,000 datata tlettax (13) ta’ Mejju
2021 (Dok X1 a fol 265 tal-process)!4, u transfer confirmation fis-somma
ta’ €9,900 datata sebgha (7) ta’ Mejju 2021 (Dok X2 a fol 266 tal-process).

13 A fol 176 tal-process
14
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Dawn iz-zewq transfers jirrizultaw ukoll mill-korrespondenza esebita bhala

Dok Z a fol 206 tal-proc¢ess, fejn jinghad:

13.05.2021, 17:53 — Luca Pongiluppi : There are not
approval problem, just a matter of time. | made 7 may at
the same details. Tomorrow | will check again.

13.05.2021, 21:24 — Valery Zhogolev: Luca, did you send

the next payment today?

13.05.2021, 21:27 — Luca Pongiluppi: Yes, | wait for

receipt cause was late in the afternoon.

43. Madanakollu, hekk kif jirrizulta mill-messagg riprodott aktar ‘il fug, spedit
lir-rikorrent minn Luca Pongiluppi nhar it-28 ta’ Mejju 2021, Luca
Pongiluppi gie informat illi “The 2 transfers will be sent back and my
account blocked”, b’dana ghalhekk illi din il-Qorti tifhem illi dawn it-
transazzjonijiet ma sehhux. Ghaldagstant, din il-Qorti ma tarax illi ghandha

tnaqqas dawn iz-zewg pagamenti mill-ammont pretiz mir-rikorrent;

44.Ghaldagstant, fid-dawl tal-premess, ikkunsidrat il-fatt illi r-rikorrent gab
prova illi huwa kien ghadda I-pagamenti lis-socjeta’ rikorrenti fis-somma
globali ta’ €68,734.61, illi minnha mhux qgieghed jippretendi rifuzjoni fis-
somma globali ta’ €28,685, gie sodisfacentement pruvat, fil-fehma tal-
Qorti, illi huwa dovut lilu bilan¢ fis-somma ta’ €40,049.61, b’danalilli t-talbiet
rikorrenti jisthoqqilhom jintlagghu;

45.F’dak illi jirrigwarda I-imghax, din il-Qorti tqis illi I-imghax ghandu jiddekorri
mid-data illi fiha kellha tigi esegwita |-obbligazzjoni, u dan ai termini tal-
Artikolu 1141(1) tal-Kap 16; madanakollu, din il-Qorti rat illi I-ahhar
pagament, skont ir-rikorrent, ghadda f'Ottubru 2021. Ghaldagstant, din il-
Qorti mhix ser tordna illi I-imghaxijiet jiddekorru mit-tlieta (3) ta’ Frar 2020

kif pretiz mir-rikorrent fir-rikors promotur, izda mill-ewwel (1) ta’ Novembru
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2021, sad-data tal-effettiv pagament. Dan bir-rata ta’ tmienja fil-mija (8%)
skont il-ligi.

Decide

46.Ghal dawn il-motivi, il-Qorti tagta’ u tiddeciedi billi:

(1) Tastjeni milli tiehu konjizzjoni tal-ewwel talba rikorrenti stante illi

giet sorvolata fil-mori tal-kawza;

(i) Tilga’ t-tieni talba u tiddikjara illi s-socjeta’ konvenuta hija debitri¢i
tal-attur fis-somma ta’ erbghin elf, disgha u erbghin Ewro u wiehed
u hamsin ¢entezmu (€40,049.51);

(i)  Tilga’ t-tielet talba u tikkundanna lill-kumpanija konvenuta sabiex
thallas lill-attur is-somma ta’ erbghin elf, disgha u erbghin Ewro u
wiehed u hamsin ¢entezmu (€40,049.51), bl-imghaxijiet fir-rata ta’
tmienja fil-mija (8%) dekorribbli mill-1 ta’ Novembru 2021, sad-data

tal-pagament effettiv.

Bl-ispejjez, komprizi dawk tal-ittra uffi¢jali tal-20 ta’ Settembru 2021, kontra

s-socjeta’ konvenuta.

Mogrija.

Onor Imhallef Dr Audrey Demicoli LL.D.

Christabelle Cassar

Deputat Registratur
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