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QORTI TAL-APPELL

IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF GIANNINO CARUANA DEMAJO
ONOR. IMRALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tnejn, 28 ta’ April 2025

Numru: 1
Rikors numru: 814/2014/1 NC

Ordni ta’ referenza lill-Qorti tal-Gustizzja tal-Unjoni Ewropeja skont I-
Artikolu 267 tat-Trattat dwar il-Funzjonament tal-Unjoni Ewropea fil-
proc¢eduri pendenti quddiem il-Qorti tal-Appell bejn:

Dr Shaheryar Ghaznavi fil-kapacita tieghu ta’ prokuratur specijali
tad-Dipartiment tal-Litigazzjoni tal-Istat tal-Libja in rapprezentanza

tal-Istat tal-Libja

Dr Simon Micallef Stafrace u I-P.L. Peter Paul Sammut li b’digriet
tad-9 ta’ Ottubru, 2014 gew appuntati Kuraturi Deputati biex
jirrapprezentaw l-eredi mhux maghrufa ta’ Mutassam Gaddafi
maghruf ukoll bhala Mutassim Billah Abuminyar Gaddafi, li hu
maghruf ukoll bhala Muatasimbllah Muammar Abuminyar,
Muatassim Qadhafi, Moatassam Ghaddafi li hu maghruf ukoll
bhala Dr Muatasimballah Abumi,
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u b’digriet tas-27 ta’ Frar, 2015 [-Avukat Charilos Oikonomopoulos
assuma |-atti ta’ dawn il-proceduri fil-kapacita tieghu ta’
mandatarju specjali ta’ Safiya Ferkash Mohammed bhala wahda
mill-eredi prezunti ta’ Mutassam Gaddafi, u limitatament sa fejn
kienu geghdin jirrapprezentaw I-interessi tal-imsemmija Safiya
Ferkash Mohammed bhala wahda mill-eredi prezunti ta’ Mutassam
Gaddafi, il-hatra tal-Kuraturi Deputati Dr Simon Micallef Stafrace u
|-P.L. Peter Paul Sammut giet revokata contrario imperio
u
Capital Resources Limited (C 50047) ghal kwalsiasi interess li
ghandha jew li jista’ jkollha fil-pro¢eduri odjerni u
b’nota tal-20 ta’ Marzu 2015, Dr Charilos Oikonomopoulos assuma

|-atti fisem Capital Resources Limited bhala Kuratur Deputat

1. ll-partijiet f'din il-kawza Ccivili huma I-Istat tal-Libja bhala [-attur,
filwagt li I-konvenuti huma kuraturi li nhatru mill-qorti sabiex
jirrapprezentaw il-wirt ta’ Mutassam Gaddafi, mandatarju ta’ omm il-
mejjet bhala wahda mill-werrieta prezuntivi tieghu, u I-kumpanija Capital

Resources Limited (C50047) registrata fMalta.

2. It-talba ghal decizjoni preliminari tirrigwarda I-interpretazzjoni tal-
Art.1(1) tar-Regolament (KE) nru 864/2007 tal-Parlament Ewrope u tal-
Kunsill tal-11 ta’ Lulju 2007 dwar il-ligi applikabbli ghall-obbligazzjonijiet

mhux kuntrattwali (Ruma II).
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In-natura tal-kawza.

3. B'din il-kawza i |-Istat tal-Libja fetah fil-Qorti Civili, Prim’Awla fis-
17 ta’ Settembru 2014 gieghed ifittex dikjarazzjoni li I-gid tal-mejjet li
jinsabu f'Malta fismu jew fisem terzi, kienu geghdin jinzammu bi ksur tal-
Ligijiet tal-Libja u ghalhekk ghandhom jinghataw lill-Istat tal-Libja, inkluz
li tawtorizza t-trasferiment tal-ishma fis-so¢jeta intimata Capital

Resources Limited (C50047) lill-Istat tal-Libja.

4. ll-kuraturi wiegbu li m’ghandhomx taghrif dwar il-fatti u jirrizervaw

li jipprezentaw twegiba motivata ladarba jkunu jafu X’inhuma I-fatti.

5. L-Avukat Charilos Oikonomopoulos ghal Safiya Ferkash

Mohammed wiegeb li:

i. “ll-qgorti m’ghandhiex gurisdizzjoni skont I-artikolu 742 tal-Kap. 12;

. Ghandha tinghata prova li I-mandatarju li gieghed jidher ghall-
Istat tal-Libja hu awtorizzat;

iii. Ghandha tinghata I-prova li l-attur kellu I-istatus ta’ Stat fkull
zmien u fin-nuggas il-konvenut nomine ghandu jigi liberat mill-
osservanza tal-gudizzju;

iv. L-oneru tal-prova tal-ligijiet tal-Libja hu fuq I-attur nomine;

V. L-azzjoni hi preskritta skont l-artikolu 2153 tal-Kodiéi Civili;

Vi. Fil-meritu hu kontestat li I-mejjet akkwista gid illegalment;

Vil. Is-sentenza li nghata mill-High Court of Justice (Commercial

Court) fid-9 ta’ Marzu 2012 fl-ismiijet L-Istat tal-Libja u Capitana
Seas m’humiex konnessi ma’ din il-kawza u ma kinux
jikkoncernaw lill-mejjet;

vii.  Kull allegazzjoni ghandha tinghata prova dwarha u I-
pretensjonijiet tal-Istat tal-Libja huma infondati fil-fatt u fid-dritt;”

6. L-istess eccezzjonijiet inghataw mill-kumpanija konvenuta.
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7. B’sentenza tat-23 ta’ Ottubru 2017 I-Ewwel Qorti ¢ahdet I-ewwel

tliet eccezzjonijiet tal-Avukat Oikonomopoulos nomine.

8. Imbaghad b’sentenza finali tat-28 ta’ Gunju 2022 I-Ewwel Qorti

ddecidiet il-kumplament tal-e¢¢ezzjonijiet u t-talbiet tal-attur nomine billi:

“1. Tichad ir-raba’ (4) u I-hames (5) e¢cezzjoni ta’ I-Avukat Charilos
Oikonomopoulos nomine u tichad ukoll I-e¢¢ezzjonijiet I-ohra tieghu i
kienu ghadhom mhux decizi u dana sa fejn kompatibbli ma’ din is-
sentenza;

2. Tichad l-eccezzjonijiet tal-Kuraturi Deputati I-Avukat Simon Micallef
Stafrace u I-P.L. Peter Paul Sammut;

3. Tilga’ t-talbiet kollha tal-attur nomine hekk kif mitluba fir-Rikors Mahluf
u tordna r-restituzzjoni tal-assi mizmuma fisem Mutassam Gaddafi jew
fisem terzi u li jinsabu fMalta lill-Istat tal-Libja, b’dana illi:

o fir-rigward tat-tielet (3) talba, il-Qorti tinnomina lis-Certified Public
Accountant Stephen Balzan sabiex jiehu mizuri kollha necessarji
sabiex jitwettaq dak ordnat f'din is-sentenza, u

o fir-rigward tar-raba’ (4) talba, il-Qorti tinnomina lill-Avukat Dr. Mark
Anthony Mifsud Cutajar sabiex jirrapprezenta I-eventwali
kontumacdi u jidher fuq kwalsiasi ftehim rilevanti, dokumentazzjoni
uffi¢jali u/jew formoli ufficjali biex jirraprezenta kwalsiasi parti li
tista’ tkun assenti kull fejn jirrigwarda materji relatati mat-
trasferiment tal-ishma tas-socjeta’ konvenuta Capital Resources
Limited.

Bl-imghax skont il-ligi jithallas minn I-Avukat Charilos Oikonomopoulos
nomine u bl-ispejjez kollha ta’ dawn il-pro¢eduri, inkluz dawk relatati
mas-sentenza preliminari moghtija fit-23 ta’ Ottubru 2017, jithallsu minn
I-Avukat Charilos Oikonomopoulos nomine b’dan li I-ispejjez tal-Kuraturi
Deputati Dr. Simon Micallef Stafrace u I-P.L. Peter Paul Sammut u kif
ukoll tas-Certified Public Accountant Stephen Balzan u ta’ I-Avukat Dr.
Mark Anthony Mifsud Cutajar kif hawn fuq nominati ghandhom jithallsu
provvizorjament mill-attur nomine.”
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9.

Permezz ta’ rikors tal-appell ipprezentat fil-21 ta’ Lulju 2022, il-

konvenut Oikonomopoulos nomine appella miz-zewd sentenzi fejn

IImenta in kwantu I-Ewwel Qorti:

10.

Cahdet l-ewwel edééezzjoni dwar in-nuggas ta
gurisdizzjoni tal-Qrati Maltin biex jisimghu u jiddeciedu I-

kawza;

Cahdet |-e¢éezzjoni li I-kawza hija preskritta skont I-

Artikolu 2153 tal-Kodi¢i Civili;

Ikkonkludiet illi t-talbiet attrici kellhom jigu milqugha a bazi
tal-applikazzjoni tal-Ligi Numru 10 tal-1973 (the Purge

Law) kif ukoll il-Ligi Numru 3 tal-1986;

Applikat il-ligijiet penali Libjani li gew invokati mill-attur
nomine ghar-rimedji mitluba, kif ukoll dwar il-mod Ii

applika u interpretat il-ligi Libjana ghall-fatti tal-kaz.

Ghalhekk talab lil din il-Qorti sabiex:

“tirriforma s-sentenza moghtija mill-Prim’ Awla tal-Qorti Civili fil-kawza
fl-ismijiet premessi fit-23 ta’ Ottubru 2017 li permezz taghha cahdet I-
eccezzjoni ta’ nuqqas ta’ gurisdizzjoni sollevata mill-Avukat Charilos
Oikonomopoulos nomine, prevja l|-akkoljiment tal-istess eccezzjoni
sollevata minnu dwar in-nuqqas ta’ gurisdizzjoni, u kwindi tilliberah mill-
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11.

osservanza tal-giudizzju, u fin-nuqgqas ta’ dan u subordinatament, din
I-istess onorabbli Qorti thassar u tirrevoka is-sentenza moghtija mill-
Prim’ Awla tal-Qorti Civili fil-kawza fl-ismijiet premessi tat-28 ta’ Gunju
2022 prevja l-akkoljiment tal-ec¢¢ezzjonijiet sollevati mill-istess
appellanti u c¢-¢ahda tat-talbiet attrici, bl-ispejjez taz-zewg istanzi
kontra l-attur nomine appellat.”

Permezz ta’ risposta pprezentata fis-26 ta’ Awwissu 2022 |-attur

nomine wiedeb illi s-sentenzi appellati huma gusti u jimmeritaw konferma

u ghalhekk I-appell ghandu jigi mi¢hud bl-ispejjez kontra I-appellant.

12.

FI-1 ta’ Settembru 2022 ipprezentaw ukoll risposta Dr Simon

Micallef Stafrace u I-PL Peter Paul Sammut bhala kuraturi deputati in

rapprezentanza tal-eredi mhux maghrufa ta’ Mutassam Gaddafi fejn

fissru fejn u ghalfejn ma jagblux mas-sentenza appellata.

13.

dawn:

[I-fatti princ¢ipali li jirrizultaw mill-provi li ressqu I-partijiet huma

I ll-konvenut Mutassam Gaddafi twieled fil-Libja fil-5 ta’
Dicembru 1974 u kien ir-raba’ iben tal-mexxej Libjan Muammar

Gaddafi u I-konvenuta Safiya Ferkash Mohammed;

1vol. | fol. 7, Vol. Il fol. 323, Vol. VI 1023
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il. Wara li ggradwa minn Kullegg Militari? fit-30 ta’ Awwissu
1998 kien appuntat ufficjal mal-armata Libjana®. Fl-1ta’ Settembru
1999 inghata promozzjoni ta’ kaptan u b’rizoluzzjoni ohra mahruga
ftit jiem wara gie promoss lieutenant colonel®. B’'mod formali, dawn
it-titoli inghataw lil Gaddafi minn Presidenti esteri waqt zjara fil-
Libja fl-okkazjoni ta¢-celebrazzjoni tar-Revoluzzjoni ta’ Settembru.

Madanakollu, kienu promozzjonijiet effettivi fl-armata Libjana®;

iii. Bejn [-2003 u 1-2004 Gaddafi rregistra kumpanija fMalta bl-

isem ta’ Mezen International Limited®;

iv. L-ahhar salarju li I-konvenut Gaddafi r¢ieva mill-Armata

Libjana kien f'Settembru 20057 fl-ammont ta’ 356 dinar;

V. Skont dokumenti mahruga mill-Armata Libjana, minn
Settembru/Ottubru 20058 il-konvenut Gaddafi nhatar bhala

National Security Advisor mill-General Popular Committee® u

2Vol. Vfol. 1131

3Vol. IV fol. 987, 1000

4Vol. IV fol. 987, 1000, Vol. V fol. 1131

5Vol. VI fol. 978, Vol. V fol. 1131, 1132

6 Vol. VI fol. fol. 854, 1022

“Vol. VI fol. 996, 998, 1000

8 Ghalkemm Mohamed Mustafa Sadri, Adviser tal-Armata, xehed (ara Vol. V fol. 1130) i I-
konvenut Gaddafi gie trasferit mill-militar ghan-National Security Council fl-2007, it-traduzzjoni
tad-dokument minnu esebit (ara Vol. V fol. 1159 — 1160) tikkonferma li I-hatra ta’ Gaddafi bhala
National Security Advisor saret f Settembru tal-2005

9Vol.VI fol. 1000, Vol. V fol. 1162
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allegatament kien jithallas mill-General Popular Financial

Committeel?;

Vi. Fis-17 ta’ Awwissu 2009 kien promoss ghar-rank ta’

Brigadier / General'!;

vii.  Fix-xhieda tieghu tal-5 ta’ April 2019 I|-Avukat Charilos
Oikonomopoulos xehed li I-konvenut Gaddafi sar attivament
involut ‘in Libya’s affairs’ fl-2009/2010%2. Jghid li gqabel dak il-
perjodu Gaddafi kien jahdem bhala negozjant u bhala tali jsiefer u
mhux bhala rapprezentant tal-Gvern Libjan. Jinsisti li Gaddafi ma
kellu ebda kariga fil-Gvern u I|-hatriet li kellu fl-armata mhumiex
prova kuntrarja ghaliex kwazi kull ragel Libjan kien registrat fl-

armatals;

vii. Fix-xhieda tieghu tat-2 ta’ Dicembru 2019 [|-Avukat
Charilos Oikonomopoulos xehed li ha zball meta gal li I-konvenut
Gaddafi serva I-Gvern Libjan bejn 1-2009 u 1-2010%. Jghid li
Mutassam Gaddafi assuma r-rwol ta’ National Security Advisor

bejn 1-2006 / 2007 sal-bidu tal-2010 izda mbaghad irrezenja /

10 Ara Vol. VI fol. 996, 1002

11 vol. IV fol. 987, 1000, Vol. V fol. 1133, 1162, 1163
12 yol. VI fol. 1054

13 vol. VI fol. 1055

14 Vol. V fol. 1170 et seq.

15 Vol. V fol. 1173
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tke¢ca ghaliex kellu xi jghid ma’ missieru u wara gie Malta ghal
xahar. L-istess xhud jghid li ftit ta’ zmien wara r-relazzjoni ma’
missieru trangat, izda Mutassam Gaddafi gqatt ma rega’ assuma I-
kariga tieghu bhala national security advisor ghaliex bdiet ir-

rivoluzzjoni. Zied jghid li:”

“‘when he became national security advisor, nobody told me that
he was in the army. Everybody said that he was serving the
Government. It was a political post, the national security advisor
was not a military post ... he was living the life of an extraordinary
business person. Everybody was calling him Doctor ...”;16

IX. In kontro-ezami Lisa Jacqueline van Goinga, allegatament

il-mara ta’ Mutassim Gaddafi, ukoll iddeponiet illi:

‘he (Matassam Gaddafi) resigned from national security advisor
in the end of two thousand and nine (2009). After the United
Nations assembly, he went with the leader to New York. He had
his famous speech, for a very long time. After that he had
disagreement with the Prime Minister, end of two thousand and
nine (2009) he spent his time with me travelling. He went to
Mecca as well because he was trying to find himself and to feel
peaceful. He was very sad because he had no place in the
Government ..."t"

“.. then in two thousand and eleven (2011), the uprising began in
February, and he went to protect his country.”8

x. Fit-28 ta’ Gunju 2010 giet registrata s-socjetd konvenuta
Capital Resources Limited li ghandha bhala uniku direttur,

azzjonist, rapprezentant legali u gudizzjarju, u segretarju lill-

16 \ol. V fol. 1175
17 Vol. VI fol. 1460
18 Vol. VI fol. 1465
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“‘Muatasmbllah Mummar Abuminyar” identifikat bin-numru tal-

passaport 35590019;

xi. F’ ittra mibghuta mill-awditur Joseph Sammut lill-Bank of
Valletta gie cCertifikat illi:
‘the sole shareholder / director / secretary of Mezen
International Ltd — original Libyan Passport No B/001897 —
Is the same person as the sole shareholder / director /
secretary of new company Capital Resources Ltd — Libyan
Passport No 3565900.”

xii. L-istess awditur xehed illi I-assi ta’ Mezen Ltd kienu gew

kollha trasferiti lill-kumpanija Capital Resources Limited?’;

xiii. Il-kontijiet ta’ Mezen International Ltd mal-Bank of Valletta

kienu dawn:

a. EUR Account?® li nghalaq fit-30 ta’ Gunju 2010

b’bilan¢ ta’ €55,629,914.0122. Dawn kienu flejjes li Mezen

International Limited faddlet minn Settembru 2006 sal-
ahhar ta’ Gunju 2010%. L-ewwel kreditu f'dan il-kont kien

pagament ta’ kwazi zewg miljuni minghand ‘Holding Libya

19Vol. | fol. 106 et seq., Vol. lll fol. 453 et seq
20 Vol. VI fol. fol. 855

21 Vol. V fol. 1190 et seq.

22Vol. V fol. 1199

23 Vol. V fol. 1185 - 1199
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Co.’?4, Fis-snin sussegwenti ma kienx hemm wisq attivita

fl-istess kont sakemm fDicembru 2009 dahal inward

transfer ta’ €1,111,111 ‘National Security Co ... Being

Payment of Consultants Services?. Fl-istess kont dahlu

wkoll pagamenti minn ghadd ta’ kumpaniji ohra
rapprezentanti hlas ta’ invoices u depoziti sostanzjali
(€27,000,000%° + €9,902,800.00%" + €7,517,000.0028)

gejjin minn ‘Moncada’;

b. GBP Savings Account?® li nghalaq fit-30 ta’ Gunju

2010 b’bilan¢ ta’ £3,006,936.923%°. Dawn kienu flejjes li

Mezen International Limited faddlet minn Ottubru 2010
sal-ahhar ta’ Gunju 2010. Fil-maggior parti tali bilan¢
(ossija minnhom £3,000,000.00) gej minn ‘Che Guevara
Insurance Claim / Lead Yacht Underwrites’. I-

kumplament huma interessi;

c. USD Current Account® li fit-30 ta’ Gunju 2020 gie

migbud minnu I-bilan¢ shih ta’ $21,440,606.54%?, somma

24 \Jol
25 /ol
26 \/ol
27 \Jol
28 \/ol
29 ol
30 Vol
31 Vol
32 ol

.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.

1185
1192
1195
1197
1198
1200
1203

1204 et seq.

1227
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li Mezen International Limited faddlet minn Mejju tal-2002
sal-ahhar ta’ Gunju 2010% u inter alia tikkonsisti f depoziti
sostanzjali ($4,500,000 + $398,195.00) minn ‘Moncada
Ltd*. Wara li gie migbud il-bilan¢ ta’ $21,440,606.54, giet
depozitata f'dan il-kont is-somma ta’ $5,000,000 izda I-

istess giet migbuda fl-istess jum?3®;

d. EUR Savings Account®® li, fid-29 ta’ Settembru 2010,
ingibdet minnu s-somma ta’ €2,994,877.53%. Ghalkemm

dan il-kont ghadu miftuh, illum m’ghandux flus fih;

e. USD Savings Account® li nghalaq fis-6 ta’ April 2009

b’bilan¢ ta’ $57,273.71°°;

f. USD fixed account* li fLulju 2010 inghalaq wara li

ngibdet minnu s-somma ta’ $12,441,663.624*;

33 Vol
34 Vol
35 Vol
36 Vol
37 Vol
38 Vol
39 Vol
40 \/ol
41 /ol

.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.
.V fol.

1204 -

1227
1228
1239
1239
1245
1266
1308
1338

1227
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g. Business loan ta’ €5,500,000 li nhareg fApril 201042

u thallas ghal kollox fi Frar 201143,

xiv. Rapprezentanti tal-Bank of Valletta kkonfermat* illi s-
soc¢jeta konvenuta Capital Resources Limited tiddetjeni sitt (6)

kontijiet bankarji mal-imsemmi bank, ossija:

a. Kont savings intestat bhala ‘Capital Resources
Account Visa Gold’ li nfetah fit-18 ta’ Gunju 2010 u ghadu
miftuh b’bilan¢ ta’ €122,770.10%°. Dawn huma flejjes li
gabel kienu credit balance fGold Card li harget fit-30 ta’
Gunju 2010 fisem Mutsambllah Abumenyar izda giet

immarkata lost without re-issue fl-20 ta’ Frar 201 146:

b. Kont savings intestat bhala ‘Capital Resources Visa
Platinum Account’ |i nfetah fit-18 ta’ Gunju 2010 u ghadu
miftuh b’bilan¢ ta’ €84,781.98%7. Dawn huma flejjes li
gabel kienu credit balance fPlatinum Card li harget fit-30
ta’ Gunju 2010 fisem Mutsambllah Abumenyar u nghalget

fit-28 ta’ Frar 201148;

42 Vol. V fol. 1365

43 Vol. V fol. 1366

44 \ol. lll fol. 464 et seq.

45 Dok. JB 4 Vol. Il fol. 601 et seq.
46 Dok JB 6 Vol. Il fol. 607 et seq.
47 Dok JB 5 Vol. Il fol. 604 et seq.
48 Dok. JB 7 Vol. Il fol. 616 et seq
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c. Kont savings fliri Sterlina li nfetah fit-28 ta’ Gunju
2010 u fit-30 ta’ Gunju 2010 giet depozitata fih is-somma

ta’ £3,006,936.924°. Dan il-kont ghadu miftuh u fih bilan¢

ta’ £3,015,992.98°;

d. Kont savings fDollari Amerikani li nfetah fit-28 ta’
Gunju 20105 u fit-30 ta’ Gunju 2010 giet depozitata fih is-

somma ta’ $21,440,606.54. L-istess ghadu miftuh u fih

bilan¢ ta’ $38,750,920.21°2

e. Kont savings fEwro li nfetah fit-28 ta’ Gunju 2010 u
fit-30 ta’ Gunju 2010 giet depozitata fih is-somma ta’

€55,629,914.01%3. L-istess ghadu miftuh u fih bilan¢ ta’

€56,327,144.31°* u

f. Buisness loan account, infetah fit-12 ta’ Awwissu
2010 u nghalaq fit-28 ta’ Frar 2011 pero gatt ma saru

tranzazzjonijiet fih.

49 Dok. JB 1 Vol. lll fol. 468
50 Dok. JB 1 Vol. Ill fol. 533
51 Dok. JB2 Vol. Il fol. 534 et seq
52 Dok. JB2 Vol. lll fol. 594
53 Dok. JB3 Vol. lll fol. 595 et seq.
54 Dok. JB3 Vaol. Il fol. 600
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xv. lIr-rapprezentanti tal-Bank of Valletta kkonfermat illi hija ma
sabet ebda kont mal-BOV personalment fisem il-konvenut
Mutassam Gaddafi / Mutassim Billah Abuminyar Gaddafi /
Muatasimbllah Muammar Abuminyar / Muatassim Qadhafi /

Moatassam Ghaddafi / Dr Muatasimballah Abumi®®;

xvi. Mid-dokumenti li hemm fl-atti jirrizulta li Gaddafi nqatel fl-20
ta’ Ottubru 2011.5% Skont Mohamed Mustafa Sadri, li xehed in
rapprezentanza tal-Ministeru tad-Difiza tal-Libja, Gaddafi kien

liebes ta’ suldat meta sparawlu®’;

xvii. B’rizoluzzjoni tan-Nazzjonijiet Maghquda numru 1970 tal-
2011 inter alia harget travel ban fil-konfront ta’ Mutassam Gaddafi
u l-assi tieghu gew iffrizati®®. Rapprezentant tas-Sanctions
Monitoring Board ghall-Ministeru tal-Affarijiet Barranin ta’ Malta
xehed illi n-natura tal-assi in kwistjoni jikkonsistu fil-kumpanija

konvenuta Capital Resources Limited®®;

xviii. Fis-sena 2012 il-Gvern tal-Istat tal-Libja wettaq ezerc¢izzju
sabiex jidentifika u jirkupra fondi, assi finanzjarji u rizorsi

ekonomici ohra li kienu gew miksuba / mizmuma abbuzivament

55 Vol. Il fol. 464 et seq.

56 Vol. | fol. 7, Vol. V fol. 1128, Vol. V fol. 1134
57Vol. V fol. 1134

58 Vol. Il fol. 638

59 Fol. Vol. Il fol. 638 et seq.
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minn persuni li kienu assocjati direttament jew indirettament mat-

tmexxija tal-ex regim Libjan;

xix. Fis-17 ta’ Settembru 2014 infethet din il-kawza. Mill-provi
ma rrizultax li nfethu xi proc¢eduri gudizzjarji gewwa I-Libja dwar

il-pretensjoni tal-Istat tal-Libja.

Raquni ghar-referenza.

14. Dwar il-meritu I-Qorti Civili, Prim’Awla ibbazat id-decizjoni fuq il-
ligi numru 10 tas-sena 2002 (The Purge Law) (fol. 917 et seq. tal-atti) u

I-ligi 3 tas-sena 1986 (From where have you got this ?)%° (fol. 967 et seq).

Ligi numru 3 tas-sena 1986.

15. ll-ligi numru 3 tas-sena 1986°' kienet promulgata gabel ‘The
Purge Law’. Skont il-preambolu ta’ dik il-ligi, ligi numru 3 tas-sena 1986
giet mehuda in konsiderazzjoni meta fl-2002 The General People’s
Congress ghadda I-Purge Law®2. Ligi li titratta dwar gligh jew benefi¢éju
illecitu, provenjenti inter alia minn “(1).... favoritism or threat or violation

of law or abuse of occupation or profession or status or influence or it is

60 Skont it-traduzzjoni bl-Ingliz li hemm fl-atti, dan hu t-titolu ta’ ligi numru 3 tas-sena 1986.
61 Vol. IV fol. 967 et seq.
62 \ol. IV fol. 917 et seq.
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of unknown source or cause or is not commensurate with the person’s

legitimate resources”.

16. L-Artikoli 1 sa 3 ta’ dik il-ligi jiddefinixxu reati. L-Artikolu 4
imbaghad jistabbilixxi I-pieni relattivi. L-Artikolu 5 ukoll jiddefinixxi reati u

I-piena ghall-istess. Imbaghad I-Artikolu 6 jipprovdi:

“The court shall order the restitution of funds which are proved to be
illicitly gained and the Public Treasury shall have the said funds as a
right which shall be collected by administrative means prescribed for the
collection of public funds.”

Ligi numru 10 tal-2002 (Purge Law).%3

17. Din il-ligi ghandha I-iskop li tizgura li ufficjali pubbli¢i u impjegati
tal-Istat, fosthom ‘the armed members of the nation’, ma juzawx /
jabbuzawx mill-pozizzjoni taghhom biex jaghmlu gwadan illecitu ta’ /

minn fondi pubblici.

18. Skont I-Artikolu 6:

“Money or commission shall be deemed stealing or illicitly gained, if it is
obtained by any of the aforementioned entities that are subject to the
provisions of this law, WHETHER for himself for someone else, by
means of abusing his position or misusing his authority or BY nepotism
or threat or influence whether directly or indirectly, or IF the gain is
generated through currency trading or trading in the basic commodities
OR other economic activities legally prohibited.Any growth in the
financial disclosure after gaining office or status shall be deemed
stealing and illicit gain when the said growth is not commensurate with
any of aforementioned entity’s sources or those of his wife or his minor

63 Vol. IV fol. 917
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children and FOR WHICH he is unable to prove the lawful source OF
the said growth.Any money or material advantage shall be deemed
stealing or illicit gain when it is obtained by aforementioned provisions
of the law.”

19. Min hu soggett ghal dik il-ligi ghandu jissottometti, entro t-termini
stabbiliti, financial disclosure ghalih innifsu, ghal martu u wliedu minuri.
Dawn jigu ezaminati minn ‘Purification Committees” li ghandhom ukoll I-
obbligu li jezaminaw ilmenti dwar gwadan illecitu, jaghmlu
investigazzjonijiet ulterjuri u finalment jippreparaw rapport dwar |-ezitu
tal-investigazzjoni, l-azzjoni mehuda u r-ragunijiet ghal hekk (Artikoli 7 u

8).

20. Skont I-Artikolu 9, jekk jirrizulta suspett ta’” gwadan illecitu jew i
giet mistura informazzjoni, il-Kumitat ghandu jirreferi dan lill-Public
Prosecutor’s Office biex jinvestiga u jiehu azzjoni. F’dan il-kuntest I-

Artikolu 12 jipprovdi illi:

“The Public Prosecutor’s Office may request to include in the civil part
of the lawsuit the spouse and the children or anyone else whom the
Office finds benefitted from illicit gain to issue a verdict of restitution,
which shall be final. The restitution of the money shall be equal to the
amount obtained as illicit gain. The Public Prosecutor’s Office may
request to include any person who collaborated with accused person in
obtaining the illicit gain or colluded to hide it’s proceeds. A verdict of
restitution shall be issued and shall include all the concered parties”.

21. M’hemmx dubju li skont din il-ligi, l-azzjoni principali kontra |-
akkuzat hi ta’ natura kriminali (ara wkoll |-Artikoli 14, 18, 23, 24, 25, 26,
27). Ovvjament proceduri kriminali kontra Gaddafi ma setghux jittiehdu

ghaliex mejjet. Li ghamel I-attur nomine hu li fetah kawza civili fMalta u
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bbaza I-pretensjoni tieghu fuq dak li tipprovdi I-ligi Libjana. L-ghan ahhari

wara |-kawza hu sabiex I|-Istat Libjan jirkupra |-flus li Gaddafi ddepozita

f’kont bankarju fMalta fisem kumpanija registrata fMalta li fiha hu kien I-

azzjonist. Flus li I-Istat Libjan isostni li hu gligh illecitu li Gaddafi ghamel

bi ksur tal-ligi Libjana. L-attur nomine jrid li I-grati Maltin japplikaw |-

imsemmija ligijiet tal-Istat Libjan, li [-appellanti jsostnu li huma ta’ natura

kriminali.

22.

23.

L-Artikolu 11(3) jipprovdi:

“Death shall not prevent the restitution of the money obtained from illicit
gain, even after the said money have been relinquished to the heirs if
the restitution is established by a decision issued by the People’s Court”.

Hadd mill-partijiet ma pprezenta opinjoni legali dwar |I-

interpretazzjoni tal-ligijiet tal-Istat Libjan.

24.

Regolament 864/2007 (Ruma 1) jitratta dwar il-ligi applikabbli

ghall-obbligazzjonijiet mhux kuntrattwali. L-Art. 1 jipprovdi:-

25.

“1. Dan ir-regolament ghandu japplika, f'sitwazzjonijiet li jinvolvu kunflitt
ta’ ligijiet, ghall-obbligazzjonijiet mhux kuntrattwali fmaterji Civili u
kummercjali. Huwa ma ghandux japplika b’mod partikolari ghal materji
fiskali, doganali u amministrattivi jew ghar-responsabbilta’ ta’ I-Istat ghal
atti u ommissjonijiet fl-ezeréizzju tal-awtorita’ ta’ I-Istat (‘acta iure
imperii’)”.

B’mod preliminari jrid jigi determinat jekk |-imsemmi regolament

japplikax. Dan fis-sens jekk il-kwistjoni hijiex materja Ccivili jew
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kummercjali, skont I-Art. 1(1) tal-imsemmi Regolament, u hijiex materja

amministrattiva. Materja ta’ interpretazzjoni ta’ ligi tal-Unjoni Ewropea.

26. Ghalkemm il-Qorti tat [-opportunita lid-difensuri tal-partijiet sabiex
jaghmlu sottomissjonijiet dwar hemmx htiega li ssir referenza preliminari
lill-Qorti tal-Gustizzja Ewropea, mis-sottomissjonijiet li saru ma galu xejn
li jista’ jikkonvinéi lill-Qorti li m’hemmx bzonn. Sahansitra, |-attur nomine
gal Ii jekk din il-gorti hi tal-fehma li hemm il-htiega li ssir, ghandha ssir u

m’ghandux sottomissjonijiet X’ jaghmel.

Domandi lill-Oorti tal-Gustizzja Ewropea.

Ghaldagstant, il-Qorti tordna li ssir referenza preliminari lill-Qorti tal-
Gustizzja Ewropea ghal decizjoni preliminari taht I-Art. 267 tat-TFEU

dwar jekk:

1. ll-kuncett ta’ ‘materji Civili u kummercjali’ fl-Art. 1 tar-Regolament
864/2007 jinkludi pretensjoni bhal dik li ghamel I-Istat tal-Libja taht
l-imsemmija ligijiet biex jirkupra gid li hawn fMalta tal-mejjet

Mutassim Gaddafi?

2. L-e¢cezzjoni ta’ materji amministrattivi li jissememw fl-art. 1 tar-

Regolament 864/2007 tinkludi pretensjoni bhal dik li ghamel I-Istat
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tal-Libja taht I-imsemmija ligijiet biex jirkupra gid li hawn f'Malta tal-

mejjet Mutassim Gaddafi?

. Jekk ir-regolament 864/2007 japplika ghall-kaz in ezami, X'inhi d-

distinzjoni bejn I-obbligazzjoni li tirrizulta minn delitt jew kwazi delitt
civili (Artikolu 4(1) tar-regolament) u arrikkiment indust li tirrizulta
minn delitt jew kwazi delitt civili (Artikolu 10(1) tar-regolament)

fkaz bhal dak li ghandha quddiemha din il-Qorti?

Mark Chetculti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur

SS
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