App. Civ.613/2024/1

QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMRALLEF ROBERT G. MANGION
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar it-Tlieta, 8 ta’ April, 2025.

Numru 16

Rikors numru 613/2024/1

Martin Grima Ltd. (C-10890)
V.
1. Dipartiment tal-Kuntratti bhala l-awtorita kontraenti; u
2. Divizjoni tat-Tindif u I-Manutenzjoni (Cleansing and

Maintenance Division)

II-Qorti:

1. Din hija sentenza dwar appell imressaq mill-kumpanija Martin
Grima Limited, kontra decizjoni moghtija mill-Bord ta’ Revizjoni dwar

Kuntratti Pubbli¢i nhar il-5 ta’ Dicembru, 2024, li permezz taghha warrab
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l-oggezzjoni tal-kumpanija appellanti, u ddecieda li I-kriterji teknic¢i dwar
id-dags tal-vetturi kif mitluba fid-dokument tas-sejha ghall-offerti bin-
numru ta’ riferenza CT2175/24, ma tfasslux b’tali mod li jxekklu I-
kompetizzjoni b’mod artifi¢jali u ghalhekk mhux bi ksur tar-Regolamenti

dwar |-Akkwist Pubbliku (Legislazzjoni Sussidjarja 601.03).

Dahla

2. Nhar it-3 ta’ Lulju, 2024, id-Dipartiment tal-Kuntratti, fisem id-
Divizjoni tat-Tindif u I-Manutenzjoni, habbar sejha pubblika ghall-offerti bl-
isem ta: «CT2175/2024 - Tender for the Supply, Delivery and
Commissioning of Brand-New Multifunctional Compact-Sized Street
Washers for the Cleaning and Maintenance Division (Inclusive of

Maintenance Agreement).»

3. L-ghan wara din is-sejha huwa |i d-Divizjoni tat-Tindif u I-
Manutenzjoni tixtri hames vetturi §odda, tat-tip: «fully electric
multifunctional compact-sized street washers.» (ara |-ewwel paragrafu
tal-ewwel tagsima kif ukoll it-tieni paragrafu tat-tielet tagsima, tad-

dokument tas-sejha, fpagna 45 u fuq id-dahar ta’ pagna 51 tal-atti tal-

appell).

4. ll-kriterju tal-ghazla ghal din is-sejha huwa dak tal-orhos offerta li
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thares il-kriterji tekni¢i u amministrattivi (ara paragrafu 6.1 tal-ewwel
tagsima tad-dokument tas-sejha ghall-offerti, fuq id-dahar ta’ pagna 46

tal-atti tal-appell).

5. Fit-tielet tagsima tad-dokument tas-sejha (fuq id-dahar ta’ pagna
51 tal-atti tal-appell), lI-awtorita kontraenti fissret li I-vetturi offruti ghal din

is-sejha, ghandhom jissodisfaw ghadd ta’ kriterji teknic¢i, fosthom dawk li

gejjin:
«1.3 Vehicle dimensions —
- Maximum overall length 4100 mm (excluding attachments)
- Maximum overall width 1200 mm (excluding side mirrors)
- Have a wheelbase of not more than 1850 m (sic!)
1.4. Turning circle:
- Maximum 6.5 m curb to curb.»
6. Ftit tal-iem wara I|-pubblikazzjoni tas-sejha ghall-offerti, il-

kumpanija appellanti baghtet zew( talbiet ghal kjarifika, li gew imwiegba
mid-Direttur Generali tad-Dipartiment tal-Kuntratti, fit-12 ta’ Lulju, 2024,
kif gej:

«Question 1:

Reference is being made for the tender for MULTIFUNCTIONAL
COMPACT-SIZED STREET WASHERS. We have a question
regarding the specifications for this tender 1. The overall width of the
machine. There is a contradiction between 1.3 Vehicle dimensions -
Maximum overall width 1200 mm (excluding side mirrors) and 1.15
Spray Bar - v. be a minimum of 1325 mm wide. You can understand
that spray bar being requested is already more than the maximum
overall width. And this is to say that this is the minimum size being
requested so the spray bar can be more than this. So the question
would be which is the correct overall width?

Answer 1:
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Bidders are kindly requested to refer to the Section 3, Technical
Specifications and keep in view Clause 1.3 for the dimensions related
to the body of the vehicle, and Clause 1.15 related to the features of
the spray bar, and in particular, Clause 1.15 (v) for the width of the
spray bar.

Question 2:

Reference is being made for the tender for MULTIFUNCTIONAL
COMPACT-SIZED STREET WASHERS. We would like to ask
regarding Point 1.4 Turning Circle - Maximum 6.5 m curb to curb and
point 1.3 Vehicle dimensions - Have a wheelbase of not more than
1850m. The fact that short Wheelbase only have an affect the turning
Circle of the machine and nothing more. If the Turning circle being
requested in point 1.4 (6.5m max) is met by a machine that has a
slightly longer wheelbase. Why is the Wheelbase being restricted to
only 1850mm when alone it has no relevance and even though longer
the required turning circle curb to curb is still achievable?

Answer 2:

Bidders are kindly requested to keep in view Section 3 — Technical
Specifications Clause 1.3 which specifies the Vehicles Dimensions

including the Wheelbase, and Clause 1.4 which specifies the Turning
Circle.» (silta min-noti ta’ kjarifiki fpagni 55 u 56 tal-atti tal-appell).

7. ll-kumpanija appellanti ma kinitx kuntenta b’dawn it-twegibiet u fis-
16 ta’ Lulju, 2024, hija ressqet ittra ta’ oggezzjoni quddiem il-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i ghaliex qgieset li |-kriterji tekni¢i dwar il-
gies tal-vetturi, id-distanza ta’ bejn rota u ohra (wheelbase), u t-turning
circle, tfasslu b’tali mod li jxekklu I-kompetizzjoni u ghalhekk bi ksur tar-
Regolamenti dwar |-Akkwist Pubbliku. Bhala rimedju, il-kumpanija
appellanti talbet li dawk il-kriterji teknici jitnehhew, u jigu riveduti sabiex

jigu bhal dawk li ntalbu mill-istess awtorita kontraenti fis-sejha pubblika

ghall-offerti bin-numru ta’ riferenza CT 2407/2023.
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8. Bi twegiba wahda tat-22 ta’ Lulju, 2024, id-Divizjoni tat-Tindif u I-
Manutenzjoni u d-Dipartiment tal-Kuntratti ¢ahdu li huma fasslu I-kriterji
teknici inkwistjoni b’tali mod biex ixekklu I-kompetizzjoni. Fissru wkoll li r-
ragunijiet wara t-tfassil tal-istess kriterji tekni¢i kienu dawn li gejjin:

«i. Maximum width

a. The maximum width was selected as one of the base dimensions
for the machine, because these street washers are intended to work
in restricted spaces where it is difficult or impossible to manoeuvre
larger machinery.

b. Furthermore, it is a fact that when the spray bar is operating at a
swivel angle, the effective width of the washing path will be less than
when the spray bar is operating at 0° swivel i.e. perpendicular to the
machine axis. Therefore, the minimum length of the spray bar was set
such that it is longer than the width of the machine body in order to
ensure that an adequate washing path width is always covered, EVEN
when the spray bar is operating at its maximum swivel angle of 45°.
c. A further consideration is that the maximum vehicle width set in
the technical specifications at a maximum of 1200mm is exclusive of
the side mirrors. However, as per VRT regulations, side mirrors are a
mandatory component for a licenced vehicle or item of road
machinery. Therefore, the mandatory addition of side mirrors would
bring the width of the machine on a par with the length of the spray
bar.

ii. Maximum Length

a. The maximum length specified in tenders CT 3039/2023 and CT
2407/2023 was set at 4500mm because this was deemed appropriate
for the desired size of road sweeper that the CMD was purchasing in
those two tenders. However, this tender is for a multifunctional
machine, and therefore in this case it was deemed best to specify the
length of the base of the machine at 4100mm, exclusive of the
additional length which the installation of any possible attachments
might imply.

iii. Turning Circle

a. The turning circle is specified by the Cleansing and Maintenance
Division in all calls for tender where it is deemed to be applicable. An
example of this is the call for tenders SPD8/2024/091 (Supply,
Delivery And Commissioning Of Brand New Fully Electric Vans With
Waste-Compacting Skip For The Cleansing And Maintenance
Division (Inclusive Of Maintenance Agreement). Furthermore, the
Contracting Authority reiterates that, to date, it has no information

Pagna 5 minn 35



App. Civ.613/2024/1

regarding the turning circle of the Jungo 3.0 machine which the
applicant states as being the machine he intends to bid with, Hence,
the Cleansing and Maintenance Division could not have amended the
technical specifications in such a way as to disadvantage the
applicant, as is being alleged by the applicant.

iv.Wheelbase

a.The machine being purchased, although specified as having to
possess multifunctional capabilities, is mainly intended as a street
washer. Therefore, in drafting the specifications, the Cleaning and
Maintenance Division has considered that the machine will be
carrying a maximum of 1550 litres of water which will be continuously
shifting in transit. The wheelbase of a water carrier is a very important
parameter in achieving the correct weight distribution of a liquid
carrier. It was therefore deemed important to specify the wheelbase
given that it has a significant impact on steering control and
manoeuvrability. 1850mm was considered an optimal maximum
wheelbase in relation to the maximum length of 4100mm as specified
in the tender document. A longer wheelbase may have rendered the

vehicle less manoeuvrable, especially when reversing.» (silta mehuda
minn pagni 41 u 42 tal-atti tal-appell).

9. B’decizjoni moghtija fil-5 ta’ Di¢embru, 2024, il-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i kkonkluda li I-kriterji teknici li ilmentat dwarhom il-
kumpanija appellanti ma tfasslux b’tali mod li jxekklu I-kompetizzjoni b’'mod
artifi¢jali, u ghaldagstant: (i) ¢ahad I-ilmenti tal-kumpanija appellanti; (ii)
iddecieda li I-kriterji tekni¢i attakkati mill-kumpanija appellanti
m’ghandhomx jigu mibdula jew imhassra; u (iii) ordna li d-depozitu mhallas
mill-kumpanija appellanti sabiex setghet tressaq I-oggezzjoni taghha

guddiemu ma kellux jintraddilha lura.

10. Ir-ragunijiet ewlenin li wasslu lill-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i ghal din id-decizjoni kienu dawn:
«This Board, after having examined the relevant documentation to this
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appeal and heard submissions made by all the interested parties
including the testimony of the witnesses duly summoned, will now
consider Appellant’s grievances as follows in their entirety.

Restrictions in the Tender’s Technical Specifications

a. The appellant laments that the provisions within the tender
document restricts the tender specifications after these were altered
to ensure that only one successful bidder of the first two tenders would
be technically compliant and awarded the tender. The appellant
alleges that the specifications stipulated in the tender document are
aimed at narrowing competition in full violation of the Public
Procurement Regulations and the European Directive.

b. Mr Carl Grima took the witness stand and under oath testified and
made an explanatory brief to the Board in relation to the vehicle
dimensions and proceeded with comparing the vehicle dimensions.
During the examination-in-chief he was asked whether there are any
other available vehicles in the market other than the one selected by
the Contracting Authority and he replied by stating that he is not aware
that such vehicles with the required specifications are available in the
European market. He added that those in the European market may
satisfy the technical specifications as required but may fall foul of other
requirements such as being single seaters or not articulated, unless
the vehicle come from the Chinese manufacturing market.

c. When Mr Grima was under cross-examination and asked whether
he tried to tap other markets such as the ones in China, same affirmed
that the company does not deal with vehicles manufactured from a
Chinese market.

d. Ing. Margaret Zammit was summoned to testify on behalf of the
Contracting Authority. Ing. Zammit testified under oath and stated that
she was involved in various aspects and in the drafting of the tender.
The specifications were designed specifically so that the vehicles in
qguestion could be used in a number of locations from wide roads to
restricted spaces such as the ones in Mdina and Vittoriosa. The
design of the specifications was specifically drafted in such a manner
to satisfy the needs and necessities of the Contracting Authority.

e. Ing. Zammit also stated that market research shows that there are
other vehicles in the market which also satisfy the technical
requirements of the tender. To this effect, same exhibited three (3)
documents substantiating her testimony.

f.  Clearly the appellant is invoking the violation of Regulation 39(3)
of the PPR which is also in line and mirrors Article 18 of the Public
Procurement Directive 2014/24/EU which stipulates the following:

«The design of the procurement shall not be made with the intention
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of excluding it from the scope of these regulations or of artificially
narrowing competition. Competition shall be considered to be
artificially narrowed where the design of the procurement is made with
the intention of unduly favouring or disadvantaging certain economic
operators.»

g. Sine qua non requisite, this Regulation presupposes proof of the
following essential elements:

- That the Contracting Authority had the intention of excluding it from
the scope of these Regulations;

- That the design was aimed at narrowing competition by unduly
favouring or disadvantaging certain economic operators.

h. On the other hand, Regulation 53(6) of the PPR stipulates:

«Technical specifications shall afford equal access of economic
operators to the procurement procedure and shall not have the effect
of creating unjustified obstacles to the opening up of public
procurement».

I. Also, the appellant is basing his appeal on Premise 74 of the
aforementioned Directive, which stipulates:

«The technical specifications drawn up by public purchasers need to
allow public procurement to be open to competition as well as to
achieve objectives of sustainability. To that end, it should be possible
to submit tenders that reflect the diversity of technical solutions,
standards and technical specifications in the market place, including
those drawn up on the basis of performance criteria linked to the life-
cycle and the sustainability of the production process of the works,
supplies and services. Consequently, technical specifications should
be drafted in such a way as to avoid artificially narrowing competition
through requirements that favour a specific economic operator by
mirroring key characteristics of the supplies, services, or works
habitually offered by that economic operator. Drawing up the technical
specifications in terms of functional and performance requirements
generally allows that objective to be achieved in the best way possible.
Functional and performance related requirements are also appropriate
means to favour innovation in public procurement and should be used
as widely as possible.»

j. It was clearly proven during the course of the sitting that the
allegations put forth by the applicant in his reasoned application were
not substantiated throughout the course of the appeal hearing.
Neither, in the humble opinion of this Board, the testimony of Mr Carl
Grima corroborates such a state of fact. The Board observes that the
provisions of the tender were amply and specifically clear to all
economic operators indiscriminately. It is ultimately a duty imposed by
Regulation 38(1) of the PPR which invariably calls upon Contracting
Authorities to ascertain clarity of the procurement documents — «the
procurement document shall be written in clear and unambiguous
terms so as to enable all interested parties to understand properly the
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terms and conditions of the process».

k. The specifics required allows each and every economic operator
to tap the relative market and ascertain that the requirements
stipulated by the Contracting Authority that ultimately fulfils its needs
and necessities are met with. No evidence at all was produced by the
appellant before this Board that in any way translates itself into placing
the Contracting Authority to have had:

- Any intention of excluding it;

- Artificially narrowed competition. For what is worth, the appellant is
still able and enjoys the full opportunity to tap the relative markets and
provide the vehicles with the required specifications. No evidence was
produced that showed that the appellant could not access relative
markets/products, for instance, due to patented products or
distribution agreements with exclusivity clauses, which could point
towards a tender not being a competitive bid;

- Unduly and intentionally favoured or disadvantaged the appellant;

- Not afforded the appellant an equal access to the procurement
procedure; or

- Had created any unjustified obstacle

|.  Therefore, this Board does not uphold Appellant’s grievances.»

11. ll-kumpanija Martin Grima Limited ma qablitx ma’ din id-decizjoni u
b’rikors tal-appell tat-23 ta’ Dicembru, 2024, hija talbet lil din il-Qorti tal-
Appell sabiex: (i) tiddikjara li I-kriterji teknici stipulati fi klawsoli 1.3 u 1.4
tas-sejha ghall-offerti CT 2175/24 huma restrittivi u ghandhom |-effett li
jnaggsu |-kompetizzjoni hielsa bi ksur ta’ Regolament 39(3) tar-
Regolamenti dwar |-Akkwist Pubbliku; (ii) tordna lid-Direttur tal-
Kuntratti sabiex bi thaddim ta’ Regolament 262(1)(¢) tar-Regolamenti
dwar [-Akkwist Pubbliku jbiddel il-kriterji teknici stipulati fi klawsoli 1.3 u
1.4 tas-sejha ghall-offerti CT 2175/24 sabiex jirriflettu I-kriterji teknici
stipulati fis-sejhiet ghall-offerti bin-numru CT 3039/23 u CT 2407/23 u (iii)
fl-ahhar nett, tordna li jintraddilha lura d-depozitu li hallset sabiex setghet
tressaq l-ittra ta’ oggezzjoni quddiem il-Bord ta’ Revizjoni dwar Kuntratti
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Pubblici.

12. B’zewq twegibiet separati tas-16 u s-17 ta’ Jannar, 2025, kemm id-
Divizjoni tat-Tindif u I-Manutenzjoni, kif ukoll id-Dipartiment tal-Kuntratti,
fissru li l-appell ta’ Martin Grima Limited mhuwiex misthoqq u ghandu jigi

michud, bl-ispejjez kontriha.

13. Inzamm smigh quddiem din il-Qorti u minn hemmhekk I-appell

thalla ghas-sentenza ghal-lum.

Konsiderazzjonijiet:

14. Jista’ jinghad li l-appell ta’ Martin Grima Limited gieghed jinbena
fug I-ilment li I-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i sejjes il-
konkluzjonijiet tieghu fug konsiderazzjonijiet li huma ghalkollox irrilevanti,
ghaliex fost affarijiet ohra, ma jmorrux flimkien mal-principji li jissemmew
fis-sentenza fl-ismijiet ta’ Krypton Chemists Limited v. Central
Procurement and Supplies Limited, moghtija mill-Qorti tal-Appell, fil-15

ta’ Frar, 2024.

15. ll-kumpanija  appellanti  titlaq  billi  tikkritika dawk il-
konsiderazzjonijiet li fihom il-Bord ta’ Revizjoni dwar Kuntratti Pubblici

gies li hija ma rnexxilhiex turi li I-awtorita kontraenti fasslet il-kriterji teknici
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inkwistjoni bl-intenzjoni li tqac¢atha il barra mill-procedura tal-akkwist,
jew inkella bil-ghan li tigi zvantaggata. Issostni li dan ir-ragunament tal-
Bord diga gie mwarrab fis-sentenza ta’ Krypton, u tfakkar kif f'dik is-
sentenza, il-Qorti kienet diga widdbet lill-Bord li Regolament 39(3) tar-
Regolamenti dwar [-Akkwist Pubbliku, m’ghandux jinftiehem b’mod
dejjaq, ghaliex «hija bicca xoghol qalila hafna li oblatur eknomiku jipprova

li I-awtorita kontraenti tkun imxiet b’rieda hazina.»

16. Sa fejn imbaghad ghandu x’jagsam dwar il-bgija tar-ragunijiet li
ghalihom il-Bord c¢ahad I-ilmenti taghha, il-kumpanija appellanti
targumenta li mhuwiex minnu li hija ma rnexxilhiex tipprova li I-kriteriji
teknici inkwistjoni wasslu sabiex honqu I-kompetizzjoni b’mod artificjali,
holqulha xkiel ingustifikat, u gabu fix-xejn il-prin¢ipju tal-a¢¢ess indaqgs

ghall-pro¢edura tal-akkwist.

17. Tfisser li bhala stat ta’ fatt, il-kriterji teknic¢i li ilmentat dwarhom
huma iktar dojoq meta mqgabbla mal-ispecifikazzjonijiet teknici i
ssemmew mill-istess Divizjoni fzew( sejhiet ghall-offerti precedenti, bin-
numri ta’ riferenza CT 2407/23 u CT3039/23, li kienu wkoll dwar ix-xiri ta’
makkinarju ghat-tindif tat-toroq. Targumenta li |-effett ta’ dan it-tibdil,
wassal biex il-kriterji teknici ta’ din is-sejha jistghu jigu sodisfatti biss minn
mudell wiehed, u sewwasew dak maghmul minn ditta bl-isem ta’

Boschung, li nzerta huwa l-istess mudell li gie offrut mill-offerent rebbien

Pagna 11 minn 35



App. Civ.613/2024/1

fis-sejhiet ghall-offerti bin-numri ta’ riferenza CT 2407/23 u CT3039/23.

18.  Tistqarr li minn dawn iz-zewg sejhiet, hija kienet hadet sehem fis-
sejha ghall-offerti bin-numru ta’ riferenza CT 2407/23, u dan billi offriet il-
mudell tad-ditta Jungo. Tfisser li ghalkemm il-mudell offrut minnha kien
meqjus li jissodisfa I-kriterji tekni¢i ta’ dik is-sejha, is-sejha intrebhet mill-
agent lokali tad-ditta Boschung, ghaliex il-mudell offrut minnu kien ukoll
jissodisfa |-kriterji teknici tas-sejha, u kien huwa li tefa’ I-orhos offerta.
Tirraguna li minhabba fhekk, [-awtorita kontraenti kellha fidejha I-
informazzjoni teknika kollha kemm tal-vettura tad-ditta Boschung kif ukoll
tad-ditta Jungo u ghalhekk taghti Xxjinftiehem li d-Divizjoni appellata
kienet taf sewwa kemm huma I-gisien tal-mudell tad-ditta Boschung, kif

ukoll dawk tad-ditta Jungo.

19. Tilmenta li b’differenza ghaz-zewg sejhiet ta’ qabel, meta giet biex
tfassal din is-sejha, l-awtorita kontraenti ¢ekknet il-gisien teknici tal-
vettura bi ftit, u dan b’tali mod li I-mudell offrut minnha ma baqgax jissodisfa
dawk il-kriterji. Taghti I-ezempju li fejn tidhol il-wisa’ tal-vettura, fis-sejha
ta’ gabel, l-awtorita kontraenti kienet specifikat li I-vettura m’ghandhiex
tkun iktar wiesgha minn 1300mm, filwaqt li f'din is-sejha hija ¢ekknet il-
wisa’ tal-vettura b’ghaxar ¢entimetri, biex b’hekk il-mudell offrut ma jistax
ikun usa’ minn 1200mm. Tghid ukoll li fis-sejha prezenti zdiedu I-kriter;ji

tal-wheelbase u tat-turning circle, fejn gabel dawn ma kinux mitluba.
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20. Ghalkemm tistgarr li s-sejhiet ghall-offerti ta’ gabel kienu ghax-xiri
ta’ sweepers u mhux ghal multifunctional street washers (li jistghu
jintuzaw ukoll biex jikinsu), tinsisti li fil-prattika dawn il-vetturi huma tal-
istess tip, u sejrin ikunu geghdin jintuzaw ghall-istess ghan, jigifieri dak

tat-tindif tat-toroq fMalta u Ghawdex.

21. Tissokta billi tenfasizza li t-toroq u z-zoni li jithaddfu mid-Divizjoni
appellata ghadhom I-istess bhalma kienu fi zmien li fih inhargu z-zewg
sejhiet ghall-offerti ta’ gabel, u f'dan is-sens tirraguna li galadarba I-kriterji
teknici fis-sejhiet ta’ qabel kienu tajbin bizzejjed sabiex il-makkinarju tat-
tindif jintuza fit-toroq Maltin, mela allura d-Divizjoni appellata ma kellhiex
ghalfejn tkompli ddejjaq il-kriterji teknici dwar id-dags tal-vetturi. F'dan is-
sens, tosserva wkoll li fdin is-sejha, I-awtorita kontraenti nagset milli
tisppecifika li I-vetturi mitluba minnha sejrin ikunu geghdin jintuzaw fxi
torog jew zoni partikolari fMalta li jiggustifikaw il-bidla fil-kriterji teknici

inkwistjoni.

22.  lzzid li fil-pro¢eduri ta’ quddiem il-Bord, id-Dipartiment u d-Divizjoni
appellati langas ma ressqu xi prova li biha wrew kif il-kriterji tekni¢i dwar
il-gisien tal-vetturi hekk kif imfassla fis-sejhiet ta’ gabel, ma kinux tajbin
biex il-vetturi jintuzaw fit-toroq tal-Imdina, il-Birgu, u postijiet ristretti ohra

fMalta. Tinsisti ghalhekk li l-appellati ma ressqu |-ebda gustifikazzjoni
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siewja ghalfejn ¢ekknu bi ftit il-kriterji teknici dwar id-dags tal-vetturi, minn

dawk li ntalbu fis-sejhiet ghall-offerti ta’ qabel.

23. Tfakkar li min-naha taghha, hija ressqet dokument li juri kif it-
tnaqqis marginali li sar mill-awtorita kontraenti fl-ispecifikazzjonijiet teknici
dwar il-gies tal-vetturi mitluba, wassal biex il-kriterji teknici ta’ din is-sejha

huma prattikament identi¢i ghal dawk tal-mudell tal-Boschung.

24. F’dan l-istadju, il-kumpanija appellanti tirreferi ghax-xhieda tal-
Inginier Margaret Zammit, li tressqet bhala xhud mill-appellati, u tichad li
din ipprezentat dokumentazzjoni li biha wriet li hemm tliet tipi ta’ vetturi
fis-suq li jissodisfaw il-kriterji teknici tas-sejha. Tghid i din ix-xhud ressget
biss dokumentazzjoni b’rabta ma’ zewq vetturi, u tfisser li minn dawk iz-
zew@ mudelli, wiehed minnhom huwa tad-ditta Boschung, filwaqt li I-iehor
huwa ta’ ditta ohra, li ma ntweriex li hija ¢c¢ertifikata bil-marka CE, kif

mitlub mill-ispecifikazzjonijiet teknici tas-sejha.

25. Taghlaq billi ttenni li I-bidla fil-kriterji teknici inkwistjoni ma kinitx
gustifikata, ghaliex it-toroq fejn sejrin jintuzaw il-vetturi baqghu I-istess, u
fl-ahhar mill-ahhar, I-ghan wara t-tnedija tal-process ta’ din is-sejha ghall-
offerti huwa li I-Gvern jixtri vetturi multifunctional ghat-tindif tat-toroq, bl-
orhos prezz. Issostni li bil-gisien kif mitluba fdin is-sejha, hija biss il-

vettura tad-ditta Bochung li tissodisfa I-kriterji teknici, u tinsisti li bil-gisien

Pagna 14 minn 35



App. Civ.613/2024/1

hekk kif mitluba fis-sejha ghall-offerti ta’ qabel, l-awtorita kontraenti xorta
wahda setghet tikseb dak li gieghda tfittex li tixtri b’din is-sejha. Tishaq li
fkull kaz, l-awtorita kontraenti ma rnexxilhiex turi li I-kriterji tekni¢i dwar il-
gisien tal-vetturi hekk kif mitluba fis-sejhiet ghall-offerti ta’ gabel mhumiex
tajpa ghat-toroq kollha ta’ Malta, u tikkonkludi li bi kriterji teknic¢i bhal
dawk, ikun hemm iktar mudelli li jistghu jissodisfaw il-kriterji teknici tas-
sejha, b’tali mod i -kompetizzjoni tikber u l-awtorita kontraenti tkun tista’

tikseb I-ahjar prezz possibbli.

26. Fuq ix-xagliba I-ohra, id-Divizjoni tat-Tindif u I|-Manutenzjoni
gieghda tilga’ ghal dawn I-argumenti billi tenfasizza li l-ispecifikazzjonijiet
teknic¢i ta’ din is-sejha mhumiex |-istess bhal dawk tas-sejhiet ghall-offerti
prec¢edenti, ghaliex b’din is-sejha, id-Divizjoni gieghda tfittex li tixtri street
washers u mhux street sweepers. I1zzid li b'din is-sejha, hija trid tixtri
makkinarju li jkun jista’ jintuza «kullimkien, inkluz postijiet fejn hemm toroq
u sgagien dojoq, kif ukoll promenades u bankini», u tishaq li huwa

sewwasew b’dan il-ghan li fasslet l-ispecifikazzjonijiet teknici inkwistjoni.

27. Tfisser li hija tat spjegazzjoni dwar dan kollu, kemm fit-twegiba li
ressget quddiem il-Bord, kif ukoll fix-xhieda moghtija mill-Inginier
Margaret Zammit. Issostni li minn hemmhekk hareg bi¢-¢ar kif I-
ispecifikazzjonijiet tekni¢i inkwistjoni, ma tfasslux bil-ghan Ii tinhonoq il-

kompetizzjoni jew inkella biex jigi preferut I-agent tad-ditta tal-Boschung
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fMalta, izda sewwasew biex il-magni mixtrija minnha jkunu jistghu jagdu
bl-ahjar mod possibbli I-bzonnijiet taghha, inkluz billi jkunu jistghu
jintuzaw fi spazji dojoq bhalma wiehed isib f'postijiet turisti¢i bhall-Birgu u

[-Imdina

28. Tissokta billi tistqarr li hija taf sewwa xinghad fis-sentenza ta’
Krypton u tghid li fdan il-kaz, dawk il-principji «/i gew magdistralment
tracGjati u spejgati minn din I-Onorabbli Qorti» m’ghandhomx iwasslu
ghall-istess konkluzjoni. Tosserva li b’'differenza ghal fdan il-kaz, fil-kaz
ta’ Krypton, l-awtorita kontraenti kienet gieghda tixtri dressing mediku, u
[-Qorti kkonkludiet i I-ispecifikazzjonijiet tekni¢i b’rabta mad-dags tad-
dressing ma kinux ragonevoli, ghaliex fis-suq jezisti dressing li jista’
jingata’ skont il-bzonn u b’hekk tonqos il-hela. Targumenta li bil-magqglub
ghal dan, fil-kaz tal-lum, dak li jkun ta’ hela huwa jekk hija jkollha tixtri
street washers li minhabba d-dags taghhom ma jkunux jistghu jintuzaw

kullimkien.

29. Tfakkar li fis-sentenza ta’ Krypton il-Qorti stess fissret, li ma jagax
fidejn min irid jiehu sehem f'xi sejha ghall-offerti, sabiex jiddetta xi jmissu
intalab jew xi jmissu ma ntalabx mill-awtorita kontraenti, u ssostni li huwa

proprju dan li I-kumpanija appellanti gieghda tipprova taghmel.

30. lIttenni li l-uniku interess li ghandha huwa li tixtri street washers li
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huma tajbin ghall-htigijiet taghha u tishaq li kien sewwasew ghalhekk li

hija fasslet il-kriterji teknici bil-mod ta’ kif fasslithom.

31. Tkompli billi tichad li hija biss id-ditta Boschung li timmanifattura
street washers li jissodisfaw I-ispecifikazzjonijiet tekni¢i mfassla minnha,
u tghid li quddiem il-Bord hija wriet mod iehor. Targumenta li huwa
ghalkollox irrilevanti li |-istreet washers I-ohra huma manifatturati fic-Cina,
u tirraguna li mhijiex ta’ wens id-dikjarazzjoni tar-rapprezentant tal-

kumpanija appellanti li hija ma tahdimx bi prodotti Cinizi.

32. F’dan il-gafas, id-Divizjoni tat-Tindif u I-Manutenzjoni tirraguna li I-
limitazzjonijiet li I-kumpanija appellanti gieghda tghid li sabet ma wi¢¢ha,
mhuma xejn ghajr limiti li hija ghazlet timponi fugha stess ghaliex trid
bilfors li tiehu sehem fis-sejha bid-ditta Jungo, u ma tridx tikkunsidra xi
alternattiva ohra, minkejja li dawk I-alternattivi jezistu. Tishaq ghalhekk li
hija m’ghamlet I-ebda diskriminazzjoni kontra I-kumpanija appellanti, u

langas imxiet bi ksur tal-principju tal-proporzjonalita.

33. Fug nota ahharija, issostni li hija gieghda zzomm sod mar-
ragunijiet li diga tat quddiem fit-twegiba ghall-ittra tal-oggezzjoni tal-
kumpanija appellanti quddiem il-Bord, u ghal dan il-ghan tistampa mill-
gdid silta twila minn dik it-twegiba, li diga giet riprodotta minn din il-Qorti

fparagrafu 8 ta’ din is-sentenza.
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34. Min-naha tieghu, id-Dipartiment tal-Kuntratti gieghed ihaddan I-
istess pozizzjoni tad-Divizjoni appellata, u b’zieda mal-argumenti taghha
jfisser li f'dan il-kaz, b’differenza mill-kaz ta’ Krypton, [-awtorita kontraenti
ma talbitx vettura b’daqgs specifiku, izda hasbet ghal-limiti ta’ tolleranza,

sabiex ma xxekkilx il-kompetizzjoni hielsa.

35. lzid li I-kumpanija appellanti ma tistax tippretendi li din is-sejha
kellha tkun l-istess bhal dawk bin-numri ta’ riferenza CT3039/23 u
CT2407/23, ghaliex inkella jintilef I-iskop i tinhareg sejha gdida. Jishaq li
din is-sejha ghall-offerti hija differenti minn dawk li gieghda tirreferi
ghalihom il-kumpanija appellanti, u huwa sewwasew ghalhekk li I-kriterji

teknici ta’ din is-sejha huma differenti.

36. Jaghlaq billijinsisti li r-rimedju Regolament 262 tar-Regolamenti
dwar |-Akkwist Pubbliku ma jaghti I-ebda jedd lill-kumpanija appellanti
biex tiehu sehem fit-tfassil tas-sejha jew inkella tattakka s-sejha ghaliex
semplicement ma tagbilx mal-mod ta’ kif inharget. F’'dan is-sens,
jenfasizza li tali rimedju huwa mahsub biss biex jigu attakkati zbalji, u/jew
ambigwitajiet fid-dokument tas-sejha jew inkella specifikazzjonijiet

diskriminatoriji, li fdan il-kaz, ma jezistux.

37. 1I-Qorti wara li gieset dan kollu, titlaq billi tosserva li b’din il-
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pro¢edura, il-kumpanija appellanti Martin Grima Limited gieghda ftfittex li
tattakka whud mill-kriteriji tekni¢i li jissemmew fid-dokument tas-sejha
inkwistjoni, ghar-raguni li hija gieghda tqgis li dawn ghandhom |-effett li
johonqu |-kompetizzjoni hielsa, bi ksur ta’ Regolament 39(3) tar-

Regolamenti dwar |I-Akkwist Pubbliku.

38. Dan ir-Regolament, li fuqu I-kumpanija appellanti gieghda ssejjes
I-azzjoni taghha, jaqgra kif gej:

«ld-disinn tal-akkwist pubbliku ma ghandux isir bl-intenzjoni li
jeskludi mill-kamp tieghu ta’ applikazzjoni dawn ir-regolamenti jew li
b’'mod artificjali jnaqqas il-kompetizzjoni. ll-kompetizzjoni titgies Ii giet
imnaqqgsa b’mod artificjali meta d-disinn tal-akkwist pubbliku jsir bl-
intenzjoni li jiffavorixxi b’mod inqustifikat jew ikun ta’ Zvantagg ghal
Certi operaturi ekonomici»

39. Kif gieghed jinghad sewwa mill-kumpanija appellanti, fis-sentenza
ta’ Krypton Chemists Limited v. Central Procurement and Supplies
Unit (deciza fil-15 ta’ Frar, 2024), din il-Qorti kif impoggija differenti, diga
kellha l-opportunita li tfisser f'¢ertu dettall il-mod ta’ kif ghandu jinftiehem

dan ir-Regolament.

40. B’'mod partikolari, fdik is-sentenza il-Qorti ghamlitha c¢ara li
Regolament 39(3), m’ghandux jinftiehem f'sens dejjaq u gieset li: «biex
jintwera li I-kompetizzjoni tkun giet imnaqqsa b’mod artifi¢jali, I-operatur
ekonomiku m’ghandux il-piz fuq spallejh li jipprova bilfors li I-awtorita

kontraenti mxiet b’mod dizonest jew qarrieqi biex taghti vantagg lill-
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oblatur ekonomiku jew biex tizvantagga lill-oblaturi ekonomici ohrajn.
Langas m’hemm bzonn i jigi ppruvat li [-awtorita kontraenti tkun
ikkonfoffat bil-mohbi ma’ xi oblaturi ekonomici jew inkella tkun dahlet fxi

sura ta’ kolluzjoni maghhom.»

41. Fl-istess sentenza, il-Qorti ziedet li: «mill-mod ta’ kif taraha din il-
Qorti, Il-intenzjoni i tnaqgas il-kompetizzjoni b’mod artificjali fir-

Regolament 39(3) ghandha tigi interpretata fis-sens li meta wiehed

[analizza |-kriterji tas-sejha wiehed isib li dawn il-kriterji jkunu gew

introdotti fis-sejha mhux biex ikun hemm kompetizzjoni miftuha li tithalla

tiehu I-kors naturali taghha, izda dawn il-kriterji jkunu gew introdotti biex

il-kompetizzjoni tigi mnagqsa b’mod inqustifikat halli b’hekk ikun hemm

ingas _operaturi_ ekonomici li_jiehdu sehem fis-sejha. Dan kollu jrid jigi

interpretat fl-isfond tal-prin¢ipju generali |i [-awtoritajiet kontraenti
ghandhom joholqu acc¢ess ugwali ghall-offerenti, kif ukoll illi jaghmlu

trasparenti |-process tal-akkwist.» (I-enfasi huwa ta’ din il-Qorti).

42. Dawn |-istess prinCipji, li gustament mhumiex qgeghdin jigu
ikkontestati mill-appellati, gew imhaddna f'sentenza ohra li nghatat ukoll
mill-Qorti tal-Appell, fil-proceduri fl-ismijiet ta’ Medina Healthcare
Limited v. Central Procurement and Supplies Unit (decCiza fl-24 ta’
Gunju, 2024). Hawnhekk, il-Qorti tal-Appell filwaqt li tenniet dak li nghad

fil-kaz ta’ Krypton, fissret li I-prova tad-dizonesta jew gerq min-naha tal-
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awtorita kontraenti mhijiex mehtiega: «ghax il-fatt li I-kondizzjonijiet tas-
sejha ma jservu ghal xejn izjed hlief illi jaghtu vantagg lil parti u zvantagg

lil parti ohra jkun prova bizzejjed tal-intenzjoni anti-kompetitiva.»

43. F’dan il-kaz tal-ahhar, il-Qorti tal-Appell, kompliet tibni fuq dak li
nghad fil-kaz ta’ Krypton u filwaqt li grat Regolament 39(3) fil-kuntest ta’
Regolament 53(6) tar-Regolamenti dwar I-Akkwist Pubbliku,! fissret
li: «il-fatt wahdu Ii I-kondizzjonijiet tas-sejha jistghu jnaqqsu I-
kompetizzjoni mhux bizzejjed biex il-kondizzjoniet tas-sejha jitqiesu bi
ksur tar-reg. 39(3).» Fid-dawl ta’ dan, il-Qorti kkonkludiet li: «ghalkemm
huwa minnu illi |-prova tal-intenzjoni soggettivament dizonesta mhix
mehtiega, ghax jista’ jirrizulta oggettivament illi I-kondizzjonijiet tas-sejha
ma seta’ kellhom ebda ghan iehor, madankollu I-effett anti-kompetitiv,
ghalkemm jista’ johloq prova prima facie ta’ intenzjoni projbita,
madankollu huwa biss wiehed mill-fatturi li ghandhom jitqiesu, u prova
tal-intenzjoni anti-kompetitiva tixxejjen jekk jintwera illi I-kondizzjoni

dahhlet b’ghan legittimu.»

44. Din il-Qorti tagbel ghalkollox ma’ dawn il-prin¢ipji, u f'dan il-gafas
tgis li huma tnejn |-elementi li tiddependi fughom l-azzjoni tal-lum. Dak

tal-ewwel huwa dwar jekk il-kundizzjonijiet tas-sejha inkwistjoni jkunux

1 Regolament 53(6) jaqgra hekk: «L-ispecifikazzjonijiet teknic¢i ghandhom joffru a¢éess ugwali
tal-operaturi ekonomici ghall-pro¢edura ta’ akkwist u ma ghandux ikollhom I-effett li joholqu xkiel
minghajr qustifikazzjoni ghall-ftuh tal-akkwist pubbliku ghall-kompetizzjoni.»
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tabilhaqq gabu maghhom I-effett li jnaqqsu I-kompetizzjoni. It-tieni
wiehed huwa mbaghad jekk dawk I-istess kundizzjonijiet, ikunux iddahhlu
fis-sejha bla Justifikazzjoni, u sewwasew minghajr ghan legittimu

warajhom.

45.  Fil-prattika dan ifisser li, fl-ewwel lok, I-operatur ekonomiku li jkun
gieghed jilmenta minn ¢ertu kundizzjonijiet teknici i jqis li ghandhom effett
anti-kompetittiv, ghandu qabelxejn jipprova li dawk il-kundizzjonijiet
tassew ifixklu |-kompetizzjoni hielsa. Jekk din il-prova tingieb, ikun
imbaghad jaga’ fuq spallejn l-awtorita kontraenti li tipprova li hija tkun
dahhlet dawk I-istess kundizzjonijiet ghal ragunijiet legittimi u bi tharis tal-

principji li jsawwru I-ligi dwar ix-xiri pubbliku.

46. Issa minn titwila lejn id-decizjoni appellata, jidher bi¢-c¢ar li sabiex
wasal ghall-konkluzjonijiet tieghu, il-Bord ta’ Revizjoni dwar Kuntratti
Pubbli¢i ma mexiex ma’ dawn il-principji. Mod iehor, il-Bord gies hazin li
ghall-ghanijiet ta’ azzjoni bhal dik tal-lum, il-kumpanija appellanti kellha
bilfors tipprova li: « (i) That the Contracting Authority had the intention of
excluding it from the scope of these Regulations», u (ii) «That the design
was aimed at narrowing competition by unduly favouring or
disadvantaging certain economic operators.» (ara paragrafi ‘g’ u ‘k’ tad-

decizjoni appellata).
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47. Ghar-ragunijiet kollha li ghadhom kif jinghataw, din il-Qorti ma
tagbilx ma’ dan ir-ragunament tal-Bord, u fug hekk biss jidhrilha li I-
kumpanija appellanti ghandha tassew ragun fl-ilment taghha li I-Bord

sejjes il-konkluzjonijiet tieghu fuq konsiderazzjonijiet li mhumiex rilevanti.

48. B’dagshekk ma jfissirx pero li l-appell tal-kumpanija appellanti
huwa misthoqq, u f'¢irkostanzi bhal dawn il-Qorti jehtigilha tgis mill-gdid
jekk bil-kriterji teknic¢i inkwistjoni, l-awtorita kontraenti hijiex gieghda
xxekkel il-kompetizzjoni hielsa b’mod ingustifikat u sewwasew bi ksur ta’

Regolament 39(3) tar-Regolamenti dwar [-Akkwist Pubbliku.

49. Kifinghad, I-ewwel element li jrid jigi mistharreg huwa dwar jekk il-
kundizzjonijiet teknici li gieghda tilmenta dwarhom Martin Grima Limited

humiex gieghdin oggettivament iwasslu biex inaqqsu I-kompetizzjoni.

50. Dwar dan, il-Qorti titlaq billi tosserva li b’kollox huma erba’ |-
ispecifikazzjonijiet teknic¢i li gieghda tilmenta dwarhom il-kumpanija
appellanti. Dawn huma dwar: (i) il-wisa’ tal-vettura, li ma jistax ikun iktar
minn 1200mm; (ii) it-tul tal-vettura, li ma jistax ikun iktar minn 4100mm;
(i) id-distanza minn rota ghal ohra (wheelbase), li ma tistax tkun iktar
minn 1850mm; u (iv) t-turning circle, li ma jistax ikun iktar minn 6.5 metri

curb to curb.
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51. Skontil-kumpanija appellanti dawn il-kriterji huma restrittivi zzejjed,
spec¢jalment meta mqgabbla ma’ dak li ntalab mill-istess Divizjoni fzewg
sejhiet ghall-offerti prec¢edenti, li wkoll kienu dwar ix-xiri ta’ vetturi

kumpatti li jnaddfu t-toroq.

52. Perezempju, b’differenza ghal din is-sejha, fis-sejha ghall-offerti CT
2407/23 li kienet iggib l-isem ta’ «Tender for the Supply, Delivery and
Commissioning of Brand-New Fully Electric Compact-Sized Road
Sweepers for the Cleansing and Maintenance Division», id-Divizjoni
appellata kienet talbet li I-vetturi ma kellhomx ikunu usa minn 1300mm u
itwal minn 4500mm (bl-a¢c¢essoriji tat-tindif inkluzi). Barra minn hekk, fis-
sejha CT 2407/23 id-Divizjoni appellata ma kienet imponiet I-ebda
specifikazzjonijiet minimi dwar it-turning circle u d-distanza massima tal-

wheelbase.

53. Fil-prattika dan ifisser li fis-sejha ghall-offerti inkwistjoni, il-wisa’

massimu permissibbli tal-vetturi thaggas b’10 ¢entimetri, filwaqt li t-tul

tnaqgas b’40 centimetru, pero din id-darba ma jinkludix |-a¢¢essorji ta’

mal-vettura. Zdiedu wkoll il-kriteriji tat-turning circle u l-wheelbase.

54. Dawn id-differenzi fl-ispecifikazzjonijiet tekni¢i dwar il-gisien
mhumiex geghdin jigu meruti u fil-fatt, fit-twegiba ghall-ittra tal-oggezzjoni

tal-kumpanija appellanti, id-Divizjoni appellata stqarret li: «The
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Cleansing and Maintenance Division confirms that the dimensions
and specifications indicated by the applicant in his appeal
application are as stated in the respective tender documents.» (silta
mehuda minn paragrafu 3.1, tal-ittra tat-22 ta’ Lulju, 2024, fpagna 41 tal-

atti tal-appell).

55. ll-fatt li, fdin is-sejha, il-kriterji teknic¢i inkwistjoni huma iktar
restrittivi minn dawk li ntalbu fis-sejha ghall-offerti bin-numru CT 2407/23
huwa ghalhekk ippruvat. L-istess perd ma jistax jinghad dwar il-kriterji tas-
sejha bin-numru CT3039/23, i I-Qorti m’ghandhiex informazzjoni

specifika dwarhom.

56. Mix-xhieda ta’ Carl Grima, li huwa wiehed mid-diretturi tal-
kumpanija appellanti, kompla mbaghad johrog li t-tnaqgqis relattivament
ckejken fid-dags mitlub tal-vetturi bejn din is-sejha u dik bin-numru CT
2407/23, wassal biex kellu impatt kbir fug Martin Grima Limited, ghaliex
din id-darba hija ma setghetx tikkompeti iktar fis-sejha bil-vetturi tad-ditta
Jungo. L-istess xhud stqarr, li minn tiftix li ghamel «kullimkien», sabiex
jipprova jsib magna li tissodisfa I-kriterji teknici kollha mitluba mill-awtorita
kontraenti, irrizultalu li fil-prattika, hija biss id-ditta Boschung i

timmanifattura mudell li jissodisfa I-kriterji teknici kollha ta’ din is-sejha.

57. Issa ghalkemm id-Dipartiment u d-Divizjoni appellati mhumiex
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jagblu ma’ dan, u geghdin jishqu li x-xhieda ta’ Carl Grima giet meruta
bix-xhieda tal-Inginier Margaret Zammit, li kienet wahda minn dawk
responsabbli mit-tfassil tal-kriterji teknici tas-sejha inkwistjoni, din il-Qorti
jidhrilha, li fil-verita, ix-xhieda ta’ Zammit, issahhah u mhux twaqga’ I-

iimenti tal-kumpanija appellanti.

58. Kemm hu hekk, ghall-mistogsija dwar jekk hija wettqitx xi market
research fuq x’makkinarju disponibbli hemm fis-suq li jissodisfa I-kriteriji
tekni¢i kollha tas-sejha, Zammit wiegbet bla tlagliq li: «issa I-market
research sar, ovjament dan mhuwiex karozzi hawn hekk ged

nitkellmu, mhux ser issib 20 supplier differenti. Mhux ser_issib 20

ditta. Ser issib 2 I-iktar |-iktar 3. Issa ahna sibna tnejn li kienu

lissodisfaw il-kriterji perfettament. Kien hemm makkinarju iehor iva

li jissodisfa I-kriterju tal-qgies imma mbaghad ma kienx jissodisfa

affarijiet ohrajn. Pero tnejn li jissodisfaw il-kriterji kompletament

ghandna Ffidejna.» (silta mehuda minn pagna 4 tat-traskrizzjoni ta’

xhieda tal-Inginier Margaret Zammit).

59. Fil-fehma tal-Qorti, din is-silta mix-xhieda ta’ Zammit titkellem
wahdeha, u ghalkemm huwa minnu li Zammit qalet li hemm zewg ditti u
mhux wahda li jimmanifatturaw mudell li jissodisfa I-kriteriji teknici kollha
kif mitluba f'din is-sejha, jibga’ xorta wahda I-fatt li I-kumpanija appellanti

rnexxielha turi li huma ftit wisq il-mudelli li hemm fis-suq li jharsu I-kriter;ji
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teknici kollha hekk kif imfassla mill-awtorita kontraenti.

60. Fuq kollox il-kumpanija appellanti rnexxielha wkoll turi li t-tnaqqis
relattivament zghir fit-tul u fil-wisa’ li gieghda tilmenta dwaru, wassal biex
hija tassew ma tistax tikkompeti iktar fis-sejha bil-vettura tad-ditta Jungo.
Dan ghaliex mil-letteratura teknika i tressget flimkien mal-ittra tal-
oggezzjoni taghha (fuq id-dahar ta’ pagna 19 tal-atti tal-appell), jirrizulta
li I-wisa’ ta’ tali vettura huwa ta’ 1300mm, filwaqt li t-tul taghha, inkluz bl-

accessorji ta’ maghha huwa ta’ 4500mm.

61. Jigi b’hekk li ghal differenza marginali ta’ 10cm fil-wisa’ u 40cm fit-
tul, [-awtorita kontraenti qatghet barra I-possibbilta li jkun hemm minn tal-
ingas mudell ta’ ditta ohra Ii jista’ jissodisfa I-kriterji teknici, u i

possibbilment setghet tintefa’ offerta bih.

62. Issa ghalkemm din il-Qorti tifhem u tapprezza li meta Jiet biex
tfassal il-kriterji teknici inkwistjoni, [-awtorita kontraenti kellha bilfors tiegaf
x'imkien, fl-istess wagqt il-Qorti jidhrilha li I-gtugh barra tal-possibbilta li
jkun hemm mudell iehor li jista’ jissodisfa I-kriterji teknici tas-sejha, ghal
differenzi relattivament zghar fid-dags, u f’kuntest fejn mir-ricerka taghha
stess irrizulta li huma ftit hafna I-mudelli disponibbli fis-suq li jissodisfaw
il-kriterji kollha tas-sejha hekk kif imfassla minnha, tassew wassal biex

oggettivament naqqgas il-kompetizzjoni li possibbilment seta’ jkun hemm
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ghal din is-sejha.

63. L-ewwel element huwa ghalhekk sodisfatt, u f'¢irkostanzi bhal
dawn il-Qorti jehtigilha tghaddi biex tistharreg jekk dan it-tnaqqis tal-
kompetizzjoni sarx ghal ragunijiet legittimi u sewwasew bi tharis tal-

principji li jsawwru I-ligi dwar ix-xiri pubbliku.

64. Qajla ghandu jkun hemm xi dubju li fost I-iprem principji li fughom
tistrieh il-ligi dwar ix-xiri pubbliku hemm dawk tat-trasparenza, tat-
trattament indaqs tal-offerenti, u tal-proporzjonalita (ara fdan is-sens
paragrafu 21 tas-sentenza Assitur Srl v. Camera di Commercio,
Industria, Artigianato e Agricolutura di Milano (C-538/07), moghtija

mill-Qorti tal-Gustizzja tal-Unjoni Ewropea fid-19 ta’ Mejju, 2009).

65. Dwar kif ghandhom jitharsu dawn il-principji fl-istadju tat-tfassil tad-
dokument tas-sejha, fis-sentenza ta’ Krypton inghad hekk:

«31. ll-gurisprudenza tal-Qorti tal-Gustizzja tal-Unjoni Ewropea tishaq
li I-prinipju ta’ proporzjonalita jfisser li awtorita kontraenti ghandha I-
obbligu li ssib bilan¢ bejn il-htiega li jigi zgurat li tigi pprovduta
garanzija ta’ ezekuzzjoni xierqa ghall-kuntratt u |-interessi ta’ operaturi
ekonomici potenzjali li jixtiequ jippartecCipaw fofferta.

32. Fil-fatt fis-sentenza tat-23 ta’ Dicembru, 2009, fl-ismijiet
Serrantoni Srl u Consorzio stabile edili Scrl v. Comune di Milano
(C-376/08), il-Qorti tal-Gustizzja ddikjarat li sabiex jigu mharsa u
jintlahqu I-miri tat-trattament indaqs u tat-trasparenza hemm bzonn li
f'sejha ghall-offerti tigi zgurata I-ikbar partecipazzjoni ta’ offerenti
possibbli. Barra minn hekk, |-awtorita kontraenti ghandha tosserva |-
prinCipju ta’ proporzjonalita meta tkun qieghda tiddetermina liema
operaturi ekonomici ma jistghux jippartecipaw fil-proceduri.»
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66. Bi thaddim ta’ dawn il-prin¢ipji ghall-fatti li jirrizultaw mill-atti, il-Qorti
titlaq billi tqis li ghalkemm huwa ghalkollox legittimu li jiddahhlu gisien
massimi dwar id-dags tal-makkinarju li d-Divizjoni appellata gieghda tfittex
li tixtri, fl-istess waqt, din kellha toqghod b’seba’ ghajnejn li ssib bilan¢ bejn
iI-funzjonalita ta’ dak il-makkinarju u I-htigijiet tal-kompetizzjoni, biex b’hekk

tizgura li kemm jista’ jkun tircievi I-ikbar ammont possibbli ta’ offerti.

67. Issa filwaqgt li hija hada tajba li d-Divizjoni appellata gieghda
tipprova tixtri makkinarju li tkun tista’ tuzah fhafna postijiet differenti biex
b’hekk tikseb I-ahjar utilita minnu, mill-banda ’l ohra, il-Qorti jidhrilha li ghal
differenza fil-wisa’ ta’ 10 cm u 40cm fit-tul, id-Divizjoni appellata, kellha
tiggustifika b’¢ertu sahha ghalfejn hija ghazlet I-ispecifikazzjonijiet teknici
inkwistjoni, u dan meta hija kienet taf li b’tali specifikazzjonijiet kienet
gieghda tillimita hafna I-kompetizzjoni, tant li qatghet barra I-possibbilta li
tircievi offerta b’makkinarju ta’ ditta ohra, mill-ftit makkinarju li huwa

disponibbli fis-suq.

68. Fuqg kollox, id-Divizjoni appellata kellha wkoll id-dmir li ssostni d-
decizjoni taghha bi provi b’sahhithom, ghaliex minn kif rajna iktar kmieni,
ftit tax-xhur gabel ma’ harget din is-sejha, hija kienet diga harget sejha ohra
bl-isem ta’ «CT 2407/23 - Tender for the Supply, Delivery and

Commissioning of Brand-New Fully Electric Compact-Sized Road
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Sweepers for the Cleansing and Maintenance Division», li fiha accettat li
tixtri makkinarju li mhuwiex iktar wiesgha minn 1300mm (li jigi 10cm iktar
minn dak mitlub f'din is-sejha), u mhux itwal minn 4500mm (li jigi 40cm
iktar minn dak mitlub fdin is-sejha), kif ukoll ma imponiet I-ebda

restrizzjonijiet dwar id-distanza fil-wheelbase u t-turning circle.

69. Ghalkemm huwa minnu li s-sejha ghall-offerti bin-numru ta’
riferenza CT2407/23 kienet dwar ix-xiri ta’ street sweepers, filwaqt li din is-
sejha hija ghax-xiri ta’ multifunctional street washers, jibqa’ xorta’ wahda I-
fatt li I-ghan ahhari wara dawn iz-zewq sejhiet huwa prattikament I-istess,
u sewwasew ghax-xiri ta’ vetturi elettrici ta’ daqgs kumpatt, sabiex jintuzaw

ghat-tindif tat-toroq.

70. [I-Qorti wkoll tgis li minkejja fit-twegiba ghall-appell id-Divizjoni
appellata gieghda tenfasizza li b'differenza ghas-sejha ghall-offerti bin-
numru CT2407/23, b’din is-sejha, hija gieghda ffittex li tixtri makkinarju li
jista’ jintuza «kullimkien, inkluz postijiet fejn hemm toroq u sqaqien dojoq
kif ukoll promenades u bankini», madankollu, meta hija giet biex tfassal id-
dokument tas-sejha, hija ma semmiet xejn minn dan, u semplicement
kitbet li:

«The scope of this tender is for the supply, delivery, commissioning,
training and after sales proposal of five (5) brand new fully electric
multifunctional compact-sized street washers to the Cleansing and
Maintenance Division, within the Ministry for Tourism. The vehicles
are to be delivered within ten (10) weeks from date of last signature
of contract agreement by the last party and shall satisfy all
requirements detailed hereunder. A forty-eight (48) month
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maintenance agreement shall commence following provisional
acceptance» (silta mehuda mit-tielet tagsima tad-dokument tas-sejha
fuq id-dahar ta’ pagna 51 tal-atti tal-appell).

71. Fil-fehma tal-Qorti dan juri li I-iskop ta’ din is-sejha huwa wiehed
generali bhalma jidher li kien b'rabta mas-sejha ghall-offerti bin-numru
CT2407/23, u galadarba li fdik is-sejha, id-Divizjoni tat-Tindif kienet
kuntenta b’¢Certa qisien li diga kienu relattivament kumpatti, juri li hija ma
kellhiex ghalxiex tkompli ¢cekken il-limiti dwar il-gisien tal-makkinarju tat-

tindif, bi hsara ghall-kompetizzjoni hielsa.

72. Safejn imbaghad ghandha x’tagsam ix-xhieda tal-Inginier Zammit,
iI-Qorti tosserva li ghalkemm din verament stqarret li I-kriterji teknici
inkwistjoni tfaslu b’tali mod sabiex jaqdu I-htigijiet tad-Divizjoni, fosthom
dawk sabiex I-ingenji jkunu jistghu jitilghu fuq bankini u jintuzaw anke fi
spazji ristretti bhalma nsibu fzoni turisti¢i bhall-Imdina u I-Kottonera,
madankollu, hija nagset ghalkollox milli taghti xi ezempji konkreti ta’ xi
toroq, sgaqien, jew inkella bankini ta’ promenades partikolari, li fihom il-
wisa’ ta’ 1200mm minflok dik ta’ 1300mm, u t-tul ta’ 4100mm minflok dak
ta’ 4500mm, sejjer ikun gieghed jaghmel xi differenza fil-prattika, bejn

jekk il-makkinarju tat-tindif ikunx jista’ jintuza jew le.

73. 1I-Qorti gieghda tqis dan, ghaliex jidhrilha li d-differenza ta’ 10cm

fill-wisa’ u ta’ 40cm fit-tul, hija pjuttost zghira, u ftermini prattici, jekk I-
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ambjent ikun ristrett ghall-vettura b’dags ta’ 1300mm x 4500mm,
dagshekk iehor li jibqa’ ristrett ghall-vettura b’qisien kemxejn izghar ta’
1200mm x 4100mm. Naturalment, kien jaga’ fuq spallejn id-Divizjoni u d-

Dipartiment appellati li juru mod iehor, permezz tal-provi konkreti.

74. Bl-istess mod u ghall-istess ragunijiet, kien jaqga’ fuq spallejn I-
appellati li jsostnu bil-provi r-ragunijiet li taw fit-twegiba ghall-ittra ta’
oggezzjoni tal-appellanti, dwar I-introduzzjoni tal-kriterji tad-distanza
massima fil-wheelbase u tat-turning circle. Bla tlaqgliq jinghad li I-appellati
m’ghamlu xejn minn dan, ghaliex minkejja li fit-twegiba ghall-ittra ta’
oggezzjoni ta’ quddiem il-Bord taw bosta ragunijiet ghalfejn dahhlu dawn
iz-zewq kriterji (ara paragrafi 3.2(iii) u 3.2 (iv) fuq id-dahar ta’ pagna 41 u
fpagna 42 tal-atti tal-appell), meta mbaghad gew ghas-smigh ta’ quddiem
iI-Bord, huma nagsu ghalkollox milli jsostnu tali sottomissjonijiet jew
permezz tax-xhieda tal-Indinier Zammit, jew inkella b’mezzi probatorji

onrajn.

75. Thares minn fejn thares, il-Qorti jidhrilha li l-appellati ma
sehhilhomx juru li b’zieda ta’ ftit centimetri fid-dags tal-ingeniji tat-tindif, id-
Divizjoni appellata sejra tkun gieghda titlef mill-funzjonalita tal-makkinarju

li hija gieghda timmira li tikseb permezz ta’ din is-sejha ghall-offerti.

76. Kemm fid-dawl ta’ dan, kif ukoll fil-kuntest tal-fatt li I-kriteriji teknici
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inkwistjoni kellhom I-effett li jnaqqsu I-kompetizzjoni, il-Qorti jidhrilha i |-
appellati ma rnexxilhomx jiggustifikaw b’suécess ir-raguni ghalfejn ghazlu
li jJdejqu iktar Il-ispecifikazzjonijiet teknici dwar il-gies tal-vetturi mitluba

minnhom, meta mgabbla mas-sejha ghall-offerti bin-numru CT2407/23.

77. L-appell ta’ Martin Grima Limited huwa ghalhekk misthoqq, u sejjer

ikun gieghed jigi milqugh.

78. Naturalment, galadarba [|-Qorti ghadha kif issib li I-kumpanija
appellanti kellha ragun fl-ilment taghha li ressqet quddiem il-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i, mela allura I-konsegwenza logika
ghandha tkun li I-kumpanija appellanti bhala |-parti rebbieha jisthoqqilha

tigbor lura d-depozitu illi hallset biex setghet tressaq dak I-ilment.

79. 1lI-Qorti ttemm din is-sentenza billi tosserva li bhalissa I-Bord jidher
li gieghed ihaddem prassi fis-sens li x-xhieda li tinstema’ quddiemu
gieghda tigi traskritta biss, jekk kemm-il darba ssir talba ghal dan minn
wahda mill-partijiet, u bi hlas ta’ €4 ghal kull pagna. Din il-prassi wasslet
biex I|-inkartament ta’ dawn il-pro¢eduri ma kienx jinkludi fih it-
traskrizzjonijiet tax-xhieda ta’ Carl Grima u tal-Inginier Margaret Zammit.
Kien biss fuq I-inizjattiva tal-Qorti li dawn it-traskrizzjonijiet saru, u |-Qorti

eventwalment setghet tiehu gies taghhom.

Pagna 33 minn 35



App. Civ.613/2024/1

80. Din il-Qorti jidhrilha i I-prassi msemmija ma tirriflettix dak li huwa
mitlub mil-ligi fRegolament 92(3) tar-Regolamenti dwar [-Akkwist
Pubbliku,? u ghaldagstant tistenna lill-Bord sabiex jizgura i t-
traskrizzjonijiet tax-xhieda jkunu dejjem fl-atti tal-pro¢eduri, u dan
irrispettivament minn jekk issirx talba ghat-traskrizzjoni tax-xhieda minn

xi wahda mill-partijiet.

81. Bilkemm ghandu ghalfejn jinghad li bhala Qorti ta’ Revizjoni din il-
Qorti ma tkunx semghet b’'widnejha x-xhieda i jkunu nstemghu quddiem
iI-Bord, u ghalhekk I-inkluzjoni tat-traskrizzjonijiet tax-xhieda fl-
inkaratament li jintbaghat lil din il-Qorti mill-Bord, huwa dejjem essenzjali
sabiex il-Qorti tkun tista’ tasal ghad-decizjoni taghha — hekk kif fil-fatt
kienu t-traskrizzjonijiet tax-xhieda ta’ Carl Grima u tal-Inginier Zammit

ghal dan il-kaz.

Decizjoni

Ghaldagstant ghal dawn ir-radunijiet, il-Qorti gieghda tilga’ l-appell ta’
Martin Grima Limited u filwaqt li thassar id-decizjoni tal-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i ta’ nhar il-5 ta’ Dicembru, 2024, tiddikjara li |-kriterji
stipulati fi klawsoli 1.3 u 1.4 tas-sejha ghall-offerti CT2175/24 huma

ristrettivi u ghandhom I-effett li jnaqqsu |-kompetizzjoni hielsa bi ksur ta’

2 Regolament 92(3) jitlob li: «[i]x-xiehda kollha li tinghata minn xhud li jidher quddiem il-Bord
ta’ Revizjoni ghandha tigi traskritta u titgieghed bil-miktub fl-atti tal-procedimenti.»
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Regolament 39(3) tar-Regolamenti dwar I-Akkwist Pubbliku, u
ghalhekk tordna lill-awtorita kontraenti sabiex tiehu hsieb |i tbiddel il-
kriterji tekni¢i stipulati fi klawsoli 1.3 u 1.4 tas-sejha ghall-offerti
CT2175/24 sabiex ma jkunux iktar ristrettivi minn dawk stipulati fis-sejha

ghall-offerti bin-numru CT2407/23.

Tordna wkoll illi d-depozitu mhallas minn Martin Grima Limited sabiex
setghet tressaq I-ilment taghha quddiem il-Bord ta’ Revizjoni dwar

Kuntratti Pubbli¢i ghandu jintraddilha lura.

L-ispejjez ta’ din il-pro¢edura ghandhom jithallsu kollha mid-Dipartiment

tal-Kuntratti u d-Divizjoni tat-Tindif u Manutenzjoni appellati.

Fl-ahhar nett il-Qorti tordna li kopja ta’ din is-sentenza ghandha tigi
notifikata lis-Segretarju tal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i, u

dan sabiex jiehu qies ta’ dak li nghad f'paragrafi 79 sa 81 ta’ din |-istess

sentenza.
Mark Chetcuti Robert G. Mangion Grazio Mercieca
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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