PRIM’AWLA TAL-QORTI CIVILI
(GURISDIZZJONI KOSTITUZZJONALI)

ONOR. IMHALLEF MARK SIMIANA, LL.D
Rikors Numru 116/2025 MS
David Tabone
Vs.

L-Avukat tal-Istat, u b’digriet tat-22 ta’ Marzu 2025,

I-Avukat Generali gie msejjah fil-kawza
[llum, 27 ta’ Marzu 2025
Kawza Numru: 10K

1. Din hija sentenza finali dwar azzjoni li fiha r-rikorrent qed jallega ksur tal-jeddijiet

fundamentali tieghu b’rabta ma’ guri li ged jinstema’ f'dawn I-istess granet.

2. B’rikors prezentat minnu fil-21 ta’ Marzu 2025, ir-rikorrenti talab lil din il-Qorti,
prevja kwalunkwe dikjarazzjoni meqgjusa necessarja u opportuna, u moghtija

dawk il-provvedimenti kollha necessariji fi¢-Cirkostanzi:
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i.  Tiddikjara li bil-fatti hawn esposti gie vjolat jew aktarx
se jigi vjolat id-dritt fundamentali tar-rikorrent kif sancit fl-
Artikolu 39(1) tal-Kostituzzjoni ta’ Malta u fl-Artikolu 6 tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem  kif
inkorporata fil-ligi Maltija permezz tal-Kapitolu 319 tal-
Ligijiet ta’ Malta;

ii. Tiddikjara li bil-fatti hawn esposti gie vjolat jew aktarx
se jigi vjolat id-dritt fundamentali tar-rikorrent kif sancit fl-
Artikolu 39(8) tal-Kostituzzjoni ta’ Malta u fl-artikolu 7(1) tal-
Konvenzjoni Ewropeja tad-Drittijiet tal-Bniedem  kif
inkorporata fil-ligi Maltija permezz tal-Kapitolu 319 tal-
Ligijiet ta’ Malta;

ii. Ulterjorment, taghti dawk I-ordnijiet, tohrog dawk I-atti,
u taghti dawk id-direttivi li tqis xierga sabiex twettaq, jew
tizgura it-twettiq tad-drittijiet fundamentali tar-rikorrent.

3. B’dikriet moghti fit-22 ta’ Marzu 2025, il-kawza giet appuntata ghas-smigh ghall-
24 ta’ Marzu 2025.

4. Din il-Qorti kif impoggija ordnat il-konnessjoni tal-kawza odjerna mal-kawzi bin-
numri 115/2025 u 117/2025, u kif ukoll sar gbil bejn id-difensuri kollha li
«...minkejja li I-kawza bin-numru 116/2025 u 117/2025 ghadhom ma hux
formalment quddiem din il-Qorti u lanqas appuntati ghas-smigh, it-trattazzjoni li
ser issir dwar ir-rimedju provvizorju tkun tghodd anke ghal dawk il-kawzi u I-
Qorti tkun tista’ wkoll f'dawk il-kawzi tippro¢edi ghal digriet dwar dak ir-rimedju

l-istess kif tista’ tipprocedi f'din il-kawza».

5. B’dikriet kamerali moghti fit-22 ta’ Marzu 2025, giet michuda t-talba ghall-ghoti

ta’ rimedju provvizorju, bl-ispejjez kontra r-rikorrenti.

6. L-intimat u I-kjamat fil-kawza ressqu r-risposta taghhom fil-25 ta’ Marzu 2025, li

permezz taghha gie ec¢cepit dan li gej:

1. i preliminarjament, jigi ec¢epit li in kwantu I-proceduri
kriminali fil-konfront tar-rikorrent ghadhom pendenti, I-
esponenti je¢cepixxu formalment I-intempestivita ta’ din I-
azzjoni u dan in kwantu I-lanjanzi tar-rikorrent huma mibnija

1 L-inkartament relattiv ghat-talba u ghad-decizjoni dwar ir-rimedju provvizorju jgorru n-numru
progressiv 116/2025/1.
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fuq allegata lezjoni tad-dritt ghal smigh xieraq. L-esponenti
jirrilevaw illi sabiex ikun jista’ jigi determinat jekk ir-rikorrent
garrabx ksur tad-drittijiet fundamentali tieghu kif protetti
b’dan l-artikolu, irid jigi ezaminat il-pro¢ess kriminali kollu
fit-totalita tieghu. Illum dak il-pro¢ess kriminali ghadu
gieghed jizvolgi u huwa ghalhekk impossibbli li jsir |-
ezerCizzju ta’ ezami shih tieghu kif tirrikjedi lanjanza ta’
allegat ksur tad-dritt ghal smiegh xieraq;

2. llli bla hsara ghas-suespost u wkoll preliminarjament,
jekk jirrizulta li r-rikorrent ma ezawriex mir-rimedji ordinarji
moghtija lilu bil-ligi, din |-Onorabbli Qorti ghandha
tiddeklina milli tistharreg ulterjorament Il-ilmenti mressqa, u
dan a tenur tal-proviso tal-Artikolu 4(2) tal-Kapitolu 319 tal-
Ligijiet ta’ Malta u tal-Artikolu 46(2) tal-Kostituzzjoni ta’
Malta;

3. i bla hsara ghas-suespost, l-allegazzjonijiet, il-
pretensjonijiet u t-talbiet tar-rikorrent huma infondati fil-fatt
u fid-dritt u ghandhom jigu michuda;

4. i kif gie stabbilit b’'mod kostanti fil-gurisprudenza
kemm nostrana kif ukoll dik tal-Qorti Ewropeja, biex tinsab
lezjoni tas-smiegh xieraq kif imhares taht I-Artikolu 6 tal-
Konvenzjoni Ewropeja dwar il-Protezzjoni tad-Drittijiet tal-
Bniedem u Libertajiet Fondamentali u |-Artikolu 39 tal-
Kostituzzjoni ta’ Malta, huwa mentie§ Ili I-process
gudizzjarju jigi ezaminat fit-totalita tieghu. Bhala regola,
sabiex jkun jista’ jigi apprezzat jekk proc¢eduri humiex
xierga jew le, wiehed m’ghandux ihares biss lejn xi
nuqqasijiet procedurali li jsehhu izda irid ihares u jezamina
jekk fl-assjem taghhom, il-pro¢eduri jkunux jew le kondotti
b’gustizzja fis-sustanza u fl-apparenza;

5. llli bla hsara ghas-suespost, sabiex jigi garantit id-dritt
ghal smigh xieraq, is-smigh ghandu jsir fi zmien ragonevoli,
u jinstemgha minn gorti indipendenti u imparzjali mwaqqfa
b’ligi. L-Artikolu 6(1) tal-Konvenzjoni Ewropea dwar il-
Protezzjoni  tad-Drittijiet tal-Bniedem u Libertajiet
Fondamentali jipprovdi wkoll li s-smigh ghandu jkun
pubbliku u ghandu jkun quddiem tribunal indipendenti u
mparzjali mwaqqgaf Db’lligi. Ghaldagstant, jezistu
salvagwardji bizzejjed fid-dritt pro¢edurali nostrali sabiex
jovvjaw ghal kull periklu ta’ lezjoni ta’ smigh xieraq, liema
salvagwardji jiggarantixxu proc¢ess xieraq u smigh gust. Fil-
kaz odjern, il-pro¢eduri kriminali inzammu u ser jitkomplu
jinzammu minn gorti indipendenti u imparzjali, ir-rikorrent
ghandu access ghall-qorti, is-smigh qieghed isir fil-
prezenza tar-rikorrent, kien debitament assistit, il-partijiet
gew ftrattati b’mod ugwali minghajr ebda vantagg
pro¢edurali minn xi persuna fuq ohra, ir-rikorrent nghata |-
opportunita kollha biex jiddefendi I-kaz tieghu minghajr
xkiel u se jkompli jinghata d-dritt li jiddefendi I-kaz, u r-
rikorrent inghata u ser ikompli jinghata Zz-zmien u I-
facilitajiet xierqa ghall-preparazzjoni tal-kaz tieghu. Ir-
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rikorrent waqt il-guri se jkollu kull opportunita li tippermetti
I-ligi sabiex jiddefendi |-kaz tieghu. Ghaldagstant ma
hemmx ksur tad-dritt ghal smigh xieraq a tenur tal-Artikolu
39 tal-Kostituzzjoni ta’ Malta u tal-Artikolu 6 tal-Konvenzjoni
Ewropea dwar il-Protezzjoni tad-Drittijiet tal-Bniedem u
Libertajiet Fondamentali;

6. llli bla hsara ghas-suespost, in kwantu r-rikorrent
gieghed jallega li jekk ma jinghatax il-perjodu ta’
ghaxart’ijiem sabiex jiddetermina u jiddeciedi jekk ghandux
jghaddi guri bil-gurati jew minghajr gurati ser jigi lezi d-dritt
tieghu ghal smiegh xieraq, I-esponenti jwiegbu li din hija
wkoll infondata u dan ghal diversi ragunijiet. L-emenda lil
proviso ghas-subartikolu (6) tal-Artikolu 436 tal-Kapitolu 9
tal-Ligijiet ta’ Malta permezz tal-Att VIl tal-2025 ma
tapplikax ghall-pro¢eduri in kwistjoni fil-konfront tar-
rikorrent, u dan peress li dahlet fis-sehh ferm wara li r-
rikorrent ir¢ieva l-avviz imsemmi fl-Artikolu 438(6) tal-
Kapitolu 9 tal-Ligijiet ta’ Malta. Li kieku I-Legislatur ried li tali
emenda tapplika ukoll ghal akkuzati li gia kienu notifikati bl-
avviz imsemmi fl-Artikolu 438(6) tal-Kapitolu 9 tal-Ligijiet ta’
Malta, il-Legislatur kien jipprovdi ghal disposizizzjoni
transitorja jew kien anke jemenda s-subartikolu (6) tal-
Artikolu 438 tal-Kapitolu 9 tal-Ligijiet ta’ Malta. Kif tajjeb
gieset [-Onorabbli Qorti Kriminali fid-digriet datat 1-20 ta’
Marzu, 2025 fil-proc¢eduri penali in kwistjoni fl-ismijiet ‘Ir-
Repubblika ta’ Malta vs Micallef Rio, Tabone David, Vella
Darren James’, I-Att VIl tal-2025 ma provdiex ghal
dispozizzjoni transitorja applikabbli ghal dawk il-gurijiet li
kienu diga’ appuntati ghas-smiegh fil-jum tal-pubblikazzjoni
tal-att, isegwi ghalhekk li tali emenda ma hijiex applikabbli
ghar-rikorrent;

7. llli bla hsara ghas-suespost, u fi kwalunkwe kaz, il-jedd
ghal smigh xieraq jiggarantixxi biss jeddijiet pro¢edurali
bazi¢i sabiex jizgura li pro¢ess ikun verament xieraq, u dan
billi jizgura parita generali bejn il-partijiet kontendenti, u li
kull parti jkollha opportunita xierqa biex tressaq il-kaz
taghha. Fil-kuntest ta’ proceduri kriminali, hemm garanziji
addizzjonali tenut kont tan-natura partikolari taghhom. Fi
kwalunkwe kaz izda, il-jedd ghaz smigh xieraq ma
jiggarantixxix jew jipprovdi, kif effettivament qieghed
jargumenta r-rikorrent, jedd fundamentali sabiex hu
jiddetermina jekk il-kaz tieghu ghandux jigi determinat minn
gudikant jew minn durija. Dan il-jedd fundamentali
jiggarantixxi biss li meta I-kaz jinstema’ — kemm jekk
quddiem imhallef kif ukoll jekk quddiem gurija — jitmexxa
b’mod xieraq, u ma jirregolax prec¢izament xi tkun il-
kompozizzjoni li tiddetermina I|-fatti ta’ kaz;

8. llli bla hsara ghas-suespost, u fid-dawl ta’ dan kollu, I-
esponenti jeccepixxu li din il-kawza ma hija xejn ghajr
tentattiv sabiex ir-rikorrent ikompli jtawwal il-pro¢eduri fil-
konfront tieghu u dan tenut ukoll tal-fatt li I-att tal-akkuza fil-
konfront tieghu inharget tnax il-sena ilu fis-sena 2013 u il-
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guri diga® gie iddifferit drabi ohra fuq talbiet tar-rikorrenti
stess.

9. llli bla hsara ghas-suespost, gie invokat ukoll I-artikolu
7 tal-Konvenzjoni Ewropea u l-artikolu 39 (8) tal-
Kostituzzjoni li jirrigwardaw il-jedd baziku li persuna ma
tistghax tinstab hatja ta” reat li ma jkunx ezistenti fiz- zmien
li jitwettaq il-fatt liema jedd ihaddan il-principju tan-Nullum
crimen, nulla poena sine lege (There is no crime, when
there is no law punishing the same). Bhala punt ta’ prin¢ipju
gie stabbilit li biex wiehed ikun jista’ jinvoka favur tieghu I-
protezzjoni tant |-artikolu 7 tal-Konvenzjoni u l-artikolu
39(8) tal-Kostituzzjoni huwa mehtieg li dak li jkun ikun
instab hati ta’ reat li ma jkunx kontemplat fil-ligi u li jkun gie
espost ghall-piena li tkun ehrex minn dik li tkun applikabbli
skont l-istess ligi. Jghidu dwar dan il-punt |-awturi Harris,
O’Boyle & Warbrick fl-opra taghhom, Law of the
European Convention on Human Rights, (it-tieni edizzjoni
pagna 332) li, “The wording of Article 7(1) is limited to
cases in which a person is ultimately ‘held guilty’ of a
criminal offence (X v Netherlands No 7512/76). A
prosecution that does not lead to a conviction, or has not
yet done so, cannot raise an issue under Article 7 — at least
not by means of an individual application (X v UK No
6056/73);

Ghalhekk dan I-artikolu jistabbilixxi li:-

(i) huwa projbit li persuna tigi akkuzata b’ reat meta fil
mument meta hija ikkommettiet |-att, dak I-att ma kienx
jammonta ghal reat , i.e. retroactive application of a
criminal offence;

(i) persuna tista’ titressaq biss ghal reat illi kien
jammonta ghal tali meta gie kommess I-att;

(iii) isegwi illi sabiex tkun taf jekk l-azzjoni hijiex wahda
kriminali jew le, jehtieg li I-ligi li tikkostitwixxi dak ir-reat tkun
accessibbli u cara, i.e. “legal certainty.”

10. llli gie ritenut mill-Qorti ta” Strasburgu li the rules on
retroactivity set out in Article 7 of the Convention only apply
fo the provisions defining the offences and the
corresponding penalties u li in principle, they do not
apply to procedural laws, the immediate application of
which in conformity with the tempus regit actum
priniciple was deemed reasonable ara f'dan is-sens il-
Guide on Article 7 on the European Convention on Human
Rights No punishment without law: the principle that only
the law can define a crime and prescribe a penalty. Issir
referenza wkoll ghal-kaz ta’ Scoppola v. ltaly (No. 2)
application number 10249/03 tas-17 ta’ Settembru 2009
fejn iI-Qorti Ewropea qieset li the rules on
retrospectiveness set out in Article 7 of the Convention
apply only to provisions defining offences and the penalties
for them; on the other hand, in other cases, the Court has
held that it is reasonable for domestic courts to apply
the tempus regit actum principle with regard to procedural
laws (see, with reference to new regulations on time-limits
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for appeals, Mione v. Italy (dec.), no. 7856/02, 12 February
2004, and Rasnik v. ltaly (dec.), no. 45989/06, 10 July
2007; see also Martelli v. ltaly (dec.), no. 20402/03,
12 April 2007, concerning implementation of a law
containing new rules on the assessment of evidence,
and Coéme and Others, cited above, §§ 147-149, on the
immediate application to pending proceedings of laws
amending the rules on limitation). The Court must therefore
determine whether the text which, in the present case,
underwent the legislative changes complained of, namely
Article 442 § 2 of the CCP, contained provisions of
substantive criminal law, and in particular provisions
influencing the length of the sentence to be imposed.

11. Bil-fatt li ghaddiet il-ligi il-gdida mertu tal-kawza
odjerna, bl-ebda mod u taht I-ebda cirkostanza ir-rikorrent
ma’" sofra ksur ta” l-artikolu 7 tal-Konvenzjoni Ewropea jew
tal-artikolu 39(8) tal-Kostituzzjoni u dan ghaliex ir-reati li gie
mixli li wettaq ma inbidlux u wisq ingas ma’ inbidlet il-piena
f'kaz ta” sejbien ta” htija. Ghalhekk ghal dawn ir-ragunijiet
kollha, bl-ebda tigbid tal-immaginazzjoni I-elementi tal-
artikolu 7 jew tal-artikolu 39(8) tal-Kostituzzjoni gew b xi
mod lezi u b hekk il-lanjanza tar-rikorrenti hija hazina u
ghandha tigi michuda.

12. llli I-esponenti je¢cepixxu li I-azzjoni tar-rikorrenti hija
semplicement frivola u vessatorja, intiza unikament biex
tistultifika guri li ilu skedat biex isir, li segwa att ta’ akkuza li
nhare§g ma’ tnax-il sena ilu. Ir-rikorrent ghandu jerfa’ r-
responsabbilta ghal dan kollu, inkluz billi jigi zvestit mid-dritt
li jappella d-decizjoni eventwali moghtija fil-kawza odjerna
u dan kif elenkat fl-artikolu 46(5) tal-Kostituzzjoni ta’ Malta
u fl-artikolu 4(5) tal-Kapitolu 319 tal-Ligijiet ta’ Malta, u dan
apparti li jigu applikati s-sanzjonijiet kontemplati fl-Artikolu
10 tat-Tariffa A tal-Iskeda A tal-Kap. 12 tal-Ligijiet ta’ Malta
kontrih;

13. Salv e¢cezzjonijiet ulterjuri.

7. Waqt l-udjenza tal-25 ta’ Marzu 2025 saret trattazzjoni u I-kawza giet differita

ghal-lum ghas-sentenza.

8. Qabel xejn ikun utili li jigu riepilogati |-fatti tal-kaz sa fejn dawn huma rilevanti
ghad-determinazzjoni tat-talbiet li I-Qorti ghandha tiddeciedi dwarhom f'dan il-

kaz.

9. lIr-rikorrent huwa wiehed minn tliet ko-akkuzati fi proceduri penali dwar drogi u
sustanzi illeciti. ll-guri fil-konfront tieghu u tal-ko-akkuzati |-ohrajn beda jigi

celebrat nhar it-Tnejn, 1-24 ta’ Marzu 2025 fid-9am u ghadu ged jinstema’.


https://hudoc.echr.coe.int/eng#{%22appno%22:[%227856/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2245989/06%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2220402/03%22]}
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10.Fis-17 ta’ Marzu 2025, gie promulgat |-Att VII bit-titolu «Att sabiex jemenda I-Att

11.

dwar Dipendenza fuq id-Droga (Trattament mhux Prigunerija), Kap.537 u ligijiet
varji relatati mad-droga». Fost il-bidliet maghmula b’dan I-Att, hemm ukoll bidla
li kellha ssir lill-artikolu 436(6) tal-Kodi¢i Kriminali. Din id-dispozizzjoni kienet
tghid hekk:

Minkejja kull dispozizzjoni ohra ta’ dan il-Kodi¢i u bla
hsara ghad-dispozizzjonijiet tas-subartikoli li gejjin ta’ dan
[-artikolu, I-akkuzat jista’, mhux iktar tard minn ghaxart ijiem
wara d-data tan-notifika tal-avviz imsemmi fl-artikolu 438(6)
jew tal-ordni msemmi fl-artikolu 620(4), jipprezenta nota fir-
registru tal-qorti li biha jaghzel li uri ma jigix maghzul ghall-
kawza jew ghad-decizjoni dwar kull kwistjoni kollaterali taht
it-Titolu VIl tat-Tagsima Il tat-Tieni Ktieb ta’ dan il-Kodiéi, u
kopja uffi¢jali ta’ dik in-nota ghandha tigi notifikata lill-
Avukat Generali:

Izda dan is-subartikolu ma japplikax ghall-kawza dwar ir-
reat meta t-talba fl-att tal-akkuza tkun ghal piena ta’
prigunerija ghall-ghomor.

Bl-artikolu 3 tal-Att VIl tal-2025, fil-proviso tal-artikolu 436(6) tal-Kodici Kriminali
zdiedu I-kliem «hlief ghal reat kontra I-Ordinanza dwar il-Professjoni Medika u
I-Professjonijiet li ghandhom x’jagsmu maghha jew kontra I-Ordinanza dwar il-
Medicini Perikoluzi», wara |-kliem «prigunerija ghall-ghomor». B’hekk, persuna
akkuzata b’reat permezz ta’ att t'akkuza li fih tkun qged tintalab il-piena ta’
prigunerija ghall-ghomor tista’ taghzel li I-kaz taghha jinstema’ minghajr durati
biss jekk ir-reat addebitat lilu jkun kontra I-Ordinanzi msemmija fl-emenda

maghmula.

12.Jirrizulta pacifiku li r-rikorrent huwa proprju akkuzat b’reati kontra dawn I-

Ordinanzi.

13. Ir-rikorrent odjern, kif ukoll il-ko-akkuzat Darren James Vella, minnufih wara I-

promulgazzjoni tal-emenda msemmija ressqu n-nota li biha ddikjaraw li ma
riedux li jintghazlu I-gurati fil-kaz taghhom. Jidher li peress li I-ko-akkuzat Rio
Micallef m’ghamilx din I-ghazla minnufih, il-Qorti Kriminali iffissat udjenza ghall-
20 ta’ Marzu 2025.
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14.Jidher mill-verbal ta’ dik l-udjenza li Rio Micallef kien ged isostni li, peress illi fil-
mument tal-promulgazzjoni tal-Att VIl tal-2025, il-guri kien appuntat, u |I-akkuzati
kienu effettivament ilhom notifikati bl-avviz imsemmi fl-artikolu 438(6) tal-Kodi¢i
Kriminali, it-terminu ta’ ghaxart ijiem imsemmija fl-artikolu 436(6) tal-Kodici

precitat bdew jghaddu minn dakinhar tal-promulgazzjoni tal-Att VII tal-2025.

15. Matul is-smigh quddiem il-Qorti Kriminali, id-difensuri ta’ Rio Micallef iddikjaraw
«illi I-guri fil-konfront ta’ dan l-akkuzat isir bil-gurija». Wara din id-dikjarazzjoni,
il-prosekuzzjoni ddikjarat li «dment li d-difiza kollegjalment ma tirravviza l-ebda
nullita fil-fatt illi I-Qorti tghaddi biex tapplika I-emendi introdotti fl-Att VIl ta’ 2025,
hija ma ghandhiex oggezzjoni illi I-guri ta’ Rio Micallef isir bil-Gurija filwaqt li taz-

Zewgq akkuzati ohra isir minghajr gurija».

16.Din id-dikjarazzjoni mid-difiza tar-rikorrent u tal-ko-akkuzat Vella saret fl-istess
udjenza, izda d-difensuri tal-ko-akkuzat Micallef ma riedux jaghmlu

dikjarazzjoni f'dak is-sens.

17.Imbaghad il-Qorti Kriminali ippronunzjat dikriet kif ge;j:

[I-Qorti rat I-emendi introdotti ghal proviso tal-artiklu 436
sub-in¢iz 6 tal-Kodi¢i Kriminali, tosserva illi madanakollu
ma hemm ebda emenda fl-Att VIl tat-2025 ghal dak dispost
fl-artiklu 436(6) tal-Kodi¢i Kriminali kif langas hemm
disposizzjoni transitorja applikabbli ghal dawk il-gurijiet li
kienu diga appuntati ghas-smiegh fil-jum tal-pubblikazzjoni
tal-att.

[I-Qorti ghalhekk billi I-akkuzati ilhom li gew notifikati bl-
avviz tas-smiegh tal-guri mis-16 ta’ Dicembru, 2024, ma
tistax tilga’ t-talba kontenuta fin-nota tal-akkuzati, David
Tabone u Darren James Vella.

Billi t-terminu ta’ ghaxart ijiem koncess fl-artiklu 436(6) tal-
Kodi¢i Kriminali lahaq iddekorra fid-dawl tal-fatt illi I-emendi
li saru ghal-ligi hallew invarjata id-disposizzjoni tal-artiklu
436(6) hawn fuq indikat, u ghalhekk il-Qorti tordna li I-guri
tat-tlett akkuzati isir bil-gurija u jibda nhar it-Tnejn, 24 ta’
Marzu, 2025 fid-9:00am.
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18.Billi r-rikorrent dehrlu li din id-decizjoni tal-Qorti Kriminali tikser id-drittijiet
fundamentali tieghu taht I-artikolu 39 tal-Kostituzzjoni u taht |-artikoli 6 u 7 tal-

Konvenzjoni Ewropea, ressaq din il-kawza.

19.11-Qorti sejra qabel xejn tindirizza |-e¢cezzjoni preliminari li r-rikorrenti kellu
rimedju ordinarju ghad-dispozizzjoni tieghu, u li per konsegwenza din il-Qorti
ghandha tiddeklina milli tezercita s-setghat taghha kif jipprovdu I-provisos
rispettivi tal-artikolu 46(2) tal-Kostituzzjoni u tal-artikolu 4(2) tal-Konvenzjoni
Ewropea. Skont dak li nghad matul it-trattazzjoni tal-kaz, il-Qorti fehmet li r-
rimedju ordinarju li ghalih ged jirreferu Il-intimat u |-kjamat fil-kawza huwa dak

tal-appell mid-decizjoni tal-Qorti Kriminali.

20.Fil-kaz odjern, ir-rikorrent ged jilmenta mid-decizjoni tal-Qorti Kriminali tal-20 ta’
Marzu 2025 li biha gie deciz li -emenda promulgata bl-Att VIl tal-2025 ma kinitx
applikabbli ghall-kaz tieghu billi t-terminu ta’ ghaxart ijiem mahsub fl-artikolu

436(6) tal-Kodici Kriminali kien iddekorra zmien qabel.

21.Naraw mela jekk decizjoni bhal dik tistax tigi appellata.

22.ld-dritt ta’ appell tal-akkuzat minn decizjonijiet tal-Qorti Kriminali lill-Qorti tal-
Appelli Kriminali huwa regolat prin¢ipalment mill-artikoli 499, 500 u 501 tal-

Kodici Kriminali.

23.Minn dak li fehmet din il-Qorti, il-kwistjoni li nqalghet fl-20 ta’ Marzu 2025 sehhet
wara |-qari tal-att tal-akkuza li jsir skont I-artikolu 438(4) tal-Kodic¢i Kriminali, izda
gabel ma |-akkuzati jwiegbu jekk humiex hatja jew le. Ir-rikorrent u I-ko-akkuzati
[-ohrajn kienu effettivament ressqu eécezzjonijiet taht I-artikolu 449 tal-Kodici
Kriminali fiz-zminijiet imsemmija fl-artikolu 438, u b’konsegwenza ta’ dan kien
inzamm smigh mill-Qorti Kriminali u inghatat sentenza dwar dawk I-
eccezzjonijiet. Minn dak li setghet tirrileva din il-Qorti, kompriz mill-verbal tal-
udjenza tal-guri tal-24 ta’ Marzu 2025, is-sentenza tal-Qorti Kriminali kienet anki
giet appellata u l-appell gie eventwalment deciz mill-Qorti tal-Appell Kriminali.
Dan kollu ffisser li I-att tal-akkuza kien ingara lir-rikorrenti f'dik I-epoka, filwaqt i

r-rikorrenti wiegeb jekk huwiex hati jew le biss fl-24 ta’ Marzu 2025.
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24 L-artikolu 499(1) tal-Kodici Kriminali jghid hekk:

Appell jista’ jsir lill-Qorti tal-Appell Kriminali fuq talba tal-
Avukat Generali jew tal-akkuzat minn kull decizjoni
moghtija wara |-qari tal-att tal-akkuza u gabel ma |-akkuzat
iwiegeb jekk hux hati jew le fuq kull wahda mill-
eccezzjonijiet imsemmija fl-artikolu 449(1)(a), (b), (¢), (d),
u (g0 u minn kull decizjoni fuq I-e¢Cezzjoni ta’
inammissibbilta ta’ provi.

25.Din id-dispozizzjoni ghalhekk tirreferi ghall-perijodu ta’ zmien li fih sehh I-
episodju tal-20 ta’ Marzu 2025. Ghalhekk irridu naraw jekk dak li ddecidiet
dwaru I-Qorti Kriminali fl-20 ta’ Marzu 2025 jammontax ghal wahda mill-

eccezzjonijiet imsemmija f'dik id-dispozizzjoni.

26.Fil-fehma ta’ din il-Qorti, dak li sehh fl-20 ta’ Marzu 2025 effettivament
jikkostitwixxi decizjoni interlokutorja. Fil-kuntest penali, gie mizmum fid-
decizjoni Ludgarda Anderson vs. Concetta Galea (Appell Kriminali, 16
t'Ottubru 1901)? illi:

Che i vocaboli “decreti interlocutori” usati nella legge non
hanno soltanto il significato ristrettivo di quei decreti che si
rendono nella trattazione di una causa utili per darsi quei
provvedimenti necessari onde devenire ad una sentenza
definitiva nel merito, ma un senso ampio e comprensivo
d’ogni specie di decreti...

27.Fehma din li bagghet tigi espressa permezz ta’ decizjonijiet sussegwenti. Hekk,
per ezempju, fid-decizjoni ll-Pulizija vs. Manwel Mizzi et (Appell Kriminali, 27
ta’ Novembru 1954)3 gie mfisser li: «...l-espressjoni “digriet interlokutorju”
ghandha sens ampju, b’mod li tikkomprendi mhux biss provvedimenti interinali
jew ordinatorji moghtija fil-kors tal-kawza, imma anki kull xorta ta’ digriet...»*.
Ghalkemm dawn id-decizjonijiet kienu jirrigwardaw proceduri li nzammu

quddiem il-Qrati Inferjuri, u li fihom id-dritt tappell huwa regolat b’'dispozizzjoni

2 Kollezz. Vol XVIIl.iv.29.

3 Kollezz. Vol. XXXVII1.iv.915.

4 Ara wkoll fl-istess sens llI-Pulizija vs. Salvu Galea (Appell Kriminali, 5 ta’ Marzu 1992 — Kollezz.
Vol.LXXVI.v.756) u ll-Pulizija vs. Peter Paul Debono (Appell Kriminali, 26 ta’ Mejju 1994 — Kollezz.
Vol.LXXVIII.v.235).
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differenti®, il-Qorti tgishom xorta wahda rilevanti sa fejn dawn ifissru dak li huwa

kompriz fit-terminu «dikriet interlokutorju».

28.Issa ghal dak li jirrigwarda dikrieti interlokutorji moghtija mill-Qorti tal-Appell
Kriminali, il-ligi tipprovdi pro¢edura differenti. Ibda biex I-artikolu 415 mhux
applikabbli ghal dawk il-provvedimenti, tant li dik id-dispozizzjoni tinsab
kollokata f’sub-titolu partikolari tal-Kodici Kriminali li huwa intitolat « Fuq I-Appelli
mis-Sentenzi tal-Qorti tal-Magistrati bhala Qorti ta’ Gudikatura Kriminali». Gie
fil-fatt deciz, per ezempiju, li dikriet interlokutorju moghti fil-kors ta’ guri mhux
appellabbili (ara f'dan is-sens Ir-Repubblika ta’ Malta vs. Gioacchino sive
Jack Pace et, Appell Kriminali, 15 ta’ Novembru 1988)¢. Aktar ricentement, u
b’xebh akbar mal-fattispeci tal-kaz odjern, gie mizmum fid-decizjoni citata mir-
rikorrenti Ir-Repubblika ta’ Malta vs. Grazio Azzopardi (Appell Kriminali, 4 ta’
Dicembru 2024) li: «...appell quddiem din il-Qorti minn digriet interlokutorji ma

huwiex moghti».

29.Din il-Qorti tirrileva li illum huma assodati I-principji li ghandhom jirregolaw kif u
meta ghandu jitgies li rikorrent kellu rimedju ordinarju ghad-dispozizzjoni tieghu
ghall-ghanijiet tal-artikolu 46(2) tal-Kostituzzjoni u tal-artikolu 4(2) tal-Att dwar
il-Konvenzjoni Ewropea. Fid-decizjoni Visual & Sounds Communications
Limited vs. lI-Kkummissarju tal-Pulizija et (Qorti Kostituzzjonali, 12 ta’

Dicembru 2002) gew elenkati I-principji segwenti:

(a) Meta huwa ¢ar li hemm mezzi ordinarji disponibbli ghar-
rikorrenti biex ikollu rimedju ghad-dannu li ged jillamenta,
bhala prin¢ipju generali dawn ghandhom jigu adoperati, u
r-rikors ghall-organi gudizzjarji ta’ natura kostituzzjonali
ghandu jsir wara li l-ordinarji jigu ezawriti jew meta
m humiex disponibbli;

(b) Din il-Qorti Kostituzzjonali sakemm ma jirrizultawx
ragunijiet serji u gravi ta’ illegalita’ jew ta’ gustizzja jew ta’
zball manifest, ma tiddisturbax I|-ezerc¢izzju ta’
diskrezzjonalita® ta" I-ewwel Qorti kkonferita mill-art. 46(2)
tal-Kostituzzjoni;

(c) kull kaz ghandu |-fattispecje partikolari tieghu;

5 Artikolu 415 tal-Kodici Kriminali.
6 Kollezz. Vol.LXXIl.v.917.
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(d) Meta r-rikorrent ma jkunx ghamel uzu minn rimedju li
seta’ kellu, dan ma ffissirx li I-Qorti ghandha tikkunsidra li
m’ghandhiex tezercita |-gurisdizzjoni taghha jekk, dak il-
possibbli rimedju ma kienx pero” se jirrimedja hlief in parti
I-lanjanzi tar-rikorrent;

(e) Meta r-rikorrent ma jkunx ezawrixxa r-rimedji ordinarji,
jekk pero’ dan in-nuqggas ikun ikkontribwixxa ghalih I-operat
ta’ haddiehor, allura ma jkunx desiderabbli li I-Qorti tieqaf u
ma tipprocedix bit-trattazzjoni tal-kaz;

(f) Meta l-ewwel Qorti tezercita d-diskrezzjoni taghha u
tiegaf mit-trattazzjoni minghajr ma tezamina I|-materja
necessarja li fugha dik id-diskrezzjoni ghandha tigi
ezercitata, il-Qorti tat-tieni grad ghandha twarrab id-
diskrezzjoni.

30. Sabiex jinghad li kien hemm rimedju ordinarju disponibbli, dan ir-rimedju, «...

31.

jrid jitqies fid-dawl tal-ksur tal-jedd fondamentali li jkun qed jigi allegat i nkiser
Jew li jkun mhedded li sejjer jinkiser: ghandu jkun rimedju accessibbli, xieraq,
effettiv u adegwat biex jindirizza I-ksur jew theddid ta’ ksur lamentat. M’hemmx
ghalfejn li, biex jitqies bhala effettiv, ir-rimedju jintwera bhala wiehed li se’ jaghti
lir-rikorrent succ¢ess garantit, bizzejjed li jintwera li jkun wiehed li jista’ jigi segwit
b’mod prattiku, effettiv u effikaci» (Peter Paul Muscat vs. Mario Muscat pro

et noe et, Prim’Awla Gurisdizzjoni Kostituzzjonali, 26 ta’ Marzu 2009).

Fid-dawl tal-osservazzjonijiet maghmula aktar kmieni, din il-Qorti m’hijiex
sodisfatta li r-rikorrent tassew ghandu dritt t'appell mid-dikriet moghti mill-Qorti
Kriminali fl-20 ta’ Marzu 2025. U la hemm in¢ertezza dwar id-disponibilita ta’
dan ir-rimedju ordinarju, mhux il-kaz li hija tiddeklina milli tezercita s-setghat
taghha tant l-artikolu 46 tal-Kostituzzjoni u taht l-artikolu 4 tal-Att dwar il-
Konvenzjoni Ewropea. Kemm hu hekk, diversi drabi gie mizmum li anki fejn din
iI-Qorti tkun sabet li tassew hemm dak ir-rimedju ordinarju, hija jkollha d-
diskrezzjoni li taghzel li tezerc¢ita xorta wahda s-setghat kostituzzjonali u
konvenzjonali taghha. Wisq u wisq aktar ghalhekk ghandha timxi fdik id-

direzzjoni fejn dak ir-rimedju ordinarju jirrizultalha in¢ert u efimeru ghall-ahhar.

32.Ghalhekk din I-e¢c¢ezzjoni tal-intimat u tal-kjamat fil-kawza ged tigi respinta.

12
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33.1lli I-Qorti sejra issa tqis il-meritu, flimkien mal-ec¢ezzjonijiet rimanenti tal-intimat

u tal-kjamat fil-kawza.

34.In succint, ir-rikorrent iressaq zewg argumenti ghall-konsiderazzjoni ta’ din il-
Qorti. L-ewwel argument huwa li d-decizjoni tal-Qorti Kriminali li t-tibdil fil-ligi
mwettaq permezz tal-promulgazzjoni tal-Att VII tal-2025 ma kienx applikabbli
ghalih, u b’hekk huwa ma setax jiddeciedi jekk iridx il-kaz tieghu jinstema’ bil-
gurati jew minn Imhallef togat, tikser il-jedd tieghu ghal smigh xieraq taht I-
artikolu 6 tal-Konvenzjoni Ewropea u taht l-artikolu 39 tal-Kostituzzjoni. It-tieni
argument huwa li dik id-decizjoni tikser ukoll l-artikolu 7 tal-Konvenzjoni
Ewropea u I-artikolu 39(8) tal-Kostituzzjoni, in kwantu teskludi lill-akkuzat minn

ligi li hija ta’ benefic¢ju ghalih.

35.Inqisu l-ewwel argument u ¢joé dak dwar il-jedd ta’ smigh xieraq. Kemm mill-
premessi tar-rikors li bih inbdiet din il-kawza u kemm matul is-sottomissjonijiet
li saru fil-kors tat-trattazzjoni, il-Qorti fehmet li I-ilment tar-rikorrent huwa mibni
interament fuq il-pretensjoni tieghu li I-emendi fil-ligijiet tal-pro¢edura jkollhom
effett immedjat sakemm ma jkunx provdut mod’iehor fl-istess ligi. Ghalhekk
skont l-istess rikorrent, I-emenda maghmula bl-Att VIl tal-2025 kellha titgies

applikabbli ghalih ukoll.

36.Huwa opportun f'dan I-istadju li din il-Qorti tenfazizza, kif wara kollox ghamlet
waqt it-trattazzjoni tal-kawza, li I-mansjoni taghha fil-kawza odjerna m’hijiex li
tirrevedi d-decizjoni tal-Qorti Kriminali ghal dak li jirrigwarda I-fondament
guridiku taghha. ll-mansjoni ta’ din il-Qorti huwa biss li tezamina jekk dik id-
decizjoni twassalx ghal vjolazzjoni tad-drittijiet fondamentali invokati mir-
rikorrenti. F'dan is-sens ghalhekk bosta mis-sottomissjonijiet li saru dwar
prinCipji tat-tranzitorjeta tal-ligi pro¢edurali huma, anki jekk interessanti,

irrilevanti ghal dak li trid tiddeciedi dwaru |-Qorti.
37.Dan huwa hekk ghaliex ma jirrizultax li I-prin€ipju ta’ retroattivita invokat mir-

rikorrenti jikkostitwixxi xi parti komponenti tal-jedd ta’ smigh xieraq kif tutelat

mill-artikolu 39(1) tal-Kostituzzjoni jew mill-artikolu 6 tal-Konvenzjoni Ewropea.
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38.Fl-ebda hin matul it-trattazzjoni ta’ din il-kawza ma gie spjegat ezattament kif il-
princ¢ipju tant enfazizzat mir-rikorrenti jinkwadra ruhu fid-dispozizzjonijiet tal-
artikolu 39 jew tal-artikolu 6.

39.11-Qorti jidhrilha li ma hemm ebda dritt fondamentali sabiex bidliet fil-procedura
gudizzjarja jidhlu fis-sehh b’mod retroattiv. Tifhem izda li jista’ jkun il-kaz li r-
retroattivita ta’ ligi gdida — jew in-nuqqgas ta’ dik ir-retroattivita — twassal fi¢-

¢irkostanzi_kongruwi ghal vjolazzjoni tad-dritt ta’ smigh xieraq. Naturalment

imiss lil min jallega dik il-vjolazzjoni I-oneru li juri li din il-vjolazzjoni sehhet.

40.Fir-rigward huma opportuni s-segwenti osservazzjonijiet.

41.Fl-ewwel lok, huwa mizmum illi s-smigh tal-kaz minn gurati huwa process
kompatibbli mad-dritt ta’ smigh xieraq tal-akkuzat (ara f'dan is-sens id-decizjoni
R. vs. Belgium (KEDB, 30 ta’ Marzu 1992), kif ukoll Saric vs. Denmark
(QEDB, 2 ta’ Frar 1999)). Aktar ricentement, fid-decizjoni Taxquet vs. Belgium
(QEDB, 16 ta’ Novembru 2010) gie osservat kif gej:

83. The Court notes that several Council of Europe
member States have a lay jury system, guided by the
legitimate desire to involve citizens in the administration of
justice, particularly in relation to the most serious offences.
The jury exists in a variety of forms in different States,
reflecting each State’s history, tradition and legal culture;
variations may concern the number of jurors, the
qualifications they require, the way in which they are
appointed and whether or not any forms of appeal lie
against their decisions (see paragraphs 43-60 above). This
is just one example among others of the variety of legal
systems existing in Europe, and it is not the Court’s task to
standardise them. A State’s choice of a particular criminal-
justice system is in principle outside the scope of the
supervision carried out by the Court at European level,
provided that the system chosen does not contravene the
principles set forth in the Convention (see Achour v.
France [GC], no.67335/01, § 51, ECHR 2006-IV).
Furthermore, in cases arising from individual petitions the
Court’s task is not to review the relevant legislation in the
abstract. Instead, it must confine itself, as far as possible,
to examining the issues raised by the case before it (see,
among many other authorities, N.C. v. [taly [GC],
no. 24952/94, § 56, ECHR 2002-X).
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84. Accordingly, the institution of the lay jury cannot be
called into question in this context. The Contracting States
enjoy considerable freedom in the choice of the means
calculated to ensure that their judicial systems are in
compliance with the requirements of Article 6. The Court’s
task is to consider whether the method adopted to that end
has led in a given case to results which are compatible with
the Convention, while also taking into account the specific
circumstances, the nature and the complexity of the case.
In short, it must ascertain whether the proceedings as a
whole were fair (see Edwards v. the United Kingdom, 16
December 1992, § 34, Series A no. 247-B, and Stanford v.
the United Kingdom, 23 February 1994, § 24, Series A no.
282-A).

42.1ssa tqum il-kwistjoni jekk bil-bidla maghmula fil-ligi ftit jiem qabel ic¢-
celebrazzjoni tal-guri tar-rikorrenti, liema bidla giet deciza li mhux applikabbli
ghall-pro¢eduri li fihom huwa involut I-istess rikorrenti, giex vjolat id-dritt tieghu

ghal smigh xieraq.

43.Din il-Qorti jidhrilha li bl-ebda mod ma jista’ jinghad li I-fatt li r-rikorrent gie eskluz
mill-bidla fil-ligi mwettga bl-Att VII tal-2025 iwassal ghall-vjolazzjoni tad-dritt
tieghu ghal smigh xieraq. Dan hu hekk ghaliex I-effett tal-eskluzjoni tar-rikorrenti
mill-applikazzjoni ta’ dawk il-bidliet legizlattivi kien proprju li huwa jibqga’ fl-istess
pozizzjoni li kien jinsab fiha gabel saru dawk I-emendi. U |-pozizzjoni li fiha r-
rikorrent kien jinsab gabel dawk I-emendi kienet pozizzjoni li kienet kompatibbli
mad-dritt tieghu ghal smigh xieraq skont I-artikolu 39 tal-Kostituzzjoni u skont I-

artikolu 6 tal-Konvenzjoni Ewropea.

44.Solitament huma bidliet legizlattivi li jinterferixxu mad-drittijiet tal-partijiet fil-kors
ta’ pro¢eduri qudizzjarji li jistghu jaghtu lok ghal vjolazzjonijiet tad-dritt ta’ smigh
xieraq. Kif intqal fid-decizjoni Gorraiz Lizarraga and others vs. Spain (QEDB,
27 t'April 2004):

64. The Court has already had occasion to rule on
allegations of intervention by the State, through the
legislature, in order to influence the outcome of a case to
which it was party in which a finding had already been
made against it in the examination on the merits. This was
the situation that obtained in Stran Greek Refineries and
Stratis  Andreadis (cited  above), Papageorgiou (cited
above), National & Provincial Building Society, Leeds
Permanent Building Society and Yorkshire Building
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Society (“Building Societies”) v. the United
Kingdom (judgment of 23 October 1997, Reports 1997-
VII), and Zielinski and Pradal and Gonzalez and Others v.
France ([GC], nos. 24846/94 and 34165/96 to 34173/96,
ECHR 1999-VII). On this subject, the Court reaffirms that,
while in principle the legislature is not precluded from
adopting new retrospective provisions to regulate rights
arising under existing laws, the principle of the rule of law
and the notion of fair trial enshrined in Article 6 preclude
any interference by the legislature with the administration
of justice designed to influence the judicial determination of
a dispute save on compelling grounds of the general
interest (see the following judgments cited above: Stran
Greek Refineries and Stratis Andreadis, p. 82, §
49; Papageorgiou, p. 2288, § 37; Building Societies, p.
2363, § 112; and Zielinski and Pradal and Gonzalez and
Others, § 57).

65. In Stran Greek Refineries and Stratis
Andreadis, Papageorgiou and Zielinski and Pradal and
Gonzalez and Others, the Court found that there had been
a violation of Article 6 § 1 of the Convention.

66. In Stran Greek Refineries and Stratis Andreadis, two
essential features led the Court to conclude that there had
been an infringement of the right to a fair hearing: firstly,
the Greek legislature's intervention in the case had taken
place at a time when judicial proceedings in which the State
was a party were pending; secondly, the fact that the Court
of Cassation had decided to adjourn the hearing on the
ground that a draft law concerning the case was before
Parliament (loc. cit., pp. 81-82, § 47).

67. In Papageorgiou, the Court's criticism of the
interference  was prompted by the following three
considerations: firstly, the disputed legislative provision,
namely section 26 of Law no. 2020/1992, provided that any
claims for repayment of contributions previously paid by the
applicants to the Manpower Employment Organisation
were extinguished and that any proceedings concerning
such claims pending in any court were to be struck out;
secondly, section 26 was contained in a statute whose title
bore no relation to that provision, a practice prohibited by
Article 74 § 5 of the Greek Constitution; finally, the disputed
provision had been enacted after the appeal had been
lodged by the Public Electricity Company, which employed
the applicants, against the judgment of the Athens Court of
First Instance, sitting as an appellate court, and prior to the
hearing before the Court of Cassation.

In those circumstances, the Court concluded that the
enactment of section 26 at such a crucial point in the
proceedings before the Court of Cassation resolved the
substantive issues for practical purposes and made
carrying on with the litigation pointless (see Papageorgiou,
p. 2289, § 38).
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68. In Zielinski and Pradal and Gonzalez and Others, the
Court held that the passing of legislation with retrospective
effect had had the effect of endorsing the State's position
in the proceedings that had been brought against it and
which were still pending in the ordinary courts (loc. cit.,
§ 58).

45.Fejn, min-naha l-ohra, il-bidla legizlattiva ma taffettwax id-drittijiet tal-parti —
f’dan il-kaz I-akkuzat — diffi¢ilment tista’ tqum vjolazzjoni ta’ dritt ta’ smigh xieraq
meta dik il-vjolazzjoni ma tkunx tezisti gabel il-bidla legizlattiva stess. Certament

li fdan il-kaz ma giex muri mod’iehor.

46.Ghalhekk dan I-ilment tar-rikorrenti huwa karenti minn fondament.

47.It-tieni Iment tar-rikorrenti huwa mibni fuq I-artikolu 7 tal-Konvenzjoni Ewropea,

li jipprovdi hekk:

(1) Aadd ma ghandu jitgies li jkun hati ta’ reat kriminali
minhabba f'xi att jew ommissjoni li ma kinux jikkostitwixxu
reat kriminali skont ligi nazzjonali jew internazzjonali fil-hin
meta jkun sar. Langas ma ghandha tinghata piena akbar
minn dik li kienet applikabbli fiz-zmien meta r-reat kriminali
jkun sar.

(2) Dan I-Artikolu ma ghandux jippregudika I-pro¢eduri u |-
applikazzjoni tal-piena ta’ xi persuna ghal xi att jew
ommissjoni li, fiz-zmien meta jkun sar, kien kriminali skont
il-principji generali tal-ligi rikonoxxuti min-nazzjonijiet
Civilizzati.

kif ukoll fuq Il-artikolu 39(8) tal-Kostituzzjoni, li proprju jivvjeta ir-retroattivita ta’

ligi penali sa fejn din tista’ tolqot ir-reita ta’ atti partikolari jew is-severita tal-piena

imponibbli. Dik id-dispozizzjoni fil-fatt tipprovdi kif §ej:

Hadd ma ghandu jitgies li jkun hati ta’ reat kriminali
minhabba f'xi att jew omissjoni li, fil-hin meta jkun sar, ma
jkunx jikkostitwixxi reat bhal dak, u ebda piena ma ghandha
tigi mposta ghal xi reat kriminali li tkun aktar severa fi grad
jew xorta mill-oghla piena li setghet tigi mposta ghal dak ir-
reat fiz-zmien meta jkun gie maghmul.

48.Huwa c¢ar minn din id-dispozizzjoni li dak li ged jigi vjetat mill-artikolu 39 huwa

li b'effett ta’ ligi gdida, persuna tista’ tinstab hatja ta’ reat ghal fatt li ma kienx
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jikkostitwixxi reat fiz-zmien meta sehh, jew inkella li b’dik il-ligi I-gdida tigi
mposta piena aktar severa minn dik li kienet fis-sehh fiz-Zzmien meta r-reat gie
mwettaq. Fi kliem iehor, dak li huwa vjetat hawnhekk huwa r-retroattivita (ara
f’dan is-sens ll-Pulizija vs. Lawrence Cuschieri, Qorti Kostituzzjonali, 8 ta’
Jannar 1992)’. L-iiment tar-rikorrent fil-kaz odjern huwa anzi I-kuntrarju — huwa
jrid li ligi gdida jkollha effett retroattiv.

49.L-ewwel subinciz tal-artikolu 7 fis-sostanza tieghu huwa l-istess bhat-tmien
subinciz tal-artikolu 39 tal-Kostituzzjoni, u ghalhekk dak li osservat il-Qorti fir-

rigward huwa tant’iehor applikabbli ghal dan Il-ilment tar-rikorrenti.

50.Kif intqal fid-decizjoni ll-Periti Arkitetti u Inginieri Civili Roger Degiorgio u
Arthur Mortimer vs. L-Onorevoli Dottor Giorgio Borg Olivier fil-kwalita ta’
Prim’Ministru, I-Onorevoli Dottor Carmelo Caruana fil-kwalita ta’ Ministru
tax-Xoghlijiet Pubblic¢i, u Vivien De Gray fil-kwalita ta’ Kummissarju tal-
Pulizija (Qorti Kostituzzjonali, 28 ta’ Mejju 1973):

Din id-dispozizzjoni, kif hu evidenti, giet modellata fug dik
tal-konvenzjoni Ewropea tad-Drittijiet tal-Bniedem li hi
sostanzjalment tirriproduci u li, kif giet interpretata, mhux
biss tipprojbixxi (salv, fid-dispozizzjoni tal-Konvenzjoni
Ewropea, dak Ii jinghad fil-paragrafu 2 taghha) I-
applikazzjoni retroattiva tal-ligi kriminali bi hsara ta’ I-
akkuzat, imma anki tikkonferma I-principju tal-legalita tar-
reati u tal-pieni u tivvjeta l-applikazzjoni estensiva tal-ligi
penali “in malam partem” permess tal-analogija...

51.Gie wkoll spjegat illi: «Article 7 also extends to the situation in which the scope
of existing law is extended to acts or omissions that were previously not
criminal, and lays down the principles that ‘the criminal law must not be
extensively construed to the accused’s detriment. The application of the
existing law may be extended to new conduct by the courts by way of
interpretation where its meaning has previously been unclear or is given a
changed meaning by the courts in the applicant’s case. It will only be in
exceptional cases that the Strasbourg Court will find a violation on either of

these bases... ... As to clarity of meaning, the Court has in several cases not

7 Kollezz. Vol.LXXVL.i.1.
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found a breach of Article 7 despite some very generally worded or obscurely
drafted laws. This has been either because the national courts have already
given it more precise meaning in their case law, or because they have given it
a meaning when the point is ruled upon for the first time in the applicant’s case

that is both foreseeable and consistent with the essence of the offence»s.

52.B’danakollu gie wkoll mizmum illi sabiex tista’ ssir riferenza ghall-artikolu 7 tal-

Konvenzjoni Ewropea, hemm il-htiega li I-applikant ikun gie meqjus hati, li jfisser
li jrid ikun hemm decizjoni finali ta’ htija fil-konfront tieghu. Minghajr dik id-
decizjoni, ma jistax jitqies li jissussisti kaz taht I-artikolu 7. «In virtue of the
wording of Article 7 the measure in question must be imposed following a
conviction for a ‘criminal offence’. The Court takes this as a starting point»°.
Fid-decizjoni Lukanov vs. Bulgaria (Kummissjoni Ewropea tad-Drittijiet tal-
Bniedem, 12 ta’ Jannar 1995) gieset hekk:

The Commission notes that the proceedings instituted
against the applicant have not yet been terminated. He has
not, therefore, been "held guilty of any criminal offence" as
set out in Article 7 para. 1 (Art. 7-1) of the Convention.

The applicant cannot, therefore, be regarded as a victim of
a violation of Article 7 (Art. 7) of the Convention. This part
of the application is therefore manifestly ill-founded within
the meaning of Article 27 para. 2 (Art. 27-2) of the
Convention.

53.Anki fil-pubblikazzjoni Guide on Article 7 of the European Convention on

Human Rights*? jinghad:

Article 7 only applies where the person has been “found
guilty” of committing a criminal offence. It does not cover
mere ongoing prosecutions, for example (Lukanov v.
Bulgaria, Commission decision of 1995), or a decision to
extradite an individual (X v. the Netherlands, Commission
decision of 1976). For the purposes of the Convention,
there can be no “conviction” unless it has been established
in accordance with the law that there has been an offence
(Varvara v. ltaly, 2013, § 69).

8 Harris, O’Boyle & Warbrick, Law of the European Convention on Human Rights (Oxford, 2" Edition),

pga.335.

° Van Dijk & van Hoof, Theory and Practice of the European Convention on Human Rights (Kluwer

Law International, 3 Edition) pga.479. Ara wkoll Harris, O’Boyle & Warbrick, op cit, pga.332.
10 28 ta’ Frar 2025 - §3.
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54.Ghar-raguni biss allura li I-pro¢eduri kontra r-rikorrenti ghadhom ghaddejjin, u
ghalhekk ghad ma kienx hemm sejbien ta’ htija fil-konfront tieghu, l-artikolu 7

ma jistax jigi minnu nvokat.

55.B’Zieda ma’ dak appena osservat, il-Qorti jidhrilha li l-ambitu tal-artikolu 7
m’huwiex dagshekk wiesgha daqs kemm joghgbu jifthem ir-rikorrent. Fid-
decizjoni Camilleri vs. Malta (QEDB, 22 ta’ Jannar 2013) hekk gew imfissra |-

parametri tal-artikolu 7:

The guarantee enshrined in Article 7 should be construed
and applied, as follows from its object and purpose, in such
a way as to provide effective safeguards against arbitrary
prosecution, conviction and punishment (see S.W. v. the
United Kingdom and C.R. v. the United Kingdom,
22 November 1995, § 34 and § 32 respectively, Series A
nos. 335-B and 335-C, and Kafkaris v. Cyprus[GC],
no. 21906/04, § 137, ECHR 2008). Article 7 § 1 of the
Convention sets forth the principle that only the law can
define a crime and prescribe a penalty (nullum crimen,
nulla poena sine lege). It follows that offences and the
relevant penalties must be clearly defined by law.

56.Fir-rikors promotur tieghu, ir-rikorrent ji¢¢ita bran mid-decizjoni fil-kaz
Scoppola vs. Italy (No.2) (QEDB, 17 ta’ Settembru 2009). Il-bran li r-rikorrent

ghogbu ji¢¢ita huwa dan:

...Article 7 § 1 of the Convention guarantees not only the
principle of non-retrospectiveness of more stringent
criminal laws but also, and implicitly, the principle of
retrospectiveness of the more lenient criminal law. That
principle is embodied in the rule that where there are
differences between the criminal law in force at the time of
the commission of the offence and subsequent criminal
laws enacted before a final judgment is rendered, the
courts must apply the law whose provisions are most
favourable to the defendant.

57.Dan pero huwa biss parti minn dak li osservat il-Qorti Ewropea dwar id-Drittijiet
tal-Bniedem. Din il-Qorti sejra tirriproduci I-bran kollu:

108. In the Court's opinion, it is consistent with the
principle of the rule of law, of which Article 7 forms an
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essential part, to expect a trial court to apply to each
punishable act the penalty which the legislator considers
proportionate. Inflicting a heavier penalty for the sole
reason that it was prescribed at the time of the commission
of the offence would mean applying to the defendant's
detriment the rules governing the succession of criminal
laws in time. In addition, it would amount to disregarding
any legislative change favourable to the accused which
might have come in before the conviction and continuing to
impose penalties which the State — and the community it
represents — now consider excessive. The Court notes that
the obligation to apply, from among several criminal laws,
the one whose provisions are the most favourable to the
accused is a clarification of the rules on the succession of
criminal laws, which is in accord with another essential
element of Article 7, namely the foreseeability of penalties.

109. In the light of the foregoing considerations, the Court
takes the view that it is necessary to depart from the case-
law established by the Commission in the case of X v.
Germany and affirm that Article 7 § 1 of the Convention
guarantees not only the principle of non-retrospectiveness
of more stringent criminal laws but also, and implicitly, the
principle of retrospectiveness of the more lenient criminal
law. That principle is embodied in the rule that where there
are differences between the criminal law in force at the time
of the commission of the offence and subsequent criminal
laws enacted before a final judgment is rendered, the
courts must apply the law whose provisions are most
favourable to the defendant.

58.Qari tal-bran ¢itat mir-rikorrenti jista’ jwassal lil wiehed biex jithem Ii I-Qorti
Ewropea kienet ged tistabbilixxi, bhala prin¢ipju generali, li kwalsiasi ligi aktar
favorevoli lill-akkuzat — tkun dwar x’hiex tkun — ghandha tigi applikata favur
tieghu. 1zda huwa evidenti, minn qari tal-bran kollu, li I-Qorti kienet qed tirreferi
biss ghal dawk il-ligijiet kriminali li jin¢idu fuq il-piena imponibbli fug I-akkuzat,
u l-principju ghalhekk mhux generali kif jixtiequ jkun ir-rikorrenti. Dan huwa
konformi mal-qgari litterali tal-artikolu 7(1), li fil-fatt jivvjeta biss li persuna ma
tinstabx hatja ta’ reat dwar fatt li meta twettaq ma kienx mahsub bhala reat, u
dwar bidliet fil-piena imponibbli. Kemm hu veru, fil-bran sussegwenti fl-istess

decizjoni l-istess Qorti Ewropea zammet kif gej:

110. The Court reiterates that the rules on
retrospectiveness set out in Article 7 of the Convention
apply only to provisions defining offences and the
penalties for them!!; on the other hand, in other

11 Enfazi in calce u sottolinear mizjuda mill-Qorti.
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cases, the Court has held that it is reasonable for domestic
courts to apply the tempus regit actum principle with regard
to procedural laws (see, with reference to new regulations
on time-limits for appeals, Mione v. Italy (dec.),
no. 7856/02, 12 February 2004, and Rasnik v. ltaly (dec.),
no. 45989/06, 10 July 2007; see also Martelli v. Italy (dec.),
no. 20402/03, 12 April 2007, concerning implementation of
a law containing new rules on the assessment of evidence,
and Coéme and Others, cited above, §§ 147-149, on the
immediate application to pending proceedings of laws
amending the rules on limitation). The Court must therefore
determine whether the text which, in the present case,
underwent the legislative changes complained of, namely
Article 442 § 2 of the CCP, contained provisions of
substantive criminal law, and in particular provisions
influencing the length of the sentence to be imposed.

59.F’decizjonijiet sussegwenti dan il-prin€ipju gie dejjem applikat f’kazijiet fejn I-

applikant kien ged jilmenta li fuqu giet imposta piena aktar severa li permezz ta’
bidliet legizlattivi posterjuri, kienet ittaffiet (ara per ezempju Koprivnikar vs.
Slovenia, QEDB, 24 ta’ Jannar 2017; kif ukoll Gouarré Patte vs. Andorra,
QEDB, 12 ta’ Jannar 2016). Din il-Qorti ma sabet ebda decizjoni fejn il-principju
li fuqu qed jistrieh ir-rikorrent gie applikat b’riferenza ghal xi xorta ta’ ligi ohra
kriminali. Anzi, fil-kaz ta’ Scoppola li fuqu tant jistrieh ir-rikorrent gie riaffermat
il-prinCipju tempus regit actum dwar ligijiet pro¢edurali li ma jin¢idu xejn fuq il-

piena jew fuq I-ingredjenti tar-reat.

60.Fil-kaz li ghandha quddiemha I-Qorti, il-bidla maghmula bl-Att VII tal-2025 ma

61.

jista’ jkollha ebda effett fuq is-severita tal-piena li tista’ tigi mposta fuq ir-
rikorrent. Jinghad «tista’» ghaliex |-ebda piena ghadha ma giet imposta, u
b’konsegwenza ta’ dan, I-artikolu 7 ma jistax jigi nvokat. Perd I-Qorti gieghda
wkoll tmur li'hinn minn dak I-aspett, u ged issib li I-bidla maghmula bl-Att VII tal-
2025 ma tolqotx ligi li ghaliha japplika I-artikolu 7, u cjoé ligi li tolqot id-
definizzjoni ta’ reat u liema atti jew omissjonijiet jikkostitwixxu reati, jew ligi li

tolgot il-piena imponibbli ghal xi reat.
L-emenda maghmula taffettwa biss il-mod kif jinstema’ I-kaz kontra |-akkuzat,

fis-sens li jaghti lill-akkuzat il-fakulta li jaghzel li I-kaz tieghu jinstema’ minghajr
guri. L-ebda in¢idenza fuq il-piena ma jista’ jkollha I-ezercizzju ta’ dik il-fakulta,
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u ghalhekk il-piena li r-rikorrent qed jaffaccja hija I-istess kemm jekk il-kaz tieghu

jinstema’ bil-gurati kemm jekk minghajr.

63.Ghal dawn ir-ragunijiet il-Qorti gieghda taqta’ u tiddeciedi din il-kawza billi:

(i) tichad it-tieni e¢cezzjoni tal-intimat u tal-kjamat fil-kawza;

(i) tilga’ I-kumplament tal-e¢cezzjonijiet taghhom biss sa fejn huma

kompatibbli ma’ dak deciz f'din is-sentenza;

(iii)  tichad it-talbiet kollha tar-rikorrenti;

(iv)  tikkundanna lir-rikorrenti jhallas I-ispejjez kollha tal-kawza.

Finalment, u kif mitluba waqt I-udjenza tal-25 ta’ Marzu 2025, din il-Qorti

gieghda tqassar iz-zminijiet ghall-prezentata tar-rikors tal-appell kif ukoll ta’ kull

risposta tal-appell ghal jumejn utili.

Onor. Mark Simiana, LL.D

Imhallef

Lydia Ellul
Deputat Registratur
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